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Jonathan Cooper LGBTQ+ Mooting Competition 2023 

Problem Question 

The Cashman Island1 is a British Overseas Territory which is a party to the European Convention on Human 

Rights. It has its own constitution. The relevant terms are as follows: 

1. Human dignity is inviolable. It must be respected and protected 

3.  The Cashman Island respects and upholds the sanctity of marriage. 

4.  The Cashman Island respects and upholds the importance of family life. 

9.  The courts of the Cashman Island will take into account relevant international law and the court 

decisions of other jurisdictions in determining the rights of the citizens. These sources are, however, 

not binding on the Cashman Island.  

10. In so far as is reasonable, all legislation, and this Constitution, will be read in a way which is 

compatible with the European Convention on Human Rights.  

In 2015, the Government of the Cashman Island introduced equal marriage, allowing two people of the same 

sex to marry. Previously, only partners of the opposite sex had been permitted to marry. A new Government 

came to power in 2021 and it introduced legislation (The Sanctity of Marriage Act 2021) which was passed 

and rendered all same-sex marriages void and prohibited future same-sex marriages. 

Thomas Philips and Paul Hartman, two men who had married in 2016, commenced litigation against the 

Cashman Island Government, claiming that the 2021 Act was contrary to the Constitution of the Cashman 

Island and incompatible with the European Convention on Human Rights. At first instance, the claimants 

succeeded. Cameron J held, on the basis of the requirements of the Constitution of the Cashman Island and 

taking into account decisions from other jurisdictions, that removing the marital status and option to marry 

from the applicants failed to respect the sanctity of marriage or respect for family life. The Act was also said 

to breach the applicants’ rights contained in Articles 8, 12, and 14 ECHR.   

The Court of Appeal allowed an appeal. It held that, at the time of drafting the Constitution, the word sanctity 

would have been understood in religious terms. When the Constitution was passed, the majority of the 

Islanders belonged to religious groups which opposed same sex marriage. While it was true that now only a 

minority of Islanders are practicing members of a religion, it was important to recognise the religious heritage 

and foundation of the Islands. Additionally, public opinion is still divided on the issue of same-sex marriage, 

with 40% of the population still being strongly against it.  

 
1 An imaginary jurisdiction created for the purpose of this moot. 
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Further, it was held that neither the Constitution nor the ECHR provides a positive right to marry someone of 

the same sex. As such, the Government was found to be permitted to revoke the applicants’ marital status, and 

option to marry in the future. The Court of Appeal found that existing legal protections for same-sex couples, 

such as the possibility to enter into civil partnerships, were ample to ensure their family life was respected, as 

required by the Constitution and the Convention. In any event, given the controversy surrounding same-sex 

marriage, it was appropriate in a democracy for the courts to respect the decision of an elected Government. 

Thomas and Paul now appeal to the Privy Council with two grounds for appeal: 

1. The removal of marital status and the option to marry from same-sex couples breached Articles 8, 12, 

and 14 ECHR. The Court of Appeal erred in finding that, because the ECHR did not recognise a right 

to same-sex marriage, it followed that marital status or the option to marry once granted could be 

removed. 

2. The removal of marital status and the option to marry from same-sex couples breached the Cashman 

Constitution and failed to take into account international law and decisions from other jurisdictions. 

The Court of Appeal erred in relying on the “democracy” argument and failed to perform its proper 

constitutional functions, thus failing to properly apply the Constitution.  
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