For Oxford Philosophy, Law, and Politics (PLP) Colloquium - May 14™, 2025
Draft — please do not copy or cite. Any comments welcome to
stefan.gosepath@fu-berlin.de

TEMPORARY PRIVATE PROPERTY

Stefan Gosepath

Property is controversial. It will therefore come as no surprise that my comments will also be
controversial, especially with regard to the consequences of my view concerning the right to
inheritance. In my opinion, the most plausible philosophical justification of private property,
namely one that serves freedom, leads to the conclusion that the right to private property should
be limited to the lifetime of the owner. In the following, this argument will be spelled out up to
its - certainly controversial and unpleasant to many - conclusion in order to expose it to public
debate.

What is property?

Property and property regulations are always socially and theoretically contentious. After all,
property as bundle of social practices and norms regulates access to as well as control and use of
coveted goods. These differences of opinion on the use of private property are often serious
because the rights of use and the freedom that goes with them are important to individuals. They
are particularly serious when the objects in question, to which one may have a property right, are
both scarce and necessary. In every existing property system, depending on the initial
distribution and the economic system in place, there will be people who own less property than
others and/or who have little or no say in the distribution and use of property. This raises the
question of how to justify the decision-making over and distribution of property. A theory of

justice and, subsequently, a just theory of property must (be able to) answer such questions.!

We can distinguish three levels of justification for property. The first is the question of which
property regime (for a particular class of goods) should apply: common property, collective
property or private property? Given a certain property regime, we can now ask secondly the
normative question of why certain persons (or groups) should be entitled to such property, i.e.
why they should have a right to (a particular) property. If it is a matter of private property (as
opposed to common or collective property), then this includes arrangements in which some may
receive more and others less. Thirdly, the issue of property raises the question of justice with

regard to the function and distribution of private property, as well as decision-making over it.

Property ownership includes, by definition, rights, liberties, authority and obligations that grant

a person or a collective certain power over some material or immaterial assets.> Property, in

! Cf. Jeremy Waldron, The Right to Private Property, Oxford 1988.
2 For the definition, see John Christman, "Property Rights", in: Ruth Chadwick (ed.), Encyclopedia of Applied
Ethics, San Diego 1998, pp. 683-692, here pp. 683- 685; The Myth of Property. Toward an Egalitarian Theory of



whatever form, is determined in every society by a publicly authorized and sanctioned system
of social and/or legal rules. Property, especially private property in things, is understood more
precisely as a bundle of rights, whereby these rights consist of a complex of legal modalities.
According to the classification by Hohfeld and Honoré,? they include claim-rights, such as the
right to possession, the right to use and the right to the resulting income; furthermore the power
to transfer, give up and exclude, as well as the legal incapacity of others to force a sale or
handover; the liberty right to consume or destroy and the immunity from dispossession by the
state.* Related to this system of rights must be various other legal provisions governing the
termination of title, the procedures and rights of transfer after the death of the owner, and the
enforcement and resolution of issues in cases of disputed title. Rather than a relation between a
person and a thing, property rights are better understood as a relation between one or more
persons and all other persons (in rem) or specific persons (in personam) that is legally protected
by the state with respect to a good. Property as a bundle of rights can be owned by individuals
as private property, by collectives up to and including the state as public property or common

property, or as a combination of both.>:

Property as a bundle of rights is based on a wealth of normative principles that are codified in
legal regulations (laws). It is impossible to specify all the modalities that can be considered
necessary and sufficient conditions for property rights, because this definition should remain
conceptually neutral with regard to the possible scope of property (as a bundle of rights). The
right property can exist in various forms. The content and scope of property rights cannot be
determined by conceptual analysis, but only by normative argument, in particular by reasoning

on the basis of principles of justice.

Ownership, Oxford 1994, ch. 1; Stephen Munzer, "Property", in: Edward Craig (ed.), Routledge Encyclopedia of
Philosophy, London 1998, vol. 7, pp. 757-76i, here p. 758. On property theories in general, see also Waldron,
The Right to Private Property. For a good introductory overview, see ", in: "Property and Ownership, Edward N.
Zalta, Uri Nodelman (eds.), The Stanford Encyclopedia of Philosophy (Fall 2023),
https://plato.stanford.edu/archives/fall2023/entries/property/, last accessed 15.4. 2025.

* On the bundle theory, see Wesley Hohfeld, Fundamental Legal Conceptions as Applied in Judicial Reasoning,
New Haven 1923; Antony M. Honoré, "Ownership", in: Anthony G. Guest (ed.), Oxford Essays in
Jurisprudence, Oxford 1961, pp. 107-147; cf. the similar approach of Guido Calabresi, Douglas Melamed,
"Property Rules, Liability Rules, and Inalienability: One View of the Cathedral", in: Harvard Law Review 85.6
(1972), pp. 1089-1128, Thomas C. Grey, "The Disintegration of Property", in: Nomos 22 (1980), pp. 69-85. On
the side of the critique of the bundle theory are influential: James Harris, Property and Justice, Oxford 2002;
James Penner, The Idea of Property in Law, Oxford 1997; Henry Smith, "Property as the Law of Things", in:
Harvard Law Review 125 (20i2), pp. 1691-1726; Henry Smith, "Property Is Not Just a Bundle of Rights", in:
Econ Journal Watch 8.3 (2011), pp. 279-291. The controversy surrounding the bundle theory is discussed in
James Penner, Henry Smith (eds.), Philosophical Foundations of Property Law, Oxford 2014.

4 Cf. Leif Wenar, "Rights", in: Zalta/Nodelman (eds.), The Stanford Encyclopedia of Philosophy (Spring 2023),
§ 2.1, https://plato.stanford.edu/archives/spr2023/ entries/rights/, last accessed 15.4. 2025.

5 The introduction by Tilo Wesche, in: Umkimpftes Eigentum. Eine gesellschaftstheoretische Debatte, ed. by
Niklas Angebauer, Jacob Blumenfeld und Tilo Wesche, Berlin: Suhrkamp 2025, p. 25, provides detailed
information on these forms of ownership.




Property requires justification

In a liberal society, as assumed here, people guarantee each other reciprocal rights to freedom.
Under conditions of scarcity® and general need, this results in the exclusion of desired (possibly
even necessary) goods for others, which restricts their freedom. In addition, a society needs
rules for the use of goods in order to defuse conflicts. By assigning certain goods to natural and
legal persons, "the legal institution of property fulfils the social function of distributing
(allocating) goods that are produced under conditions of scarcity of resources and a division of
labor".” Private property therefore constantly requires public justification, firstly because the
property regime empowers individuals to make decisions about the use of scarce resources in a
way that does not necessarily take into account the needs of others or the common good; and
secondly because it not only allows this, but also uses public force at public expense to maintain
it. Because coveted goods are taken from others for the exclusive benefit of individuals, private
property needs to be justified, even before specific property regulations can be justified (see
below). Thirdly, every society that is interested in avoiding conflicts needs such a set of rules,
because without it, cooperation, production and exchange are practically impossible or only
possible in the anxious and abbreviated forms of 'black markets'. Like any set of rules,
especially those reinforced by coercive norms, it must be publicly justifiable. Such a
justification of property (rules) is also helpful, fourthly, because the nature of the justification
makes the institution of private property more comprehensible to us. Moreover, the nature of
the justification of property in general supports certain rules of private property and not others.
The general justification of property thus also implies something for special property rules,

including that of inheritance.

Justice before property

Every theory of property, if it is comprehensive, will contain in one form or another a
justification of the social or legal institution of property. Likewise, every distributive theory of
justice will also most likely recognize and justify property in one form or another, usually
private property, the scope of which depending on the theory. Now two types of justification of
property can be distinguished in theories of property and justice: positive law and natural rights.
The positive law view of property holds that every property right of A is (only) a positive right
of A. A positive right is a made, granted right and not an innate right as found in legal statutes.
The (democratic) sovereign can then exercise its legitimate legislative power to redefine or
amend the legal rules concerning the nature and scope of property rights and possible bearers

of said rights.® So-called natural rights or natural law theories of property, on the other hand,

¢ Cf. David Hume, 4 Treatise of Human Nature, Oxford: Clarendon Press, 1978 [1739], p.

7 Cf. Tilo Wesche, Die Rechte der Natur, Berlin 2023, p. 45, citing Waldron, The Right to Private Property.

8 Until the Middle Ages, property was under the law of the sovereign defined as a right of the state. In opposition
to this, in the course of the revival of natural law theory Grotius' theory of occupation and later Locke's theory of
labor are published, which found a right to private property. Private property is a neologism coined by Georg



are those very influential views, both in the history of political theory and 'on the street', which
are used to considerably restrict the scope of possible legal regulations and distributive justice

by invoking a more original, 'natural’, pre-state, individualistic right to property.

Redistributive measures demanded by liberal theories of distributive justice, especially
inheritance taxes, are often criticized as illegitimate by natural rights theories of property with
reference to a natural right to property. Once natural rights to property have been positively
established and thus enjoy de facto recognition, the possibilities for collective redistribution are
drastically reduced. Since the goods are already owned by a person, it would be - to put it
bluntly - theft to take them from that person, even for a good cause. Natural law theories thus
follow the rule of thumb: first comes the theory of property, then the distributive theory of
justice. What distributive justice requires then essentially depends on previously established
rights to property, property theories claim. Property theories thus falsely reverse the order of
justification. The specifications of what kinds of goods are protected by property rights for
whom, and the extent of the rights and liberties contained in the right to property must all be
established generally by principles of justice. Property rights do not precede a theory of justice,
but are determined by it. Therefore, the intellectual rule of thumb is: first comes the distributive
theory of justice, then the theory of property.” This is shown by the following argument. In
principle, the possession of goods must be justifiable in order to be considered morally rightful
property. As rational beings, we not only appropriate objects and take them under our control
(i.e. we may defend them by force against others), but also claim that we can just/y call them
our property and therefore are justified in withholding them from others. We therefore generally
place property - our own as well as that of others - under a normative claim to validity. Every
claim to property presupposes a normative justification vis-a-vis all others, more precisely: the
property rules established by generally justified norms and guaranteed by the state with laws

and sanctions.

These norms, which identify property as a morally and legally recognized right, are in turn
norms of justice, as will be shown against natural rights theories of property. Natural law
conceptions of property, such as Locke’s theory of original appropriation, also distribute goods
according to certain principles of justice, which must be able to justify the original
appropriation. If property is acquired according to the respective principles of justice, then it is
just property. The essential rules of distributive justice are codified in law; if property has been

acquired according to these laws, it is lawful property.

Wilhelm Friedrich Hegel, Grundlinien der Philosophie des Rechts, in: ders., Werke, vol. 7, Frankfurt/M. 1986, §
46, p. 108. This information can be found in Hannah Rabe, "Eigentum", in: Joachim Ritter et al. (eds.),
Historisches Worterbuch der Philosophie, Darmstadt 1972, vol. 2, p. 339 f. On the history of the term Dieter
Schwab, "Eigentum", in: Otto Brunner et al. (eds.), Geschichtliche Grundbegriffe, Stuttgart 1975, vol. 2, pp. 65-
115.

® Accordingly, John Rawls argued that questions about the economic system are secondary or derivative
questions that should be dealt with pragmatically rather than in political philosophy, see John Rawls, 4 Theory of
Justice, Cambridge: Harvard University Press [1971], 2. rev. ed. 1999, § 42.



The intellectual and ideal starting point for the justification is that the goods initially belong to
everyone, i.e. the property regime of common property. If one asks generally and abstractly
about the distributive justice of circumstances, one is asking about the just criteria for an
original distribution of common goods and burdens that have not yet been distributed, so that
all have a fundamentally equal claim to them. As in the idea of the social contract, it is
hypothetically assumed that this distribution takes place in a framework in which no rights and
material goods have yet distributed. The fundamental discussion about what is due to whom is
therefore conducted as if the goods had not yet been distributed de facto and as if there were no

assigned rights, in particular no property.

Property only arises through moral justification, the results of which are codified in laws. It is
the norms of justice that create property. By distributing goods justly, certain bundles of

property rights are transferred. Property cannot precede justice.

Property thus only exists to the extent and for the time span determined by rules of justice. This
central point is often overlooked or disputed. However, it follows directly from the dependence
of property rights on principles of justice. This is why a norm of justice does not violate the
right to property. If, to give the most important example, taxes are an essential part of a legal
system, only the income after deduction of taxes is legitimate property.!® The widespread idea
of prima facie pre-legal income is meaningless: the tax system does not a (legitimate or
illegitimate) state intervention in an already existing distribution of property that could claim a
presenteeism of legitimacy. On the contrary, taxes are part of the conditional structure that
creates property rights in the first place, the legitimacy of which depends on the justice of the
entire system. Only against the background of such a system do people have legitimate claims
and expectations to income through the usual methods such as work, investments, gifts and
economic transactions. The tax system as an integral part of that background of the just basic
structure of the state does not retrospectively take from people something that already belongs
to them, but is part of the conditions of just acquisition of property in the first place.
Unfortunately, many people so stubbornly succumb to the contrary illusion. The idea that there
is a prima facie legitimate pre-tax income that represents the status prior to state intervention is
difficult to dispel.

Against historical justifications of a natural right to property

The counter-position to this would be a strict natural rights theory that regards property rights
as legitimately given prior to any human distribution. The most famous and probably most
influential natural rights theory of property today is that of Locke and Nozick. I will briefly

discuss them in order to show why a liberal theory of justice must reject them.

10 Cf. Liam Murphy, Thomas Nagel, The Myth of Ownership. Taxes and Justice, Oxford 2002



Historical justifications - in contrast to what is demanded here — have a theory of justice which
focuses on original acquisition of private property.!!They refer to an act of primordial

appropriation which grounds claims of property today.

This is how a legitimate claim to ownership has been acquired. What these so-called theories
of entitlement with their historical justification strategy have in common is that they declare
ownership to be justified because someone in the past legitimately appropriated the things for
which ownership is claimed by transferring them from a state in which they did not yet belong

to anyone into their private property, i.e. through a lawful acquisition.

The most famous attempt to specify conditions for the lawful original appropriation of
previously propertyless goods comes from John Locke. Locke's intention in his Second Treatise
of Government is to show that every person already possesses natural rights in the state of nature
before the creation of a civil society, especially rights to their own person, their liberty and their
labor. This is the basis of his central argument for property rights.!> Another variant of Locke's
argument can be found in libertarianism, which goes back to Locke and is very influential in
Anglo-Saxon countries in particular,!? for example in Robert Nozick, who elaborates Locke's
argument in such a way that property rights are derived from the "ownership of one's own
person".!* Locke's and Nozick's ideas of justice with rights to one's own person makes them

believe they can derive rights to external goods that contradict claims to redistribution.

In this way, theories of justice, economics and politics are derived that lead to a concept of a
night watchman or minimal state and a strict defense of the free market economy.
Representatives of libertarian theories fundamentally reject principles of justice that a certain
distribution of income and wealth prescribe. Instead, they develop principles of the
appropriation of property and its exchange, which themselves should be just and constitute the
whole of distributive justice.'> A free market economy that functions according to these
principles must be just in the libertarian view because and insofar as it realizes these principles
of just exchange. It would be wrong for the state to create a distribution other than that resulting
from the market through redistribution, as this would violate people's rights and force them to
work. In the view of libertarians, these rights (ultimately the right to the free use of property)

are so important and far-reaching that state influence is generally called into question.'¢

11 Justifications for the existence of property rights can generally be either instrumental, historical or constitutive,
see Christman, "Property Rights", p. 687 ff.

12 John Locke, The Second Treatise of Government [1690], § 27,

13 Cf. Robert Nozick, Anarchy, State, and Utopia, New York: Basic Books 1974; Friedrich A. von Hayek, The
Constitution of Liberty, Routledge and Kegan Paul, London, 1960.

14 See Nozick, Anarchy, State, Utopia; von Hayek, The Constitution of Liberty. Nozick offers two arguments for
his theory of property, an intuitive one based on the example of basketball star Will Chamberlain and a more
philosophical one, on which I will concentrate. A good exposition and critique of the intuitive argument can be
found in Will Kymlicka, Contemporary Political Philosophy, Oxford: Oxford University Press 2001, chap. 4. .
15 Cf. Kymlicka, Contemporary Political Philosophy, chap. 4, see also Nozick, Anarchy, State, Utopia.

16 Cf. Will Kymlicka, Contemporary Political Philosophy, chap. 4.



This is not the place to discuss this most influential counter- position to view represented here;
it has been subjected to sufficient criticism. This can be dispensed with because, on the one
hand, this has been sufficiently undertaken elsewhere by others.!” On the other hand, this
libertarian position is in Germany fortunately not politically effective, but only in certain
academic, mainly economic circles as an American import. The following critical objections
should only briefly point out the implausibility of the libertarian theory of property. The critical
objections do not dispute the basic intuition that one has a right to the fruits of one's own labor,
but point out that these must be weighed against other aspects of justice in a general balance of
considerations, so that the result is not a general unrestricted private ownership of material

goods.

In a nutshell, this argument in favor of ownership is based on two claims. Firstly, self-ownership
does not necessarily lead to absolute property rights. Self-ownership is compatible with various
regulations of property ownership. What exactly ownership of one's own person entails is a
matter of dispute. The most obvious point about the concept of ownership of one's own person
is that the person has control over themselves and what happens to them, as otherwise their
freedom and autonomy would be unduly restricted. Without further arguments, however, no
claims to ownership of things in the external world follow from this. Moreover, it is doubtful
whether the right to dispose of oneself also includes the right to profit from trade with others.
The moment property is extended to goods of the external world, there is a threat of dependency
that even the moral core contradicts the idea of guaranteeing freedom. A separate argument is
therefore needed to arrive at property ownership. But what justification is given for external
goods becoming the property of people for the first time? According to Locke, a natural right
to property arises under restrictive conditions when a person mixes their labor with a previously
unowned object. By combining oneself or one's labor with an object, one improves the
condition of the object. Therefore, from then on, the object can no longer be taken away from
them. The idea seems to be that by working on an object, something new is created or at least
you so strongly changed it that it is quasi self-created, which is why it should belong to the
respective person as the fruit of their own labor. However, the more fundamental point of why
the mixing of work and objects should lead to legitimate claims to the respective objects
remains unclear. Why does man not lose his labor (to nature, for example) instead of gaining

the resulting product?

Secondly, the principle of self-ownership is not an adequate implementation of the fundamental
moral principle of acting as equals. Original appropriation has plausibility as a theory only
because it works with the premise that for every person original appropriation can be regarded
in this way as a version of the treatment of all persons as equals. Locke's assumption of an equal

chance of original appropriation was historically based on the fact that, in his day, there were

17 Cf. the convincing critique in Cf. Will Kymlicka, Contemporary Political Philosophy, chap. 4. Cf. also Peter
Koller, Neue Theorien des Sozialkontrakts, Berlin 1987, pp. 135-186.



newly "discovered" and relatively recently colonized countries, which appeared to him to be
ownerless, even though they were not. Apart from the premise, which was already incorrect at
the time, the egalitarian basic idea is decisive, which makes the libertarian position a serious
theory in the first place, even if it is ultimately to be rejected. The so-called Lockean (first)
proviso that "enough and as much" must remain for the rest also stems from the same basic idea
of treating all as equals.'® This proviso, which must assume the main burden of proof, contains
a principle of equal treatment based on the theory of justice with regard to property. This is
intended to ensure that all people have the fundamental moral equality that Locke wants to
argue for with his theory. Property or its initial acquisition are therefore compatible with the
equal treatment of others, as long as they are not disadvantaged and no one is worse off as a
whole. But what does it mean to "not put anyone at a disadvantage", especially if - as is the case
today - initial appropriation is almost impossible due to a lack of opportunity, because many
goods are already owned by people? According to Nozick, it is not a case of a disadvantage
caused by original appropriation if land that was originally available to the general public now
is owned by one person and other persons cannot (any longer) use this piece of land, but can
instead work for the landowner, for example, and, importantly, at a wage that is equal to or
higher than what these persons have earned or could have earned with the land. This
appropriation fulfils Nozick's condition because all owners and non-owners are better off (or at
least equally well off) than before, which - let us concede in favor of the argument - is made
possible by the surplus yield generated by the capitalist mode of production based on the
division of labor. However, if a possible disadvantage is assessed purely in material terms (as
in this example), the possible losses of freedom and self-determination are inadmissibly - and
for libertarians inconsistently - ignored. As a rule, the weaker persons have no say in what
happens. They have no means of co-determination, neither over productive capital nor over a
large part of their own time. The weaker ones are therefore unable to lead the kind of life that
libertarianism wants to guarantee them, namely according to their own values. Libertarians are
therefore arguing inconsistently or even self-contradictorily when they judge the worse-off only
from a material point of view and not - as is actually necessary according to their own basic

principle - from the point of view of autonomy.'”

For the reasons briefly outlined here, the natural law justifications of property in the occupation
theory and labor theory must be rejected. But this does not mean that all natural law theories of

property are off the table, as will explained below.

A freedom-constitutive theory of private property

In a purely conventional view of private property, society is free to change the rules of

18 Cf. Locke, Second Treatises of Government, § 33.
19 Cf. Will Kymlicka, Contemporary Political Philosophy, chap. 4; Gerry A. Cohen, "Self-Ownership, World
Ownership, and Equality", in Self~-Ownership, Freedom, and Equality, Cambridge 1995, pp. 67-91



ownership as it sees fit. Advocates of private property often claim that such a view misses the
most essential and deepest intuition: that it is the most natural' right of all to be able to have
private ownership of property and to have exclusive control over things, even against a
democratic majority. A purely conventionalist conception of property?° does indeed fail to
recognize the widely shared moral intuition that the legislator, however well legitimized it may
be, is limited by fundamental moral rights that may be enshrined in constitutional articles. One
of these limits is the fundamental right to property. Therefore, more than a purely conventional

understanding of private property is assumed here, namely a moral right to property.

The underlying moral justification of property is constitutive here. Constitutive justifications
refer to the close connection of a right to property with a moral value or principle, for the
realization of which property rights are necessary in the sense of a part-whole relationship.?!
The basis of most modern theories of property are- it is probably no exaggeration to say - liberal
theories of property under the influence of the freedom doctrines of political and economic
liberalism.?? From Locke to Hegel, property is linked to personal and then political freedom.?
Even if property only arises (legally) in the social contract, the concept of the pre-state nature
of property (as an institution of the state of nature) is the decisive basis of a liberal theory of

property understood in this way.*

The realization of an appropriately liberal, normative design of property requires a commitment
to a liberal polity guided by respect for our individual and collective self-determination as the
supreme value in the rank of a human right.?> For reasons of securing (equal) rights to freedom,
autonomy and self-determination, which are at the core of liberalism, the members of a society
should endorse the institution of private property and institutionalize it. More precisely, the
members of society should have a moral right to property for the purpose of mutually securing
freedom in general. This moral right should enable each person to exercise their freedoms in
the way they prefer, provided that the extent and nature of freedom can be mutually justified
for all. This classic liberal argument for property is based on the individual and their freedom.

Such a freedom-guaranteeing and autonomy-promoting, and in that sense liberal, theory of

20 As prominent example of the view if property as socially useful convention cf. Thomas Hobbes, De Cive
[1647], who saw property as established by authority alone, or David Hume, 4 Treatise of Human Nature,
Oxford: Clarendon Press, 21978 [1739], 111.2.2, vol. 2, who saw property as depending on the relevant economic
and legal system. For Hume property' means nothing more than the goods whose possession is secured to us by
the laws of society. Understood in this way, property is nothing bit a social construction. There is no pre-social
natural right to property. This view Humeanian of property as a convention was taken up by Murphy and Nagel
as a basis for their opposition to libertarian views that pre-institutional property rights a moral impediment to tax
and transfer programs or other forms of redistribution and social control.

2L Cf. Christman, "Property Rights", p. 690.

22 See Schwab, "Eigentum", p. 74.

23 One of the most influential constitutive justifications comes from Hegel, Grundlinien der Philosophie des
Rechts, for whom property is necessary for the full development of the (free) subject. On property theories of
German idealism cf. Jacob Blumenfeld, The Concept of Property in Kant, Fichte, and Hegel. Freedom, Right,
and Recognition, New York, London 2024.

24 Cf. Schwab, "Eigentum", p. 79.

25 Cf. Hanoch Dagan, 4 Liberal Theory of Property, Cambridge UP 2021, pp. 35 f., 76, 173.



property "needs to start from the mainstream liberal tradition of the past century, that is, with a
concern for individual autonomy, self-determination, and self-authorship, ensuring to all of us
as free and equal individuals the possibility of writing and rewriting our own life stories. This
deep and widely shared commitment to people’s most fundamental right to self-determination

appropriately dominates the central political, legal, and philosophical debates.”?®

In a liberal society in which citizens (should) grant each other a fundamental right to equal
freedom for all, they should also grant each other a right to property for the purpose of ensuring
equal freedom. If we assume that the members of society share such a classically liberal position
and wish to preserve it,>” we can make a functional argument for private property on the basis
of freedom: Individuals live their own lives in self-chosen ways in and through the purposeful
use of objects in the world. Modern theories of freedom not only emphasize negative freedom,
but also demand positive freedom: the freedom to determine oneself and to be able to effectively
carry out (rational) intentions plans, provided they are compatible with the freedom of everyone
else. In other words: autonomy and self-determination are, if not the fundamental human good,
nevertheless essential for a human existence in dignity and, conversely, essential for the
attribution of human dignity. For autonomy, according to the constitutive argument, having
control over the material environment, especially over goods that make up one’s own personal
life and private existence, is a very good means. This is because private property offers
individuals the most far-reaching possibility of such control and independence. This is only true
under certain conditions that ensure the same de facto positive freedom for each person (see
below). Unless better means of protecting autonomy and individual freedom can be found,

private property should be legally instituted under conditions of equal freedom for all.

For only a right to property that is established and sanctioned as a positive right guarantees
people unrestricted power of disposal during their lifetime over goods that they need for their
individual life planning and self-determination. Property is closely related to autonomy because
property provides a certain authority or normative authority over resources. The special
significance of property, which distinguishes it qualitatively from other systems for regulating
the allocation, provision and access to resources, lies in the private authority of the owners: their
normative power to determine what others may and may not do with the resource.?® This
temporally extended power of disposal over (material and immaterial) things affects people's

ability to plan and carry out meaningful projects, either alone or in cooperation with others.?’

26 This is the core claim of Dagan, 4 Liberal Theory of Property, p. 1, the latest and most advanced defense of
such a (liberal) theory of property.

27 The terms “liberal”, “liberal tradition” and “liberal theory” are used here as they are commonly used in
political philosophy and not as in public discourse in the US, where “liberal” is associated with the left, or in the
EU, where “liberal” is often associated with the economic right (close to libertarianism). What is called “liberal”
in US-dominated political philosophy often corresponds to moderate social democratism, with which it in fact
has much in common.

28 Cf. Dagan, "Liberal Property Theory", in: Chris Bevan (ed.), Research on Property Law and Theory,
Northampton 2023, § 2.

2 Cf. ibid.
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Any other system, especially possible alternatives such as lifelong lease or rentals, have the
disadvantage that, in case of doubt, the owners who rent or lease out have the right to cancel the
lease or rental agreement and thus massively restrict the individual’s power of disposal over the

good for their own lifetime.

An example of this would be terminating the individual’s tenancy agreement (e.g. due to
personal need), even if tenants have been living there for many years and would like to continue
living there. Property is therefore a means of granting freedom to lead one's own life and also
an important means of freedom understood as non-domination, because one is not dependent
on the will of another.*® The aspect of freedom as non-domination makes it clear that all other

possible alternatives to private property cannot actually fulfill the same function.

The acquisition and exercise of a permanent, secure power of disposal over external objects
considerably facilitates individual freedom and autonomy - in contrast to the merely temporary
freedom of individuals to use objects. The possibilities for individuals to acquire and exercise
this permanent and secure control are considerably expanded by the existence of a practice of
private property constituted by rules. A practice of private property is thus an artificial extension
of the means available to individuals to acquire, enjoy and control parts of the world as they see
fit. Thus, for moral reasons, every individual should be allowed to shape his or her own life the
way he or she chooses by means of this corresponding moral right to property. In order to
develop their personal freedom, human beings require an external sphere (of goods) i.e.

property.?!

Immanent restriction of the right to property

One essential point of this constitutive justification of property for the purpose of freedom
should, however, be noted. If the goods that property is supposed to realize, such as freedom,
autonomy, and self-determination, are universal human values, i.e. they are supposed to accrue
equally to all persons, then property should be distributed to everyone as far as possible and

necessary so that they can realize their autonomy to the maximum.

If the right to private property is justified as a means to individual freedom (as a fundamental
right for all), private property is only justified if it is consistent with the idea of equal freedom
for all. Kant's universal principle of right accordingly reads: “Any action is right if it can coexist
with everyone’s freedom in accordance with a universal law, or if on its maxim the freedom of
choice of each can coexist with everyone’s freedom in accordance with a universal law.”*? The

principle of equal freedom for all requires restrictions on the powers in the bundle of property

30 Cf. Philip Pettit, Republicanism. A Theory of Freedom and Government, Oxford 1997.

31 In Hegel property also appears as a necessary area of development of the person. Cf. Hegel, Grundlinien der
Philosophie des Rechts, §§ 4i-71, p. 102-152.

32 Immanuel Kant, Metaphysische Anfangsgriinde der Rechtslehre, in: ders., Kants Werke, Akademie
Textausgabe, Bd.6, Berlin 1968, S. 230.
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rights that each of us can dispose of at our own discretion in order to enable the equal freedom
of all others to use such powers. This amounts to a quite substantial rather than formal
conception of equality. To the extent that an equal scope of property (rights) leads to equally
developed autonomy, everyone is entitled to such an equal scope of property (rights). This
radical consequence contradicts the unequal distribution scheme that usually results from the

capitalist understanding of private property and market freedom.

With regard to the scope of property rights, a liberal theory of property by no means suggests
that owners have free and unrestricted rights of disposition over property. According to liberal
social contract theory, individuals give up their 'natural’, unsecured freedom in the state of
nature for good reasons, depending on the theory, in order to regain it after the conclusion of
the social contract as secured, but now restricted freedom. They must be restricted in order to
be able to coexist with the freedom of everyone else, on the one hand, and to be able to legally
establish the rights of freedom in favor of the common good by the (democratic) sovereign on
the other.’® Thus, according to Rousseau, when the social contract comes into being, the state
seizes the pre-state property of individuals in order to return it to the owners as legitimate and
legal property "in trust".’* Due to the justification of property based on the freedom of the
individual, the state's power of disposal over private property is fundamentally very limited, as
it must also respect the freedom rights of other individuals. However, this in no way means that
the state may not in principle have access to property in the name of the general public, as it
must guarantee the fair distribution, mutual protection, non-domination and general
safeguarding of private property. The possibility of expropriation represents the normative and,
if necessary, constitutional flip side of the property guarantee.’> Only in the combination of
individual property rights with a simultaneous constitutive authority to regulate under public
law can property be truly justified. Interpreted in this way, liberal theories of property by no
means contain an absolute, inviolable protection of property. They are open to the redistribution
and reorganization of property for the common good. This is how the social obligation of
property is to be understood. Such a theory of property that is still based on freedom could be
called a liberal-social theory of property because of the inherent social commitment and

simultaneous foundation in freedom.

Such a conception of property that promotes freedom and autonomy requires a right based on
three pillars:*® (i) the limitation of the owner's private power of disposal, which requires a
carefully delineated private authority, (2) the creation of a structurally pluralistic inventory of

property types that offer people a real choice — serving independence, personality, serving

33 This corresponds to a reinterpreted version of the so-called legal theory, as represented expressis verbis by
Charles de Montesquieu, among others, see Montesquieu, Vom Geist der Gesetze [1748], Stuttgart 2023; Hugo
Grotius, Das Recht des Krieges und des Friedens [1625], Bremen 2019, vol. 2, § 2.2.2.5, as well as Johann G.
Fichte, Der geschlossene Handelsstaat [1800], Berlin 1845, vol. 3.

34 See Jean-Jacques Rousseau, Social Contract, ch. 6.8.9.

35 See Schwab, "Eigentum", p. 98..

36 This is emphasized by Dagan, 4 Liberal Theory of Property, p. 4

12



community and utility in different social settings and respecting a variety of resources;*” (3) the
upholding of relational justice by the owners of private power of authority to ensure that
property does not violate the principle of mutual respect for self-determination that grounds its
legitimacy. The demands of relational justice are thus not regulatory impositions from the
outside, since the prescriptions derive directly from the meaning and justification of liberal
property itself.3® The relationality of interactions between persons is the key to a necessary
limitation of a liberal theory of property. Persons are not separated from one another as
individuals by the rule of (private) property and the resulting right to exclusion.?® Instead,
according to a liberal view, persons should relate to each other through mutual respect for
individual self-determination, whether they own property or not. However, an integral part of
the recognition of person is also the recognition of a person’s property as well as the products
and added value of their own labor. This is reflected in the aforementioned view that property
and property rights should be understood as rights over persons and not over things.** The
justification of owner’s private authority and the coercive enforcement of it by the state is rooted
in people’s interpersonal obligations, which are themselves based on mutual respect for self-
determination. It makes the legitimacy of property dependent on it conforming to the
fundamentally liberal understanding of just relations. Mutual respect for self-determination is
therefore not just a potential external limitation on the liberal concept of property, but its raison
d'étre The usufruct of autonomy and positive freedom may, according to this argument, be
related to some form of property, but this does not mean that it is necessarily connected with
unrestricted individual property in the sense of a complete bundle, as is often claimed by
property theories (as argued above). The nature and scope of property rights cannot be left open
by this constitutive justification. For the rights of some are the duties of others. There must be
a justification as to why some should respect the property of others, even and especially if they
are excluded from the property of others and thus suffer disadvantages. A liberal theory of
property can only justify the private authority it confers to property owners to the extent that it
is truly decisive for the self-determination of human beings, which the state must enable and
which everyone must respect. At the same time, it must be ensured that the resulting
possibilities for interpersonal domination are carefully restricted de jure. There is no close
relationship between the right to control one's own goods and their use and the rights that are
often closely linked to the free market economy, even though the right to control one's own
goods and their use is necessary for the full development of self-determination. To give just
two examples: ownership of the means of production, for example, is not readily, if at all,
compatible with the right of self-determination and liberty, which are the basis of property
rights under this theory.*! Similarly, rules for a fair and adequate rental market for housing, for

37 Cf. ibid., p. 7.

38 Cf.ibid, p. 8

39 Cf. the now classic contrary view of property as "sole and despotic dominion" in William Blackstone, The
Oxford Edition of Blackstone's. Commentaries on the Laws of England [1765-1769], Book II, Oxford 2016, p. 1.
40 Cf. Dagan, 4 Liberal Theory of Property, p. 26, and in more detail p. 115, here, following Kant and Hohfeld.
41 Cf. Dagan, "Liberal Property Theory”.
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example, are not outside the scope of property rights. They are based on due regard for the
necessary needs of other individuals with an equal right to self-determination. More generally,
if it is not to lead to unjust domination and lack of freedom for others, the partial right to exclude
others in the bundle of property rights must be clearly limited, taking into account the right to
self-determination of all equally, taking into account their characteristics, their constitutive

choices and their circumstances.

Transfer of property after death?

What does the most plausible theory of property outlined above mean for inheritances and the

right to transfer property after death?

Inheritance is not part of the concept of private property

Every property right is actually a bundle of rights based on the idea of securing the exclusive
use of a thing or access to it for the holder of the right. According to a widespread understanding
of the term, the right of inheritance is a central right that belongs to the bundle of property rights
that make up ownership. The idea of abolishing or restricting the right of inheritance is therefore
regularly rejected (often with some indignation) on the grounds that it is, after all, personal,
private property that one has legally acquired and on which one has always paid the appropriate
taxes, as required by the legislation in force. Of course - so the intuitive thought of many citizens

- you are free to give it away as a gift or bequeath it (which is also a kind of gift).

However, the assumption that property goes hand in hand with the possibility of inheritance,
i.e. the right to transfer property to (any) person after one's death, must be questioned.*? Property
rights are not normally regarded as unrestricted, nor should they be, as argued above. On the
contrary, property rights are usually, and should be, subject to a number of limitations or
exceptions: an exception for taxes, an exception for uses that pose a danger to others, an

exception for expropriation, etc.

Any definition of private property, which implies that an owner has absolute control over his
resources is based on a false idea. In every modern society, property must be limited by rules
in favor of the common good. There are differences in the degree of freedom that private owners
have over the resources allocated to them. Of course, the freedom of owners is limited by norms.

These norms must always be considered in the background, even if they are not explicitly

42 John Stuart Mill, Principles of Political Economy, for example, claimed that the idea of private property is
only the right of every one to his (or her) own faculties, to what he can produce by them, or what he can get for
them in a fair market; together with his right to givethis to any other person at his free will. He said that the
transfer of property from persons who have not disposed of it during their lifetime to their children may or may
not be an expedient arrangement; but it is not a question of the principle of private property.
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regulated: if someone is allowed to carry a weapon, that person may not simply use it (for no
particular reason) to kill another person. Such a course of action is not permitted by the mere
rule of ownership. Rather, it is a matter of restrictions resulting from a collective decision on
certain aspects of the use of a particular resource in the interests of the common good. For
example, owners of a building in a historic district may be allowed to use it as a business,
residence or hotel, but prohibited from demolishing it and replacing it with a skyscraper. If you
own a historic and valuable work of art in Germany, you are not allowed to destroy it, deface it
or even sell it abroad without special permission, as it is considered national heritage that should
be preserved for the general public and future generations. Many other such well-known cases
could be listed. In these cases, it can still be said that the work of art or historic building is
considered private property. However, when too many other areas where decisions on use are
also controlled and restricted by public authorities, we are more inclined to say that, perhaps
normatively speaking, it is actually more of a transition from private property to collective
property, with those seen as private owners effectively acting as stewards of society’s decisions.
There seems to be no sharp boundaries where private ownership ends and public or collective
or communal ownership begins. This is because the complete bundle of property rights to a
particular good is a rare exception. Normally, some of the rights in the bundle of property rights
are restricted and others are absent altogether. The fact that a society in principle guarantees a
right to private property cannot mean that society always grants owners the full bundle of rights
to their property. That would be absurd, because not all rights (of the bundle) are useful for all
types of goods or all situations. Society must therefore decide how extensive the bundle of
rights should be in these cases for types of goods that are to be privately owned. The citizens
of a society therefore have discretionary power in a property system to decide how the bundle
of rights for different types of goods should be structured depending on the case, function and
general consequential considerations, etc.** This discretionary power can go so far that it can
also restrict the right of inheritance without abolishing the right to property. If we do not see
the dissolution of property rights in the other possible restrictions of the bundle, why should we
do so in the case of the restriction of inheritance rights?

Requirement of an omnilateral will and equal freedom

In cases where a person makes the decision to transfer wealth, power or office to another
favoured person(s), that person is claiming unilateral discretionary control over the transfer of
wealth, power or office. By falsely assuming that the control and power inherent in their
decision-making authority is justified (by 'natural' property laws), the person is making a purely
unilateral decision. To be legitimate, however, the person's power of decision must be
reconciled with the freedom of those who are bound or controlled by it. This is the problem of

unilateral decision, unilateral discretionary control, and arbitrary domination through transfer

43 On different types of goods, see Wesche, Die Rechte der Natur.
15



of property.

Unilateral decision-making power is what democrats reject in cases of inheritance of power and
nepotism in (public) office. There is an analogy between cases of unrestricted inheritance and
cases in which a person bequeaths power, an office or wealth according to his own will without
consulting anyone else. In a liberal democracy, according to Kant's important insight, an
omnilateral will is required instead of a unilateral decree in order to make the act of transfer
binding for other affected parties.** The problem of unilateral arbitrariness can only be solved
if all persons transfer to such a will those powers that require public or omnilateral regulation
for their arbitrary coordination. For only a legitimate political authority with political
institutions can exercise superior powers over the normative situation of individuals - i.e. have
superior rights over their rights - without dominating them. The justice of unilateral acts can
only be judged on the basis of an omnilateral authorisation for the distribution of acquired
rights.*?

By making a will, a person seeks to unilaterally impose on all others the obligation to accept
the testator's will as binding even after his death, including for the purpose of restricting the
freedom of heirs to dispose of the estate in a manner contrary to the testator's wishes. The
making of a will presupposes a previously publicly established right of ownership of the objects
of the will. In order for property to be transferred by will, there must be a public trustee with
the power to exclude others from intervening between the death of the testator and the
acceptance of the inheritance by the heirs. The practice of inheritance is not a unilateral decision
but, on the one hand, a relationship between the testator and the heirs. However, it is not only
a bilateral relationship. A legally recognised will requires public institutions that have the right
to make the testator's decision binding. However, legal property rights and the public
institutions that guarantee these rights are not in themselves sufficient for legitimacy. Only if
the decision for an inheritance is made in the light of an (ideally) publicly conferred power of
transfer is it binding for all other parties involved in the discursive decision. Inheritance can
only have a legal status worthy of recognition if it could in principle be granted on behalf of
everyone, so that the unilateral act of the testator is also the exercise of a publicly conferred
power. If the public authority is entitled, i.e. legitimised, to confer the power on the testator on
behalf of all, then the specific exercise of the power by the testator on behalf of all is also
justified. Generally speaking, inheritance, like any other act affecting others, must be publicly,

generally and reciprocally justifiable.*¢

In addition to the consent of all those affected, there is another substantive aspect to consider,
namely that of equal freedom. If the right to private property is justified as a means to individual

freedom, then private property is only justified if it is consistent with the idea of equal freedom

4 Cf. Arthur Ripstein, Force and Freedom. Kant's Legal and Political Philosophy, Cambridge (MA) 2009.
4 Cf. ibid. p. 157.
46 Cf. Rainer Forst, The Right to Justification. Elements of a constructivist theory of justice, Columbia UP 2012.
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for all. The principle of equal freedom for all requires restrictions on the powers in the bundle
of individual property rights in order to enable the equal freedom of all others to use their

powers to the same extent.

(Posthumous) transferability of private property?

The above-mentioned normative restrictions on the unilateral transferability of property lead to
two questions: Under what conditions could a legitimate public decision justify the transfer of
property to the next generation, as in the case of wills based on the discretionary decisions of
individual owners during their lifetime? And, should posthumous transferability or
transferability (after death) in general be part of the bundle of property rights at all, and if so,

to what extent?

Most people might intuitively assume that the power to transfer is part of the bundle of property

rights. If you are not allowed to give something away, then it is not really recognized as

property.

However, as explained above, the power of transfer is not analytically integrated into the
concept of property. The question remains whether it should be part of any reasonable property
regime, depending on how one conceives of property rights. It is clear from everyday practice
that any reasonable conception of property rights places some restrictions on the ability to
transfer property. Examples of this are non-transferable airline tickets (for security reasons) or
non-transferable tickets for concerts or soccer matches (to avoid a black market). Generally
speaking, it can be said that the power to transfer can be restricted in cases where another
important moral consideration, especially the common good, is at stake. Regulatory restrictions
on transferability such as these are not generally regarded as an interference with the right to
private property. The key question is whether a restriction on transferability would impair a
person's ability to be the rightful owner of their property. The power of transferability pales
somewhat in comparison to other standard sticks in the bundle.*’ It is difficult to defend the
claim that any restriction on transferability would nullify property rights or be otherwise
harmful. This is because transfer is merely one of several factors that fulfill the relevant
condition of a moral right to private property. Again, the use of the powers of the bundle of
property rights must be generally and reciprocally justified and accordingly limited by a
legitimate public authority. This applies a fortiori to transferability in general and the

posthumous transferability of property in particular as one of the sticks in the bundle

47 Cf. Daniel Halliday, "Property Rights and the Power to Transfer", in: Thomas Gutmann et al (eds.),
Inheritance and the Right to Bequeath. Legal and Philosophical Perspectives, London 2022, ch. 6, p. 97.
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Equal basic inheritance for all

So one consequence of a liberal theory of property rights, as outlined here, which takes seriously
the imperative of principled consent to an omnilateral will and the imperative of principled
equal freedom for all, is that, from a normative point of view, an equal (basic) inheritance
should be available in order to really effectively guarantee the possibility of equal opportunities
for all. Given the equal right to freedom and self-determination, which should be the
constitutive and functional basis of property, an unrestricted right of inheritance would have a
very unequal impact on the freedom and self-determination of the next generation. On the
contrary, it could be argued that the consideration of equal opportunities for self-determination
for future generations should mean that the right of the outgoing generation to bequeath should
be significantly restricted. Not only does the right to property not support the right to bequeath,

but according to the analysis proposed here, it actually undermines it.

Precisely because property always contains and must contain the obligation to respect the
freedom of others in order to be justifiable in any meaningful way, this justification must also
have a direct effect on the right to bequeath. Property is therefore not another aspect of justice,

but an outgrowth of a reasonable theory of justice.*8

Property only during one’s lifetime

There is another, even more far-reaching implication. This can be reached if the liberal,
freedom-based justification of property outlined here is taken to its logical conclusion as
follows. Society guarantees the right to private property to secure the individual right to
freedom, autonomy and self-realization. The resulting legal property system should be seen as
an extension of freedom. According to the best theory of property (as described above), the
right to private property is a guarantee to enable the exercise of freedom. Property is a necessary
condition for the possibility of living one’s own life without unjustified obstructions and
arbitrary domination. But if this is the case, then property is (only) a necessary, albeit
constitutive, means for one's own freedom. When one dies, however, one no longer has
freedom. After death, a person ceases to exist. This is true at least in a worldly, secular, non-
religious sense. But even in the afterlife conceptions of many religions, freedom is no longer
required after death, either because freedom is no longer threatened or because freedom is no

longer needed. Either way, people can thus no longer enjoy any rights to liberty after their death.

48 Cf. Proudhon's utopian goal. This was not the abolition of property, but the equal distribution of (mainly land)
property as an “armor of personality” against public violence, see Pierre-Joseph Proudhon, »Theorie des
Eigentums« [1840], in:., Ausgewdhlite Texte, ed. Thilo Ramm, Stuttgart 1963, pp. 265-346, here p. 339.
Proudhon was concerned with introducing a proprietary society of equal individuals. The clearest and most
central point of his social and property theory is the abolition of “unearned” income. Accordingly, the well-
known dictum “Property is theft!”, which he coined and published in his first memorandum, is misleading and
which he supplements 1886 with the contrast: “Property is freedom!” In the summary review of his “Theory of
Property”, he juxtaposes the two sentences: “Property is theft; property is freedom. These two propositions are
[...] equally proven and remain in force side by side." Ibid.
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Therefore, no further material and legal conditions are needed to ensure the possibility of
freedom through moral and legal rights. As a consequence, the freedom-based argument in
favor of private property no longer applies. If you no longer have a right to liberty because you
are dead, you no longer need property rights to secure those former rights to liberty. The
compelling consequence of this idea is that the dead have no (further) right to private property,
even if they may still possess certain other rights as dead persons.*” The potential testators
therefore have no legitimate claim after their death to what was previously their rightful
property.>® This also means that the right to inheritance ceases to apply a fortiori if the right to
inheritance is part of the bundle of property rights. The will of the owners cannot be effective
after their death. The freedom to make a will after one's own death is therefore excluded, as
there is no longer any right of decision over the property. This cannot be avoided by making a
will during one's lifetime. A will is a decision about property after death, i.e. for a time when,
according to the argument, there is no longer a right to decide. However, gifts during one's
lifetime (in-vivo transfers) are not excluded, only gifts for the time after one's own death (post
mortem). The fact that the right to bequeath no longer applies or is excluded results from a
temporal restriction of the individually understood right to property. The temporal limitation of
property results from a liberal right of individuals to secure their freedom during their lifetime.
According to this conception and justification, private property is property that begins and ends
with the life of the individual.’! This rules out the possibility that the right to property in any
form survives the death of the owner in question. This means that the person who formerly
owned the property may not decide, either during his or her lifetime or posthumously, to whom
the property should go. This is because people cannot decide what happens to their goods when
they no longer belong to them (e.g. after a sale), even if they are (still) entitled to ownership

during their lifetime.>?

This raises the question of what should happen to private property after the owner's death. Do
the property rights die with the person, so that their former property becomes ownerless? Like
any ownerless property, it could - according to the entitlement theory of property (rejected here)
- be repossessed by anyone or everyone, and thus be declared their property. For reasons of

justice and equality of opportunity, property should therefore be redistributed (by the state) after

49 Nevertheless, the deceased still have certain rights in principle, for example that promises made to them are
not broken. However, it is doubtful whether a will is a promise (to the company or to the heirs), because the heirs
do not have to agree to any contract. In addition, it is not at all clear whether the deceased have the legitimate
authority to decide what happens to their assets after their death.

50 Furthermore, society has other good reasons to abolishthe right to bequest , as it represents a question
ofintergenerational luck from the recipient's perspective and also violates various principles of justice, such as
equality of opportunity, merit or desert and distributive justice. Cf. Stefan Gosepath, »What, If Anything, Is
Wrong with Bequest?«, in: Thomas Gutmann u. a. (Hg.), Inheritance and the Right to Bequeath: Legal and
Philosophical Perspectives, London 2022, Kap. 2, S. 15-35.

51 For the same position see Emile Durkheim, Physik der Sitten und des Rechts, Frankfurt/M. 1999.

52 The analogy with a sale does not quite hold, because in the case of a sale there is a contract between
contracting parties who can reach an agreement. A posthumous transfer is not a contract, but a unilateral decision
and transfer that does not have to bind other heirs.
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the death of a person.> In cases where there is no longer an obvious owner, the natural default
option seems to be that the property initially becomes of the collective property all. The state
can act as the administrator of the collective property. It is of the utmost importance that there
are rules governing what the State can and should do with the inherited property of deceased
persons. This is an institutional representation of the omnilateral will of all. The state should
hold the assets in trust and eventually make them available to the public as a matter of justice.
Thus, in the service of its purpose of maintaining a satisfactory social order, justice, freedom
and equality, the State can and should spend wealth that would otherwise have been inherited

individually as the democratic sovereign sees fit.

The central question of how the community of citizens should deal with the posthumous
inheritance of former owners and how it should be distributed is a crucial question of justice,
to be answered elsewhere. It has already been suggested above that, in principle at least,

everyone should be entitled to an equal basic inheritance.

The point of this paper was simply to show that property rights are limited, namely by aspects
of justice, the omnilateral will, equal freedom and ultimately efficiency. At the same time,

property rights are limited in time to the lifetime of the owner.

53 There are indeed some examples of temporary property rights: In China, ownership of land is only valid for 99
years, after which it reverts to the state and is auctioned off. Copyright and intellectual property laws also often
expire after a certain number of years.
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