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1. INTRODUCTION

From a competition law and policy perspective, ghenomenon of public procurement
has attracted significant attention and enforcenedfioirts on the ‘private side’ of the
market. International organisations, enforcememnags and scholars have tended to
focus on instances of bid-rigging and collusion agst tenderers, on the impact of
public procurement activities in the prospectivalgsis conducted in merger control
cases, and on the impact of State aid in so-caflallic markets’, particularly as
regards the participation of State aid beneficgairesubsequent public tenders. These
are very relevant issues that determine the cothmetess of the markets where the
public buyer sources goods, works and services—atithately, limit the possibilities
for the public buyer to obtain value for money. fidfere, they constitute a relevant
corpusof competition law.

However, the ‘public side’ of the procurement phmeoon and, most notably, the
impact of the market behaviour of the public (poweauyer on competition dynamics
have remained substantially unexplored. The effés public procurement regulation
and practice can generate in the market—and, ghibie distortions and welfare losses
that restrictive public procurement can provoke-adtan the shadows of current
competition policy and law enforcement. It is notetly that the current situation is
not the result of the random development of conipatilaw and policy, but a prime

(socio-regulatory) option of the case-law of thedpean Court of Justice. Hence, it is
probably unlikely that public procurement can bkyfaubjected to competition law.

Nonetheless, given that public procurement reptseseetween 15% and 20% of the
GDP of EU member States, substantially shieldirigpin competition enforcement can
generate major (negative) economic effects. In tegard, it is submitted that the
(re)design of a competition policy that took intocaunt the effects of the market
behaviour of the public buyer (and, hence, promaeonomic efficiency and social
welfare in such a large tranche of the economy)dcbave a major impact and generate
significant benefits, to the advantage of citizet®th as consumers and as taxpayers.
In that regard, the current situation seems totrfigtther scrutiny.

The purpose of this paper is to revisit the treatnoé the publicly-generated restrictions
of competition in the public procurement settingorder to do so, the economic effects
that public procurement regulation and practice giamerate in market dynamics will be
briefly described, and identified as the main fisstion for a review of their current
treatment under competition law (82). Afterwarde treatment of public procurement
under some of the main regulatory blocks of EC cetitipn rules will be summarily
reviewed (83). The treatment of procurement unkertiles regarding State aid (83.1),
the rules controlling the grant of special and esisle rights by the State (83.2), the
‘core’ competition prohibitions (83.3), and the a8t action doctrine’ (83.4) will be
revisited. As a preliminary conclusion, it will lshown how none of those rules is
capable of tackling the competition distortions g@ted unilaterally by the public
buyer (84). In order to bridge this perceived gaEiC competition law, and from a
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more economic or effects-based perspective, twpgsals will be explored (85); which
are respectively aimed towards enabling the applicaof the ‘core’ competition

prohibitions to the public buyer as an ‘undertaki(gp.1), and developing a ‘market
participant exception’ to the State action doctrihat gives it more teeth (85.2).
General conclusions will be presented at the entleopaper (86).

2. EFFeECTS OF PuBLIC PROCUREMENT ACTIVITIES ON MARKET DYNAMICS:
POTENTIAL COMPETITION DISTORTIONS GENERATED BY THE PUBLIC BUYER

From an economic point of view, the competitionetasf public procurement has been
a relatively unexplored area of stddyand economists have been generally more
concerned with tender-specific issues (such aslibeation of risks, the generation of
incentives, overcoming information asymmetries atiter agency issues, preventing
bidders’ collusion, etc.) and their implicationsr the perspective of auction thedry.
Differently, the study of public procurement fronmet standpoint of industrial
organization has received limited attention—propathie to the fact that, from an
economic viewpoint, its analysis belongs with theatively secondary field of
microeconomics dedicated to the study of monopsomybuyer powet.An attempt to
briefly describe the economics of public procuremgom this perspective will be
conducted in this section.

As a preliminary remark, it should be stressed thatcompetition analysis of public
procurement regulation and activities and theiea# in the market cannot be properly
conducted in the extreme situations where the puthiyer is the only buyer.¢. in pure
‘public markets’) or where it holds no significamarket poweri(e. in pure ‘private
markets’). While the former are probably betternséi@rough the lenses of sectoral
regulation (as a result of the pure monopsony bglthe public buyer), in the latter the
effects of public procurement will be practicallggiigible (due to the absence of public
buyer power), and will probably remain below alirsficance thresholds. Therefore, it
seems preferable to focus the analysiguhlicly-dominated markefswhere the public

! In general, public procurement has received lé&hion than it merits from the academic economic
community; see Khi V. ThaRublic Procurement Re-examinetlJ. Pus. PrRoc. 9, 10 (2001). See also
OECD, Procurement Marketsl OECDJ.Comp. L. & PoL'y. 83, 110 (1999)where it is clearly pointed
out that the economics of purchasing is less well develdlpad the economics of auctions

2 General studies in this area include the very rkaide contributions of RPRESTONMCAFEE & JOHN
MCMILLAN, INCENTIVES IN GOVERNMENT CONTRACTING (1987); and BAN—JACQUES LAFFONT & JEAN
TIROLE, A THEORY OFINCENTIVES INPROCUREMENT ANDREGULATION (1993). For recent comprehensive
studies, see alsoaBL D. KLEMPERER AUCTIONS. THEORY AND PRACTICE (2004) and RUL R. MILGROM,
PUTTING AUCTION THEORY TOWORK (2004). For a recent non-technical survey of auctheory, see
Paul D. KlempererAuction Theoryin 1 ISSUES INCOMPETITION LAW AND PoLicy 539 (ABA, 2008).

% On this, the basic reference is to&RD. BLAR & JEFFREYL. HARRISON, MONOPSONY. ANTITRUST
LAW AND ECONOMICS(1993). For a recent overview, see Roger D. BlaCR&istine Piette Durrancghe
Economics of Monopsoniy 1 ISSUES INCOMPETITION LAW AND PoLicy 393 (ABA, 2008).

4 OFT /+econ, ASSESSING THEMPACT OF PUBLIC SECTOR PROCUREMENT ONCOMPETITION 97 (2004),
available atwww.oft.gov.uk/shared oft/reports/comp_policy/off¢4pdf




buyer holds significant buying power and interagith fringe competing buyers. In
such markets, the effects of the behaviour of thi@ip buyer can be readily identified.

Building upon this basic insight, and as mentiomedoassing, the appraisal of the
competitive effects of public procurement seemdiqdarly suited for the application
of economic theory related to monopsonistic or goamopsonistic markets. In order
to analyse the potential competition distortiorat ghublic procurement can generate, a
first approximation or partial analysis should fecn thepricing distortions that it can
produce in the market. The insights and conclusidaesved from such pricing
distortions will be a useful guidance for the as&yofnon-pricing distortions—which
will arguably be more relevant and widespread, @hath analysis is harder to specify
in a model—even if it should be kept in mind that the conidus of the model based
on pricing theory cannot be uncritically extendea dther types of non-price
competitive distortions—which might merit furthearstiny.

Regarding the first type of restrictions that casrive from public procurement.€.
pricing distortions), the analysis of the markebamyics and competitive impacts in this
type of markets with asingle dominant (public) buyecan be represented as an
extension of a basic monopsony model where themgoigpure monopsonist, but a
dominant buyef. Alternative models of economic analysis, suchtasée based on a
concept of bne-shot competitionor ‘competition for the markeare not appropriate,
since competition in public procurement marketesaglaceih the market(except in
the case of public concessions or similarly exoet circumstances). Indeed,
‘competition for the market’ is not the relevantgdigm because most of the conditions
required for a ‘bidding market’ to exist are noegent in most public procurement
markets’ Therefore, the mere presence of a ‘bidding sysisrmisufficient to warrant

® Indeed, the analysis of non-pricing competition-esaas a specification, of non-pricing competitive
distortions—is not easily apprehensible in widetgepted economic models. The issue is not new; see,
e.g. George J. StiglerPrice and Non-Price Competitiory6 J.PoL. ECON. 149 (1968) (as a seminal
attempt to model non-price competition); and Midh&pence ,Nonprice Competition67 Av. ECON.

Rev. 255 (1977). Notwithstanding the advances maddate, non-price competition and its implications
substantially remain a contentious area of econdimory; see Oliver BudzinskiModern Industrial
Economics and Competition Policy: Open Problems Bodsible Limitsl5-18 (University of Southern
Denmark, Department of Environmental and BusinessBmics, IME Working Paper No. 93/09, 2009),
available athttp://www.sdu.dk/~/media/Files/Om_SDU/Institutddilfo/ime/wp/budzinski93.ashxwith
further references to other works and a summagyalitire review).

® On this market structure, characterised by thegmee of a dominant buyer and a fringe of competiti
buyers, BAIR & HARRISON, MONOPSONY, supranote 3, 49-51; id Antitrust Policy and Monopsony6
CORNELL L. Rev. 297, 322-324 (1990-1991); and Blair & Durrant&e Economics of Monopsgny
supra note 3, 402—-403. The description of this modelofes closely that provided by the Blair and
Harrison. Even if it could be argued that publigyérs do not act exactly as a rational single dontina
buyer and public procurement practices might noexgressly (or exclusively) oriented towards profit
maximization, it is submitted that the model isfusé identifying the impact of public procuremeint
competitive market dynamics and, consequently,esemvell as the conceptual basis for the analyses
conducted in this paper.

" See Paul D. KlempererCompetition Policy in Auctions and Bidding MarketdANDBOOK OF
ANTITRUST ECONOMICS583,585-589Paolo Buccirossi ed2008); the conditions being that competition
is ‘winner takes all’, ‘lumpy’ and ‘begins afresbrfeach contract, and for each customer’, easy eftr
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the analysis of public procurement markets underpdwradigm of ‘competition for the
market’ that characterizes (economically-definadyling markets.

In the proposed model, tlsengle largebuyeris accompanied by several smaller buyers,
which are termedringe buyers® Due to its size, the dominant buyer acts as aepric
setter; whereas the fringe buyers act as price takersulsectheir purchases are too
small to influence price in the mark&tTherefore, behaving competitively, fringe firms
will buy the input up to the point where their @ative demand equals the price set by
the dominant buyer. In this setting, the dominaaydr's problem is to adjust its
purchases to maximize profit subject to the conipetbehaviour of the fringe buyers.

Complications and further developments to this rhaadght be required in cases where
fringe buyers can be relatively large and/or traustry surrounding the public buyer is
relatively concentrated. Similarly, when there amgnificant (or power) buyers other

than the dominant public buyer. Also, when the lgirgg various dominant buyers face
a supply that is not perfectly competitive, in whicase issues regarding two-sided
monopoly negotiations and the countervailing naairmonopsony power arigé.

new suppliers into the market, and the presen@e‘bidding system’ or ‘bidding process’. If for anas
Klemperer himself points out, public procuremerguiation usually creates barriers to entrgctius
barriers to gain access to the public tranche efrttarket) and oftentimes a given contract does not
represent a large part of a total supplier's sateshat period. Similarly, stressing most of those
characteristics; seeMON BISHOP& MIKE WALKER, ECONOMICS OFEC COMPETITION LAW: CONCEPTS
APPLICATION AND MEASUREMENT434—443 (2nd edtn. 2002).

® It should also be stressed that the model asstineesxistence of economies of scale and perfectly
competitive supplyi(e. complies with the ‘zero profit condition’ as redarsuppliers).

® In this dominant buyer framework, the greaterdbetrol of the market by the key buyer, in termstof
market share with respect to that of the competifiinge, the greater is its ability to exert povier
reduce price below the competitive level; see REulDobsonet al, The Welfare Consequences of the
Exercise of Buyer Powe(Office of Fair Trading, Research Paper No. 1698)9 available at
http://www.oft.gov.uk/shared_oft/reports/comp_pwglaft239.pdf Similarly, see Roman Inderst,
Leveraging Buyer PowerR25 INT'L. J. IND. ORG. 908 (2007). However, measurement of buyer power
cannot exclusively rely on market shares, but ndedsake into account the critical effects of the
elasticities of supply and of fringe demand; segdRd. Blair & Jeffrey L. HarrisonThe Measurement
of Monopsony PoweB7 ANTITRUST BuLL. 133, 142—-150 (1992); and Jonathan M. Jacobsora®/ G.
Dorman,Monopsony Revisited: A Comment of Blair and Hamjs8¥ ANTITRUSTBULL. 151,165(1992).

1% The working of the model necessarily focuses doepiormation. However, it is submitted that other
public procurement practices not directly relategtice can generate similar market failures. Sirhil

on alternative i(e. non-price) strategic behaviour by power buyerg B®bsonet al The Welfare
Consequences of the Exercise of Buyer Ppsigaranote 9, 22—26 (who offer ten examples of non-price
exercise of monopsony power in retail markets torstimer products).

' For a general analysis of some of these altemdtivore complicated) scenarios, Se&EBERIC M.
SCHERER& DAVID ROSS INDUSTRIAL MARKET STRUCTURE AND ECONOMIC PERFORMANCES19-536 (3rd
edtn. 1990) (providing a general theory of the eiserof buyer power in cases of bilateral monoolg
bilateral oligopoly); Paul W. Dobson & Michael Wegen,Countervailing Power and Consumer Prices
107 ECoN. J. 418 (1997); and idRetailer Power: Recent Developments and Policylitations 14
ECON. PoL’Y. 133, 147et seq.(1999). As regards the analysis of a market sdanaivhere there is a
power buyer and fringe buyers facing a power satet fringe sellersi.€. a so-callecbligoemporistic
marke}—which could reflect the situation in some pulpi@curement markets where one or relatively
few power suppliers can be identified—see E. C.VHEendorp,Oligoemporistic Competition and the
Countervailing Power Hypothesi20 GN. J.ECON. 519(1987)(who, interestingly, proves that the result
of competition in this market structuadso generates a reduction in total surplus as a refulin
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However, regardless of the potential theoreticahglications, it is submitted that the
general economic insights required for the purpasieshis paper can be properly
grasped from the basic model regardirgyrgle dominant public buyer

PRICE mfc

Q:  Qu Q Q" QUANTITY

Source:Own elaboration, based on Blair & Harrisémtitrust Policy and
Monopsony76 GORNELL L. REv. 297, 323 (1990-1991).

In the figure, D represents the demand by the competitive fringg,r€oresents the
demand of the dominant buyer, and f@presents the total demand curve (which
aggregates PandDgp). S is the supply curve (or total supply). Knowingtihar any
price that it sets, the competitive fringe will pbase the quantity wherg Bquals the
price (.e.the competitive fringe acts as a price taker);dbminant buyer incorporates
this behaviour into its decision calculus by suftireg Dx from S to obtain the residual
supply, which is denoted as. SThe curve marginal to Swhich is labelledmfg
represents the marginal factor cost for the domimayer (.e. its incremental costs
incurred by employing one additional unit of inputhe exercise afnonopsony power
leads the dominant buyer to purchasg ®heremfc equals Qy*? which determines

inefficient level of production). For further congdtions of the model, based on information assyiest
see Gregor Langugssays in Competition EconomieBuyer Power under Imperfect Price Information
and Uncertain Valuation(Dissertation (Ph.D.) European University InggtuDeparment of Economics,
2008)available athttp://cadmus.iue.it/dspace/bitstream/1814/9868282 Langus.pdf

12 Circumscribing our analysis to theesidual market isolated by the dominant buyer, and inahsence

of monopsony power, the dominant buyer would puselalarger quantity determined by the intersection
of S with Dy, Therefore, the exercise of monopsony power casdea in the withholding of demand
conducted by the dominant buyer, which decidesni the purchases whermafcintersects Q.




price equal to P’ from the residual supply. At &erof P’ the fringe will purchase:Q
where P’ equals DAs a result, sellers will provide Q’, which isted to the sum of
and Q. The marginal factor costmfc exceeds the price of the input (P’) and,
consequentlythere is a loss in allocative efficiency derivednfr the fact that sub-
optimal quantities of the input are traded.e. Q’ is lower than the quantity that would
result of a competitive equilibrium in this mark€X). As a result, the behaviour of the
dominant buyer leads to the same sort of allocatiefficiency that would result from
pure monopsonyi.e. there are unrealised gains from further tra@&ncemfc exceeds
P’, the value created by employing one more unthefinput exceeds the social cost of
doing so (but not thprivate cost to the power buyer)—so that society wouldbter
off by an increase in trade, while the dominantdyuyould be worse off (since it would
be paying a higher price fall of its inputs). In other words, the dominant buyer
internalizes the effect on market prices of its adamand and restricts it to the point
where its position is optimal.¢. maximizes its profits)—imposing a significant lasfs
social welfare’? In short, the behaviour of ttgominant buyer leads to a deadweight
social welfare loss analogous to that of pure maooy**

Even if it can be argued that the public buyer does have a pricing behaviour
identical to that of a hypothetic (private) singleminant buyer—because public buyers
generally do not (willingly) withhold demand in @tdto lower prices in the market—in
the public procurement setting, ‘equivalent’ prigireffects can be generated;
particularly by rules imposing price caps that Ewer than the prices that would be
payable in an unregulated market equilibrium);(Pr by rules and administrative
practices that, for other reasons, generate the samcation or fractionation of supply
that is captured in the model (although such remasamittedly might require some
adjustments for their analysis as non-pricing digins). In the public procurement
setting, this ‘break-up’ of the supply function che generated by rules and practices
that restrict the possibilities for some or mosteptial suppliers to take part in
tendering procedurese.g. by imposing disproportionate qualitative selection
requirements or restrictive technical specificaglerso that a ‘residual’ supply curve is
de factogenerated artificially by public procurement rugsl practices and, in the end,
results in pricing distortions.

In such cases of truncation of the supply curve, ‘#xcluded’ suppliers find their
market opportunities limited to supplying fringe yleus (for which non-excluded

13 For a succint description of these effects andnémessary conditions for their generation, seeeR
D. BLAIR & DAVID L. KASERMAN, ANTITRUST ECONOMICS 309-311(1985); and REHARD A. POSNER
EcoNoMIC ANALYSIS OFLAw 333-3357th edtn. 2007).

14 E. THOMAS SULLIVAN & JEFFREY L. HARRISON, UNDERSTANDING ANTITRUST AND ITS ECONOMIC
IMPLICATIONS 303 (4th edtn. 2003). On the welfare effects & ¢xercise of monopsony power, with
greater detail; Dobsogt al, The Welfare Consequences of the Exercise of BuowgeR supranote 9.

!> BundesKartellamtBuyer Power in Competition Law — Status and Perspes3 (Background Paper,
2008)available athttp://www.bundeskartellamt.de/wEnglisch/downloati/p008 ProfTagung_E.pdf
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suppliers also compet&).As a result, the market ‘shrinks’—since total diité&s are
reduced if compared with the optimal equilibrium-dasocial welfare is reducéd.In
extreme cases, the restrictions imposed by pubbcysement rules and practices can
be such as to effectively break-up the market io:tane exclusively for the public
buyer and another for fringe buyers (which, theagdme the only buyers in the ‘spun-
off’ or ‘private’ market). It is submitted that the (pricing and non-pricing) effects of
public procurement on market dynamics and the egslaiss of social welfare will be
largely the same in these cases and in the mdieestycase considered in the motfel.

Moreover, this loss of social welfare is not thdéyaffect generated by the behaviour of
the dominant buyer, since it adds up to the radigive effects that result from the
extraction of surplus by the dominant buyer fromhbsuppliers and fringe buyers.
Even if these redistributive effects are neutrainfran efficiency standpoint—and,
consequently, it is our view tht they should gehersot become determinant factors in
shaping a competition policy in the public procuesinenvironment—qgiven that the
result is that the public buyer extracts value frotimer undertakings and/or consumers
(depending on the type of market where competitestrictive public procurement
takes place), this redistributive effects might inetoser attention than in other
economic setting®’ It should also be recalled that the deadweigts identified by the
model refers only tgtatic welfare consideratiorend that, from a dynamic perspective,
the exercise of monopsony power can generate addiltdetrimental welfare effects in
the long-runarising from damage to the viability of producarsl, probably, of all or
some of the fringe buyers (at least if they develownstream market activities).

Consequently, in our view, market distortions gatet by dominant buyers (both
public and private) can have a significant impactsocial welfare and should constitute
a primary focus of competition policy. The extemsiaf competition policy to public
procurement should be concerned with this type afket failure and curb public
procurement rules and practices that can geneffgete analogous to those of pure
monopsony—even if they result from non-price distms generated by the public
buyer,i.e. from inefficient public procurement rules and pirees.

'® Implicitly, the public buyer is considered an ‘ifaltory trading partner’ because there are nocigfft
or reasonable alternative sources of demand—wahicbmsistent with the fact that the analysis istéoh
to publicly-dominated markets. This should not eéctly understood as requiring thaach and all
suppliers must contract with the public buyer iderto remain in the market—but that very few (or,
the extreme, none) of them can develop their digs/viably without satisfying public demand.

" In similar terms, the effect that a ‘shrinkage’ the market would generate was indicated in OFT,
ASSESSING THEMPACT OFPROCUREMENT ONCOMPETITION, supranote 4, 128-133.

'8 Therefore, even if it may imply a substantial levesimplification (particularly as regards theadysis
of non-pricing distortions), the model describedwabwill be used as the basic analytical framewark
the remainder of this section.

19 As stressed by OFT,98ESSING THEMPACT OFPROCUREMENT ONCOMPETITION, supranote 4.69.
% See Roger G. NoltBuyer Power” and Economic Poligy72 ANTITRUSTL. J. 589, 591-592 (2005).
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In general, competition concerns generated by publcurement can be classified in
three categoriescategory |refers to the failure by the public sector to e
countervailing market power against suppliers witdrket powergategory llidentifies
restrictions on competition arising from procuremenactices such as participation
restrictions, high participation costs, excessiant@act aggregation or long-term
contracts, as well as additional long-term effeat&l effects on other buyerse(
waterbed or knock-on effeftandcategory llirefers to an excessive focus on short-run
price competition at the expense of long-run, nooepcompetitiort! This paper will
be particularly concerned wittategory Il effectssince in our view these are the ones
that can generate clearer negative impacts on ditimpedynamics, as well as those
that might be easier to correct by means of a sysiE€ more competition-oriented
public procurement rules.

2.1. Direct Competition-Distorting Effects: Waterbeeffects

As a specification of the detrimental welfare eféethat competition-distorting public
procurement can generate according to the extensfiotie ‘classical’ monopsony
model just reviewed, the distortions that can afisen the behaviour of the public
buyer can also be analysed from the perspectiieeotreation ofvaterbed effecttn
the market. By Waterbed effectsreference is usually made to situations whereby
differential buyer power results in a gain for solmgyers at both the relative and
absolute expense of other buy&dltimately, as a result of this waterbed effect,
welfare is likely to be reduced—be it is a resulinereases in prices for the rivals of
the power buyer (assuming certain additional caoktleading to price discrimination
are metf> or as a result of the exit of weaker supplierdrioge competitors from the
market?* Indeed, if the rise of a powerful buyer erodesptieps’ profits, then in the
long run some suppliers may be forced to exit orgmeavith other suppliers in order to
survive. This may put upward pressure in particolarthe wholesale prices faced by

2L OFT, ASSESSING THEMPACT OF PROCUREMENT ONCOMPETITION, supranote 423& 142—147.

2 |n its most characteristic example, the term ‘wizee effect’ is used as a shorthand term for asén

in which (non cost-related) price reductions argatiated with suppliers by large buyers and result
higher prices being charged by suppliers to smdilgrers. The expression was coined by the UK'’s
competition authorities in a series of inquiriefinhe grocery retailing sector. See Roman Indé&rst
Tommaso M. VallettiBuyer Power and the ‘Waterbed Effe(CEPR Working Paper, 200@vailable at
http://www3.imperial.ac.uk/portal/pls/portallive/ds/1/7799702.pdf For a general overview of the
abovementioned sectoral inquiries, with a cleau$ogn the treatment of buyer power, Paul W. Dobson,
Exploiting Buyer Power: Lessons from the Britisto@ry Trade 72 ANTITRUSTL. J. 529 (2004-2005).

%3 Paul W. Dobson & Roman Inderddjfferential Buyer Power and the Waterbed Effecb Btrong
Buyers Benefit or Harm Consumer#8 E.C.L.R. 393, 393 & 397-399 (2007); and the Waterbed
Effect: Where Buying and Selling Power Come Toge®#bWiIs. L. Rev. 331, 333 & 341-352 (2008).
See also Albert A. FoeMr. Magoo Visits Wal-Mart: Finding the Right Lerar fAntitrust 39 GONN. L.
Rev. 1307, 1326-1327 (2006-2007).

24 See Adrian Majumdakyaterbed Effects, ‘Gatekeepers’ and Buyer Mer@ersversity of East Anglia,
CCP Working Paper 05-7, 200&yailable athttp://else.econ.ucl.ac.uk/conferences/supermankgipdf
See also Warren S. Grimé&yer Power and Retail Gatekeeper Power: Protec@uognpetition and the
Atomistic Seller72 ANTITRUSTL. J. 563, 566 fn 14 (2004-2005).




less powerful retailerS. As a result of this additional concentration oé thpstream
industry and higher wholesale prices, fringe inbuyers can eventually be forced to
exit the downstream market. The aggregate effech@freduction in competition in
both wholesale and retail markets is very likelptoduce a loss of welfafé.

Even if waterbed effects have so far been analys@dolesale markets or markets for
intermediate products—where the anti-competitifeatfleading to a loss in consumer
welfare largely derives from the distortions of Retrcompetition in the downstream
market (and where they can be more easily analysstandard pricing models)—it is
submitted that public procurement both in final guots markets and in wholesale
markets can also generate market distortions ofvaterbed-type’ (even if as a
consequence of non-price distortiddsind, particularly, can result in higher prices in
the non-public fringe of the market (and, particiyiafor consumers}® In these
instances, the waterbed effect generated by pubdecurement regulations and
administrative practices is highly likely to affegelfare negatively?

% This is particularly clear in retail markets, S@eman Inderst & Nicola Mazzarott8uyer Power in
Distribution, in 3 ISSUES INCOMPETITION LAW AND PoLICY 1953, 1965-1968 (ABA, 2008).

% See Chris Doyle & Roman InderSiome Economics on the Treatment of Buyer Powentitrést, 28
E.C.L.R. 210, 216 (2007); Dobson & Indershe Waterbed Effecsupranote 23, 333; and Inderst &
Valletti, Buyer Power and the ‘Waterbed Effecupranote 22, 1-3. This dynamic potentially harmful
effect for consumers is embedded in some competipolicy guidance documents, such as the
Communication from the Commission — Notice — Gindslon the Applicability of Article 81 of the EC
Treaty to Horizontal Cooperation Agreemef@s] C3, 06.01.2001, 2-30], 11 126 & 135. Howeseme
studies report positive effects on suppliers’ ino&s to innovate and increase competitiveness; see
Inderst & Mazzarotto,Buyer Power in Distributionsupra note 25, 1970-1972; Roman Inderst &
Christian Wey, Buyer Power and Supplier IncentiyeS1 EJR. ECON. REv. 647 (2007); and id.,
Countervailing Power and Dynamic EfficiencfCEPR WP, 2007)available at www.nice.tu-
berlin.de/fileadmin/documents/nice/forschung/convd#ing_power_dynamic_efficiency inderst_wey.p
df. Such potential dynamic efficiencies could offsat,part, the inefficiencies generated by waterbed
effects in the same markets. However, this questomins an empirical one and needs to be taken int
account on a case-by-case basis.

2" Along the same lines, the importance of waterbdces in this context has been stressed by
BundesKartellamtBuyer Power in Competition Law — Status and Per$pes; supranote 15, 3—4.

8 This theoretical possibility has already been sugal by empirical studies; see Mark Duggan & Fiona
M. Scott Morton, The Distortionary Effects of Government Procureméfiidence From Medicaid
Prescription Drug Purchasingl21 QJ.ECoN. 1, 23-24 (2006), who report that current pricinlps of

the US Medicaid program substantially increase ldaivim prices for non-Medicaid consumetise(,
prices would have been 13.3 percent lower in 2002hé absence of Medicaid’s pricing rule); and
convincingly make the case that their results ssgdbat government procurement can alter the
equilibrium prices in the private sectdid. at 4 & 12-19). A similar effect of Medicaidles (in that
instance, the adoption of a more-favoured-custoai@ise) on pharmaceutical prices was previously
reported by Fiona M. Scott Mortoithe Strategic Response by Pharmaceutical Firm$i¢oMedicaid
Most-Favored-Customer Rulez8 RANDJ.ECON. 269 (1997).

29 On the possibility that competitive distortionsngeated by a ‘waterbed effect’ result in a reductid
aggregate welfare—equivalent to the generationrégative externality—see Grimé&yer Power and
Retail Gatekeeper Powesupranote 24, 574-575. From a different perspectivbag been suggested
that consumers could be made better-off as a re$wtwaterbed effect (or an equivalent competitive
distortion) if the government could make use obittyer power to impose on its contractors—at least
those with significant market power and excessitgr@$ic)—a reduction in the prices pddth by the
government itself and by the fringe consumers; Bagid K. Round,Countervailing Power and a
Government Purchasing Commission: An OpportunitfPtomote Increased Competition in Australian
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The waterbed effect in certain ‘public procurementrkets i(e. in exclusive markets
and in other publicly-dominatetd market3 might be less self-evident than in other
markets because the public buyer is generally ansidered a (buying) competitor of
the undertakings procuring inputs for their marketivities or of the consumers
towards which the products are finally marketed.wleer, from an economic
perspective, whenever the public buyer sources gosetvices or works that could as
well be demanded by undertakings or consumers #ffiectively competing in the
market for the purchase of those goods, the hiraigthose services, or the
commissioning of those works. Therefor@ublicly-dominatetd markets cannot be
considered in isolation, nor can it be assumedgbhtic demand does not interact with
private demand. On the contrary, it is particulamportant to stress the existing buying
competition between the public and other buyees ffinge buyer} and to analyse the
possible existence oiaterbed effectshat result from competition-distorting public
procurement rules and that negatively impact tharoercial conditions applicable to
non-public buyers®

In order to properly assess when the public buydo ibe found in such a competitive
position, the characteristics of the sourced goodservices (or of the admissible
suppliers) that are ‘created’ by public procuremesgulations themselves should be
disregarded becausa,the absence of public procurement regulatjadhe public buyer
would be shopping in the exact same markets asriakiteggs and consumers do. For
instance, when the public buyer sources informadod communication technology
(ICT) products, the fact that it restricts the pot&@ supply to vendors proving more
than a given number of years’ experience does aotmgte a separate ‘public’ market
for ICT products where only those vendors and thblip buyer are activei.é. an
exclusive or monopsonistic market). It is submittiedt, under the proper lenses, that
phenomenon should be analysed under the model ggdpas dfractionation’ or
‘truncation’ of the supply curvey the public buyereither willingly, or as a result of
mandatory public procurement regulatiaswhereby it ‘skims’ the market offer and

Industries 36 AUST. J. PuB. ADMIN. 197, 201-204 (1977). However, in our view, Rosngdioposal
remains too vague, is probably impossible to imgenin a free market economy, could result in highe
prices being charged to the public buyer, and rateer dubious that it could generate positivefavel
effects (given the long-term negative impacts afspolicy on the incentives of bidders to partitg)a

% As already mentionedsipra note 10), other types of (non-price) effects casv dle identified as a
result of public procurement rules and practicashsas an impact on the number of suppliers, thgera
of products available, or the technologies used;3ET, ASSESSING THHMPACT OF PROCUREMENT ON
COMPETITION, supranote 413-14.

%1 Indeed, in publicly-dominated markets, public pn@ment regulations can have the negative effect of
‘truncating’ or ‘fractioning’ the offer function—ean to the point of artificially generating two matk

for a same product. In general terms, the effecuch an artificial division of the market is wiown

(as it is exactly the same of collusive market rfinegtation or allocation practices), abdth the
government and the rest of buyers (and, in the eadsumers) end up paying more than they would
absent public procurement regulations. Moreoverhas already been seen, it is more than likely to
generate a deadweight welfare loss. Therefore jlbbenstressed later, the benefits of public precoent
regulations—and particularly of the rules that arere likely to result in this type of negative eooric
effects—need to be assessed against these vevamel@on-trivial) economic costs.
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e.g.leaves the fringe buyers more exposed to deal lesth experienced suppliers (and,
from the opposite perspective, limits relativelyexperienced suppliers’ market
opportunities to serve non-public buyers).

By selecting the type of vendors that have accegsublic demandi.g. the residual
supply, in terms of the model), the public buyersetting the framework for the
appearance of waterbed effects. For instancegiptdvious example, excluded vendors
might need to raise their prices in the non-pubimche of the market in order to be
able to recoup their fixed costs. Also, having latreely large part of their production
committed to serving the public buyer, experiensetidors can indulge in (or be
pressed to, depending on the commercial condittbas they can extract from the
public buyer) charging supra-competitive priceshi@ non-public tranche of the market.
Alternatively, and depending on the concurring wnstances, public contractors can
find themselves in a good position to undercutrthisals’ prices in the non-public
tranche of the market, as a part of a predatosategiy to prevent them from acquiring
the required experience and, thus, from becomifeceie competitors in the public
tranche of the markét. As a result of either of these strategies, the pmitive
dynamics of the market will be altered—comparedh®e conditions prevailing in a
scenario free from public procurement rules andireqents’

In these cases, the waterbed effect does not r@dgsderive from a strategy of
exercise of buying power on the part of the pulbligser, but more probably from
similar price and non-price effects generated—maybroticed and most probably
unwillingly—by public procurement regulations andnanistrative practices. In this
cases, it is remarkable th#te expected welfare losses derived from compeatitio
restricting public procurement rules and practicesild be larger than in the case of a
‘wilful’ monopsonist,since the public buyer might not be in a positiorappropriately

capture most of the economic rent extracted frorppkers and other buyers—

%2 Generally, this issue was analysed by Charles Weérrsr, Predatory Pricing: An Evaluation of its
Potential for Abuse under Government Procurementt@ots 6 J. COrRP. L. 531 (1980-1981).
Unfortunately, the case-law of the ECJ in relatigith ‘buyer power’ or monopsonistic situations is
relatively limited. However, new trends of develaam in this area can be identified in other
jurisdictions—remarkably, the US, and the recef@tSdecision inWeyerhaeuser Co. v. Ross-Simmons
Hardwood Lumber C9549 US 312 (2007)—which might indicate that fetagievelopments of the ECJ
case-law might be anticipated, among others, iesad predatory (over)bidding. On the economics
underlying predatory (over)buying, seeMR & HARRISON, MONOPSONY, supranote 3, 64—68 & 154—
156; Steven C. Salop\nticompetitive Overbuying by Power Buyef® ANTITRUSTL. J. 669, 671 (2004-
2005); John B. KirkwoodBuyer Power and Exclusionary Conduct: Should Bro@weup Set the
Standards for Buyer-Induced Price DiscriminationdaRredatory Bidding 72 ANTITRUST L. J. 625
(2004-2005); and Richard O. Zerbe Monopsony and the Ross-Simmons Case: A Commerdlan S
and Kirkwood 72 ANTITRUSTL. J. 717, 718-719 (2004-2005). See also GrilBager Power and Retalil
Gatekeeper Powesupranote 24, 563. For a more general and comparagipeoach to the treatment of
buyer power, see Richard Scheelings & Joshua DgW/riSui Generis'?: An Antitrust Analysis of Buyer
Power in the United States and European Unig AKRON L. REv. 207, 210 (2006).

% Some of these situations could be captured bytiegisantitrust rules and remedies (particularly
predatory strategies), but other types of mildetevized effects or other practices that directly asg
anti-competitive behaviour on public contractorsldgass antitrust muster (Seé&a §3).
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particularly where the economic rent generatestiaail compliance costs that are not
fully recoverable through higher procurement pritgspublic contractors, or when
price increases in the non-public tranche are palyially captured as producer surplus
by government contractors—in which case, the ecanonent generated by
procurement regulations will mainly dissipate in Ifaee losses as a result of
inappropriate or excessive regulation of marketvaygt In such cases, a revision of
public procurement rules with a more pro-compegitiew could result in welfare
increases without having a negative impact on tidip buyer—and could even result
in an improvement of the welfare of the public buyy@epending on how the market
forces allocate the increase in welfare derivednfnmore efficient rules. Once the
effects of more pro-competitive procurement areemainto account?! the expected
benefits on social welfare expansion are likelpeéceven larger.

In light of this analysis, it is submitted thatpfn an economic perspective, public
procurement rules should be designed in the mast@mpetitive (or least competition-
restricting) possible way, after conducting a castl benefit analysis between the
advantages that a given public procurement rulaGtime or requirement can generate,
and the waterbed and other (anti-)competitive &ffebat they are likely to cause.
Acknowledging the existence of these possible distts—that result in a welfare loss
for society and that, somehow, can also resultanoas-subsidy of public procurement
by other economic agents—can help measure the @bspublic procurement
regulationd®> and, consequently, to improve their design wite #im of reaching
superior results in terms of economic efficiency.

2.2. Indirect Competition-Distorting Effects: Inci@sed Bidder Collusion and Other
Effects of Price Signalling

‘The formal rules governing public procurement caakencommunication among rivals
easier, promoting collusion among bidders. Whildluston can emerge in both
procurement and “ordinary” markets, procurement végtions may facilitate collusive
arrangements® Indeed, that public procurement rules increase likalihood of
collusion among bidders has been convincingly pndmeeconomic literatur, and has

% On the importance to incorporate dynamic effecishsiderations into public procurement policy
analysis, see Amy FinkelsteiStatic and Dynamic Effects of Health Policy: Eviderirom the Vaccine
Industry, 119 Q.J.ECON. 527 (2004).

%t is to be stressed that potentially important cogof public procurement regulationis] the distortion
of equilibrium outcomes in the private market, witifs effect increasing with the government’s shafre
the markéet Duggan & Scott MortonThe Distortionary Effects of Government Procuremsupranote
28, 24 (emphasis added).

% OECD, RIBLIC PROCUREMENT. THE ROLE OF COMPETITION AUTHORITIES IN PROMOTING COMPETITION
7 (2007),available athttp://www.oecd.org/datacecd/25/48/39891049.pdf

37 George J. StiglerA Theory of Oligopoly72 J. PoL. ECON. 44,48 (1964); R. Preston McAfee & John
McMillan, Bidding Rings,82 AM. ECON. Rev. 579 (1992); Dimitrios KonstadakopouloBhe Linked
Oligopoly Concept in the Single European Marketcétd Evidence from Public ProcuremeBtRuB.
ProcC. L. Rev. 213, 216 (1995); Gian Luigi Albanet al, Preventing Collusion in Procuremerin
HANDBOOK OF PROCUREMENT 347, 351-352, 357-358 & 371 (Nicola Dimitet al eds., 2006);
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also been stressed for a long time by legal daffitt is out of question that, under
most common conditions, procurement regulationsesse the transparency of the
market and facilitate collusion among bidders tiglorepeated interactiofi.

However, this key finding has not generated asngtr@ legislative reaction as could
have been expected—and most public procurementateans still contain numerous

rules that tend to increase transparency and resaibmpetition-restrictive outcomes

(such as bid disclosure, pre-bid meetings, regirniston the issuance of invitations to
participate in bidding processes to a relativelg-gefined or stable group of firms,

etc.)?® Nonetheless, the situation remains relatively emgl since in some limited

circumstances transparency can prove pro-competitiv ‘reserve prices’ might have a
function to play in non-highly competitive scenafdand can be used strategically by
the public buyer to induce competition among bidd&Moreover, price transparency

can be a deterrent to private participation in scases, particularly in industries where
pricing information might be particularly sensitiv€herefore, choosing the adequate
level of transparency is a complicated task—alsmabse it has major implications as
regards other objectives of the public procurensgatem (oversight, anti-fraud, etc.)—
and the generation of a pro-collusion scenario saatrinsic to the system.

In the end, given that public procurement regutetiare likely to facilitate collusion
amongst bidders, it is not surprising that a langenber of cartel cases prosecuted in

Klemperer,Competition Policy in Auctions and Bidding Marketspranote 7, 584 & 590-597;GER
D. BLAIR & DAVID L. KASERMAN, ANTITRUST ECONOMICS 188 (2nd edtn. 2008); OFT, $SESSING THE
IMPACT OFPROCUREMENT ONCOMPETITION, supranote 4,7/9-81;and Giancarlo Spagnol8elf-Defeating
Antitrust and Procurement Laws{FEEM Working Paper No. 52.00, 2002gvailable at
http://www.cepr.org/meets/wkcn/6/6607/papers/spampdf.

% Seee.gWILLIAM E. KOVACIC, THE ANTITRUST GOVERNMENT CONTRACTS HANDBOOK (1990); and
Peter A. TreptePublic Procurement and the Community CompetitiofeR2 RuB. PROC. L. REV. 93,
114 (1993).

%9 See OECDProcurement Marketssupra note 1,85-87 & 92-95; id., COMPETITION IN BIDDING
MARKETS 11, 19 & 23-32(2006), available at http://www.oecd.org/datacecd/44/1/38773965, (Blf
Douglas Bernheim & Michael D. WhinstoMultimarket Contact and Collusive Behavi@l RANDJ.
EcoN. 1 (1990); Andrzej Skrzypacz & Hugo Hopenha¥agit Collusion in Repeated Auctiqrikl4 J.
ECON. THEO. 153 (2004); Albano et al, Preventing Collusion in Procuremerdupranote 37, 352—-353;
William E. Kovacicet al, Bidding Rings and the Design of Anti-Collusive Megas for Auctions and
Procurementsin HANDBOOK OF PROCUREMENT 381, 402 (Nicola Dimitriet al eds., 2006); Richard A.
Miller, Economy, Efficiency and Effectiveness in GovernrReaturement 42 BRoOOK. L. Rev. 208,
215-233 (1975-1976); and John M. KuhIm&nice Fixing, Non-Price Competition and “Focal Pdin
Pricing: A Rose by Any Other Namd® ANTITRUSTL. & ECON. REv. 75 (1978).

4% However, some contracting authorities do adopiagemnti-collusion measures when designing their
public procurement processes; see Laura Carpeheti The Variety of Procurement Practice: Evidence
from Public Procuremenin HANDBOOK OF PROCUREMENT 14, 37—38 (Nicola Dimitrét al eds., 2006).

“l Lawrence M. Ausubel & Peter CramtoBynamic Auctions in Procuremenin HANDBOOK OF
PROCUREMENT 220, 226-227 (Nicola Dimitet al eds., 2006). Similarly, Kovaciet al, Bidding Rings
and the Design of Anti-Collusive Measursspranote 39, 401 and Gian Luigi Albaret al, Fostering
Participation in HANDBOOK OF PROCUREMENT267, 272—283 (Nicola Dimitet al eds., 2006).

42 MCAFEE & MCMILLAN, INCENTIVES IN GOVERNMENT CONTRACTING, supra note 2, 144-146; and
Carpinetiet al Variety of Procurement Practice suprmte 40, 26. See also Charles J. Thorhkséng
Reserve Prices to Deter Collusion in Procurementn@etition 53 J.IND. ECON. 301, 303 (2005). Also
on this, see Hongbin Cat al, Reserve Price Signallind35 JECON. THEO. 253 (2007).
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recent years has taken place in public procuresettings’® and that the main focus of
the (still very limited) antitrust enforcement af® in the public procurement setting
lies with bid-rigging and collusion amongst bidd&r#lonetheless, if the main concern
of competition policy in the public procurement gowment were to lie wittprivate
restrictions of competitioni.. bid rigging), there would not be a need to implame
changes other than those already proposed—whi¢metibe analysed in detail hefe.
However, in our view, this is not the case.

Maybe most noteworthy from the perspective of pubdstrictions and distortions of
competition in public procurement markets, the po&t for collusion orcoordination
among public buyer® and othernon-collusive effectoon bidders’ and buyers’
behaviour derived fromprice signalling*” have received significantly less attention by
both the legal and the economic doctrine. Collustmncoordination among public
buyers might be a result of public procurementgue practices when they impose a
certain degree of harmonisation or homogenizatiothe economic conditions under
which different (independent) public bodies condbeilr procurement activities.

For instance, if the maximum reservation pricesluse (otherwise) independent public
buyers are set by a centralized unit, the effegbraces will be the same as that derived
from a private buying cartel. Similarly, even ifete is no express or formal
centralization of pricing conditions, a problem‘obllusion’ between buyers (loosely
defined) can arise, since they are (or can bey finformed of the prices paid in
previous tenders by other public buyers. It is Emto an exchange of information

43 Kara L. HaberbusH,imiting the Government’s Exposure to Bid Riggimipénes: A Critical Look at
the Sealed Bidding Regin&) Rus. CONT. L. J. 97, 98 (2000-2001); and Robert D. Anderson &liei

E. Kovacic, Competition Policy and International Trade Libesdtion: Essential Complements to
Ensure Good Performance in Public Procurement Mexke8 RJB. PROC. L. REV. 67, 76—86 (2009). For
a description of cartel activity related to proaquest markets in the US, see Kovaetal, Bidding Rings
and the Design of Anti-Collusive Measursspranote 39, 381-398 & 407.

4 See, amongst others, Haberbusimiting the Government’s Exposure to Bid Riggimié8nessupra
note 43, 114-120.

4> An interesting summary of proposals for the refafiprocurement regulations to reduce the likelthoo
of collusion can be found in OECByBLIC PROCUREMENT. THE ROLE OF COMPETITION AUTHORITIES IN
PROMOTING COMPETITION, supranote 36, 8-9 & 17-42. See also idNHANCING INTEGRITY IN PUBLIC
PROCUREMENT A CHECKLIST (2008).

6 See Alexander WintersteitNailing the Jellyfish: Social Security and CompetitLaw, 6 E.C.L.R.
324, 333 (1999), who reports that the doctrine ld tGerman Bundeskartellamt has consistently
considered that joint buying by State bodies ctutst anillegal buyers’ carteland are, consequently,
prohibited by competition law. A different issuetimat of collusion between buyers and bidders, whic
has strong corruption components and will not tedyesed in detail. On that issue, see Allan T. lhgra,

A Test for Collusion between a Bidder and an Aneg@ in Sealed-Bid Auctiond B.E.J.ECON. ANAL.

& PoL’Yy. 10 (2005).

47" See Martin Dufwenberg & Uri Gneezipnformation Disclosure in Auctions: An Experimed8 J.
EcoON. BEHAV. & ORG. 431, 442 (2002). Along the same lines, see RkMsaac & James M. Walker,
Information and Conspiracy in Sealed-Bid Auctiofs).ECON. BEHAV. & ORG. 139, 140-141 & 146-
149 (1985); and Axel Ockenfels & Reinhard Seltempulse Balance Equilibrium and Feedback in First
Price Auctions51 GAMES & ECON. BEHAV. 155 (2005). The signalling effect of price or cestimates
has been reported also by legal scholars; sge SRROWSMITH et al REGULATING PUBLIC
PROCUREMENT NATIONAL AND INTERNATIONAL PERSPECTIVESA40 (2000).
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between public purchasers (which, in the privatetge would be tantamount to a
buying cartel). This potentially negative effeatrigded from a limitation of the (already
scarce) competition amongst public buyers that ccdag expected to take place in
publicly-dominated markets, has been largely omhiite the analysis of competition

dynamics in public procurement markets. The samasoming applies when

independent buyers are forced to use common teahsgpecifications, or when any
other price or non-price aspect of their deman(dmsluly) harmonised by regulations or
administrative practices in the public procurembeld. Therefore, in view of these

economic insights, it is submitted that the transpay generally associated to public
procurement procedures should be minimised to thgimum possible extent when
designing the procurement system.

2.3. Other Competition-Distorting Effects

Additional competition distorting effects can derifrom tendering procedures which
generate significant flows of information betwebe tandidates and the public buyer,
and amongst candidates. In cases where the proenteprocess facilitates the
exchange of information that would otherwise rem@onfidential to the parties, there
seems to be scope for further restrictions of cdite, both generated by the public
buyer or as a result of coordination or collusiomoagst candidates. That seems to be
the case of particularly complex tender procedusesl, most noteworthy, of
competitive dialogué® This new procedure was introduced by Directive4208/E Cof

31 March 2004 on the coordination of procedures tfe award of public works
contracts, public supply contracts and public sergontracté? Its basic aim is to allow
for a close cooperation between undertakings atdigpagencies in the definition of
particularly complex projects.

The scope and purpose of the new competitive diggiyocedure makes it particularly
prone to the generation of competitive distortioGsven that contracting authorities
which carry out particularly complex projects mighsort to this procedure when they
find it objectively impossible to define the meaas satisfying their needs or of
assessing what the market can offer in the way ewhrtical solutions and/or
financial/legal solutions, their need to rely sgghnon tenderers’ proposals akdow-
how and to try to find a common solution—or, at leastcore’ common definition of
the project that operates as the basis for (pramnpetition within the tender

48 For a description of the new competitive dialoguecpdure, see Anne Rubach-Lars€ompetitive
Dialogueg in NEw EU PuBLIC PROCUREMENTDIRECTIVES 67 (Ruth Nielsen & Steen Treumer e@805);
and Steen TreumeCompetitive Dialoguel3 RB. PROC. L. REv. 178 (2004). See also Christopher
Bovis, Public Procurement in the European Union: Lessaomfthe Past and Insights to the Futufe
CoLum. J. EUR. L. 53, 86-88 (2005-2006); and id., BuBLIC PROCUREMENT CASE LAW AND
REGULATION 171-173 (2006).

4910J L 134, 30.4.2004, 114-240].

16



procedure—sets the stage for important distortioinsompetition to take place and,
most noteworthy, fotechnical levelling® and furthemprice signalling®*

EC public procurement Directives have establistextht mechanisms to try to prevent
these undesired effects, such as the provisionthigasolutions proposed by a bidder
cannot be disclosed to other tenderers or to thadies without its previous consent
[art. 29(3)in fine Directive 2004/18]. However, the practical imptioas of such a
Chinese wall or ban on cherry-pickingremain largely controversf&l and the
development of the competitive dialogue itself @rtigularly prone toleakage of
information specially because the dialogue that is to takeepln the stage before the
invitation to tender is designed to cowr aspects of the contragart. 29(3) Directive
2004/18],including price®® Even more, in this setting, tenderers could fincehtives
to agree to such disclosure of proposals and athefidential information for collusive
(or strategic) purposes—and the fact that the actitrg authority mediates among
them should not insulate the practice from standamdpetition law scrutiny.

Therefore, public procurement regulations—partidulavhen they opt for apparently
flexible solutions that generate increased scope efxcchanges of information or
technical levelling (such as the new competitivalajue procedure)—can raise
additional direct and indirect competition distorts, which should be taken into
account and minimised in order to construct a ncorapetition-oriented system.

* * *

Taken together, the effects that public procurenmmeles and practice can generate in
the market seem to constitute a significant sowfcpotential distortions of markets

dynamics—and, in short, show that the public buyamn generate the effects which

competition rules seek to preveihis preliminary conclusion will be the basicigig

* On this distortion potentially derived from proearent procedures where significant discussion and
exchanges of information is involved, see Steven R&ldman, Traversing the Tightrope between
Meaningful Discussions and Improper Practices ingblated Federal Acquisitions: Technical
Transfusion, Technical Levelling, and Auction Teghas 17 Rus. CONT. L. J. 211 (1987-1988).

L A risk already pointed out in th&reen Paper of the Commission—Public Procurementhin
European Union: “Exploring the Way Forward’'COM(96) 583, where express mention was madeeto th
fact that contracting authorities riska@questing or accepting information thajould have the effect of
restricting competition Similarly, Treumer,Competitive Dialoguesupranote 48, 186. See alsEFR

A. TREPTE REGULATING PROCUREMENT UNDERSTANDING THE ENDS AND MEANS OF PUBLIC
PROCUREMENT REGULATION 279 (2004). However, this risk has nonetheless haalerestimated or
simply overseen by some commentatetg; Rubach-LarserCompetitive Dialogugesupranote 48, 76.

*2 Since, for instance, a confidentiality waiver abbk imposed as a condition to participate in emeler;
see TreumerCompetitive Dialoguesupranote 48, 182Zwho raises the question of whether this solution
is acceptable)Contra, Rubach-LarsenCompetitive Dialoguesupra note 48, 76—77 (who rejects such
alternative as the imposition of an impermissitdkestion criteria). Concern has been expressed teet
impossibility of the buyer to come up with a conddnsolution constructed upon different parts of
several bidders’ proposals (as a potential instaficenecessary rigidity of the procurement progesese
Peter A. TrepteTransparency Requirementa NEw EU PUBLIC PROCUREMENTDIRECTIVES 49, 61-62
(Ruth Nielsen & Steen Treumer edX05).

*3 See Rubach-LarseGompetitive Dialoguesupra note 48, 75; and TreumeGompetitive Dialogue
supranote 48, 185.
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upon which a more economic approach for the treatnod public procurement
activities under EC competition rules will be depdd (nfra 85).

3. TREATMENT OF PuUBLIC PROCUREMENT UNDER CURRENT EC COMPETITION LAW

Given the potential negative effects of public pm@ment on competitive market
dynamics gupra82) and that the main goal of competition lawoigtevent distortions

of competition in the market as a means to proreot@momic efficiency and maximize
social welfare’ it would seem reasonable to expect competitiomsrub provide

instruments against distortions or restrictions egated by the public buyer. This
section will briefly explore to what extent thatlee situation.

A priori, not all competition rules seem to be equally yédiced to tackle publicly-
created restrictions of competitiohFrom a theoretical basis, it would seem logical fo
competition rules directly aimed at the public sedb offer well-adapted mechanisms
to prevent competitive distortions in the publiogurement setting. In this regard, the
first approach in this section will be to examineather the EC competition rules aimed
specifically at member Stateise( the competition rules applicable to the grant @&t
aid; arts. 87 to 89 ECT) (83.1) and/or the rulemeal to undertakings with which the
States maintain a close link through the grantpefcgl or exclusive rights (art. 86
ECT) (83.2), provide such tools to rein in anti-gmtitive purchasing behaviour. In
view of the limitations of those rules to tacklebfialy-generated restrictions of
competition, the inquiry will then focus on th@ect application of ‘core’ competition
law prohibitions (art. 81 and 82 ECT) to the pulldicyer (83.3)—which will prove an
even more limited legal instrument for these puegsosFinally, the possibility for
indirect application of competition rules to the public buyunder the State action
doctrinég [art. 3, 10(2) and 81 and 82 ECT jointly] will mensidered (83.4).

3.1. Public Procurement under Art. 87 ECT: Publicatitracts as Undue Economic
Advantage?

Article 87(1) ECT proscribes as incompatible witle tommon market any aid granted
by a Member State or through State resources irffanywhatsoever which distorts or
threatens to distort competition by favouring certandertakings or the production of
certain goods, in so far as it affects trade betmwreember States. The exception to this

> A discussion on the objectives of competition lexceeds the possibilities of this paper. For recent
references detailing the approach hereby adopted, BsHor & WALKER, ECONomICS OF EC
COMPETITION LAwW, supra note 7, 23-27; MssiIMO MOTTA, COMPETITION POLICY: THEORY AND
PRACTICE 30 (2004); MCHAEL D. WHINSTON, LECTURES ONANTITRUST ECONOMICS 6—7 (2006); Joseph
Farrell & Michael L. Katz,The Economics of Welfare Standards in Antit(lustiv. California, Berkley,
CPC Paper 06-061, 2006yailable athttp://works.bepress.com/joseph_farrell/Ben Heyer,Welfare
Standards and Merger Analysis: Why Not the Be&Zomp. PoL'Y. INT'L. 54 (2006); Dennis W.
Carlton, Does Antitrust Need to be Modernize@1 J.ECON. PERSR 155, 156-158 (2007); and Paolo
Buccirossi,Introduction in HANDBOOK OF ANTITRUST ECONOMICSXiii (id. ed., 2008).

°> Some of them, such as merger control rules, atenmtically left outside of the analysis herein
conducted, since their inability to tackle thosestnietions and distortions of competition are
straightforward—and, consequently, deserve no éurtlonsideration.
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general prohibition of State aid is contained inagaaphs 87(2) and 87(3) ECT—which
respectively establish automatic exemptions toagertypes of State aid and possible
justifications to State aid—subject to the authetre procedure before the
Commission set up by article 88 ECT and its impleting regulations. It follows that,
in order to qualify as State aid and be subjectht general prohibition and to the
authorisation procedure, four cumulative conditibase to be met: i) the measure has
to be granted out of State resources, ii) it hagdofer an economic advantage to
undertakings, iii) the advantage has to be selecind distort or threaten to distort
competition, and iv) the measure has to affecai@ommunity trade®

The possibility of treating the award of public t@cts as State aid has been intensely
debated, as most of the conditions laid down irclar87(1) ECT for the prohibition of
anti-competitive aid are easily met by certain pulprocurement activities. Public
contracts are generally financed, either completelpartially, out of State resourc®s,
and most public contracts are directly or indingetitributable to public bodies included
in the broad definition of ‘State’ for the purpasiarticle 87(1) ECT? Also, the award

of public contracts is necessarily selecfiVas it only favours a given tenderer or
grouping of tenderers at a time, and might generamepetitive distortions (as analysed
in detail supra82). Moreover, given the value of certain publimiacts—particularly
those covered by EC public procurement Directiaaseffect on intra-Community trade
will also be usually appreciabté. Consequently, in general terms, the most
controversial condition will be to determine wheatliee award of a public contract

* For a recent summary of the case-law (with numereterences), see Jdgmt. CFI of 26 June 2008, in
case T-442/03 SIC v CommissiofECR 2008, 1I-1161]. See als;BL CRAIG & GRAINNE DE BURCA,

EU LAw 1090-1092(4th edtn. 2007); BIKA SzYSzZCZAK, THE REGULATION OF THE STATE IN
COMPETITIVE MARKETS IN THEEU 179-184 (2007); Richard Plender Qi&finition of Aid in THE LAW

OF STATE AID IN THE EUROPEANUNION 3-39 (Andrea Biondét al eds., 2004). Also #IGH HANCHER et

al, ECSTATE AIDS 30-101(3rd edtn. 2006); Jens-Daniel Braun & Jirgen Kid)l#rticle 87 EC and the
Community Courts: From Revolution to Evolutid® CMLREV. 465 (2008). See also José L. Buendia &
Ben SmuldersThe Limited Role of the ‘Refined Economic AppraathEC STATE AID LAW. LIBER
AMICORUM FRANCISCO SANTAOLALLA GADEA 1,11-14 (Gil Carlos Rodriguez Iglesiasal eds., 2008);
and WOLF SAUTER & HARM SCHEPEL, STATE AND MARKET IN EUROPEANUNION LAW 193-210 (2009).

" SUE ARROWSMITH, THE LAW OF PUBLIC AND UTILITIES PROCUREMENT219-232 (2nd edtn. 2005).

%8 |n fact, the proportion of public finance is onietioe reasons to extend the applicability of ECligub
procurement rules to private agents, at least latiom with certain types of works and services
contracts—where the subsidisation of more than B0%e contract value triggers compliance with the
EC rules on public procurement; see article 8 afeftive 2004/18. SeeEPER A. TREPTE PUBLIC
PROCUREMENT IN THEEU: A PRACTITIONER' S GUIDE 221-222 (2nd edtn. 2007).

%9 However, the situation might be different in ca$epublic undertakings autonomously managed; see
Jdgmt. ECJ of 16 May 2002, in case C-482/%tardust Maring2002, 1-4397] 11 52t seq;, and Jens
Hillger, The Award of a Public Contract as State Aid wittie Meaning of Article 87(1) EQ2 Pus.
ProC. L. REV. 109,121-1252003).

% Contra, Martin Dischendorfer & Martin StempowsKihe Interplay between the E.C. Rules on Public
Procurement and State Aidl RuB. PROC. L. REV. NA47,NA51 (2002). More generally, see Barttomiej
Kurcz & Dimitri Vallindas,Can General Measures Be ... Selective? Some Thouglite Interpretation

of a State Aid Definitiord5 CMLREv. 159 (2008).

®1 See DNY PROSSER THE LIMITS OF COMPETITION LAW 130 (2005); and Richard Burnlelterstate
Trade Revisited—The Jurisdictional Criterion fottidles 81 and 82 EC®3 E.C.L.R. 217 (2002).
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confers aneconomic advantagehich the public contractor would not receive unde
normal market condition®. In other words, it is to be analysed whether the
procurement activities of the State result in ndrrmo@ammercial transactionste.
whether the same decision would have been made folsiaterested buyer’ or a
‘market economy buyef®

In this sense, it is noteworthy that, based oncse-law of the Community judicature,
the practice of the European Commission has estauli a presumption that no State
aid incompatible with the EC Treaty exists where #élhward of the contract: i) is a pure
procurement transactioand ii) the procurement procedure is compliant with &@
public procurement Directives and suitable for aeimg best value for money—
inasmuch as no economic advantage which would goraenormal market conditions
will usually arise under these circumstan¥esdence, according to the Commission’s

%2 This issue has given rise to a substantial boditeriture; see José Maria Fernandez Martin & @liv
StehmannProduct Market Integration versus Regional Cohesiorthe Community1l5 BIR. L. Rev.
216, 239-243 (1990); Sue Arrowsmifiblic Procurement as an Instrument of Policy dmel tmpact of
Market Liberalisation 111 L.Q.Rev. 235, 256-268 (1995)ndreas Bartoscihe Relationship between
Public Procurement and State Aid Surveillance — Thaghest Standard Applies39 CML Rev. 551,
570-574 (2002); Pablo Asbo Baistrocaian the Award of a Public Contract be Deemed toditute
State Aid? 24 E.C.L.R. 510, 514-516 (2003); Hillgarhe Award of a Public Contract as State ,Aid
supranote 59110-115R. Kovar,Les Achats Publics et I'Interdiction des Aides d-8 CONTRATS ET
MARCHESPUBLICS 8 (2004); Alik Doern;The Interaction between EC Rules on Public Procernand
State Aid 13 RuB. PrRoC. L. REv. 97,121-128 (2004)Baudonin Heuninckxefence Procurement: The
Most Effective Way to Grant lllegal State Aid anet @way With It ... Or Is 11246 CMLREv. 191, 198-
200 & 202-209 (2009 hristopher BovisFinancing Services of General Interest, Public Rn@ment
and State Aid: The Delineation between Market Femed Protection10 GLUM. J.EUR. L. 419, 430-
440 (2003-2004); idFinancing Services of General Interest in the EWdwHdo Public Procurement and
State Aids Interact to Demarcate between MarketcEsrand Protection?11 EUR. L. J. 79, 94-106
(2005); id., ECPuBLIC PROCUREMENT. CASE LAW AND REGULATION 33—-42& 341-358(2006); TREPTE
REGULATING PROCUREMENT, supranote 51, 159-166; and id.uBLIC PROCUREMENT IN THEEU, supra
note 58, 54—63.

%3 Jdgmt. CFI of 28 January 1999, in case T-14/@\-v CommissiofECR 1999, 11-139] 1 71-76. See
also HANCHER et al EC STATE AIDS, supra note 56,84; Bartosch,Relationship between Public
Procurement and State Aidupranote 62, 574-576; Doermteraction between EC Rules on Public
Procurement and State Aidupranote 62, 111-116and SYSzCzAK, REGULATION OF THE STATE IN
COMPETITIVE MARKETS, supranote 56, 191.

% As regards the Commission’s practice, see Assassofiche Commission of 30 May 2007, in case N
46/2007 —Welsh Public Sector Network Schen@2007) 2212 final, § 18. See also Nora Tosics &
Norbert GaalPublic Procurement and State Aid Control—The Issfugconomic Advantag@007(3) EC
COMPETITION PoLiIcY NEWSLETTER 15, 19 (2008); in similar terms, Hillgemhe Award of a Public
Contract as State Ajdsupra note 59, 115-121; Baistrocci@an the Award of a Public Contract be
Deemed to Constitute State AidRipranote 62, 517; Dischendorfer & Stempowdkiterplay between
the E.C. Rules on Public Procurement and State sdigranote 60, NA50; Boviskinancing Services of
General Interestsupranote 62, 443; and Christophe Giolitey Procédure de Contrdle des Aides d’Etat
Peut-Elle Etre Utilisée pour Controller la Bonne plication d’Autres Dispositions de Droit
Communautairein EC STATE AID LAW. LIBER AMICORUM FRANCISCOSANTAOLALLA GADEA 145,159—
160(Gil Carlos Rodriguez Iglesias al eds., 2008).

This approach is consistent with tidtmark case-law on compensation for the conduct of
services of general economic interest, which atteb a key role to the tendering of the contradh@n
determination of the adequacy of the compensatiatié services provider; see Jdgmt. ECJ of 24 July
2003, in case C-280/00Altmark [ECR 2003, 1-7747] 11 93 & 95; Ulrich Schnellénconditional and
Non-Discriminatory Bidding Procedures in EC Statiel Surveillance over Public Serviged ESAL
195 (2002); BAN-YVES CHEROT, DROIT PUBLIC ECONOMIQUE 196-202 (2nd edtn. 2007); Peter
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practice, compliance with the EC public procurem@irectives in the tendering of a
contract that would otherwise raiggma facieconcerns about its compatibility with the
State aid rules establishes a rebuttable presumpficcompliance with the State aid
regime (ectius of the inexistence of illegal State afd)To rebut such presumption, it
would be necessary to determine that, despite pasomplied with procurement rules,
the public contractor actually received an economdicantage because the terms of the
contract did not reflect normal market conditihsAs was properly stressed by
Advocate General Jacobsbilateral arrangements or more complex transactions
involving mutual rights and obligations are to bealysed as a whole. Where for
example the State purchases goods or services droomdertaking, there will be aid
only if and to the extent that the price paid exisetne market price’’

It follows that, absent a clear disproportion betwehe obligations imposed on the
public contractor and the consideration paid by phélic buyer (which needs to be
assessed in light of such complex criteria as thksrassumed by the contractor,
technical difficulty, delay for implementation, peling market conditions, etc,

State aid rules impose a very limited constraintlo& development of anti-competitive
public procurementi.e. determining whether an award was properly maderdowy

to the public procurement rules will generally bee tacid test to decide whether
potential State aid has been granted, which reguléscircular test to establish in the
first place whether the award of the public corttcamstitutes State aid in and by itself.

Therefore, the restriction of the scope of ECT suwe State aid to cases where public
contractors obtain an undue economic advantagefisantly restricts its ability to

Dethlefsen,Public Services in the EU—Between State Aid andi®&bocurement 16 RB. PrROC. L.
Rev. NA53, NA57 (2007); 3vSzCzAK, REGULATION OF THE STATE IN COMPETITIVE MARKETS, supra
note 56, 193-194; RROWSMITH, LAW OF PUBLIC AND UTILITIES PROCUREMENT, supranote 57, 224; and
José L. Buendidinding the Right Balance: State Aid and Servide&eneral Economic Interesh EC
STATE AID LAW. LIBER AMICORUM FRANCISCO SANTAOLALLA GADEA 191, 210-214 (Gil Carlos
Rodriguez Iglesiast al eds., 2008). However, the absence of a tendetiogedure does not preclude
finding that State aid and other competition ridese not been violated; see Jdgmt. CFI of 15 J00&,2
in case T-17/02 ©lsen v CommissiofECR 2005, 11-2031] 11 237-239, confirmed by theJBlrough
Order of 4 October 2007, in case C-320/05@®sen v Commission and SpgieCR 2007, 1-131].

% Such approach is consistent with the understantiiagthese rules hold a common control deviiee,

that competition for a public contract is an indiica of fair and equal market access in accordavitie

the procurement rules and, likewise, as regarde @td, of a fair balance of the obligations imgbaad

the economic advantages granted to the public achatr; see DethlefseBetween State Aid and Public
Procurement supra note 64, NA 54. However, as has been rightly st@ssnerely formalistic
compliance with public procurement rules is notugioto guarantee the absence of economic advantage
and it would be necessary to carry out a more anlise analysis; see Buendf@inding the Right
Balance supranote 64, 211.

% As regards the importance of the analysicofsideratiohin public contracts to exclude the existence
of a gratuitous advantage to the government cawtrasee Jan A. WinteRe(de)fining the Notion of
State Aid in Article 87(1) of the EC Treatfi CMLREV. 475, 487-501 (2004).

7 See Op. AG Jacobs 8D April 2002, in case C-126/01GEMO, | 122; and Op. AG Fennelly a6
November 1998, in case C-251/9France v Commissiqr{ 19.

% In similar terms, Doerninteraction between EC Rules on Public Procurensemt State Aidsupra
note 62, 117; and RROWSMITH, LAW OF PUBLIC AND UTILITIES PROCUREMENT, supranote 57, 224-227.
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serve as an effective instrument to tackle publggperated restrictions of
competition—since, in most cases, distortions amgetition can arise without the
public contractor receiving such undue economicaathge—unless the conduct of
competition-distorting public procurement is coms&bl to generate a situation that
excludes ‘normal market conditions’ and, as a teshé award of the public contract
under those circumstances is to be considered dmeuaconomic advantage (which, in
our view, is a highly unforeseeable developmerE©fState aid law).

3.2. Public Procurement under Art. 86 ECT: Publicd@tracts as Special or Exclusive
Rights?

a) The General Rule of Art. 86(1) ECT

Similarly to what happens with the State aid regime the sphere of public
procurement, it is noteworthy to stress that tharavwof a public contract will seldom
meet the conditions for the application of artié{1) ECT®® as it will only under very
specific circumstances be considered the granting ‘special or exclusive right’ for
the purposes of that provisiéh.According to the case-law of the ECJ, special or
exclusive rights within the meaning of article 868CT are rights i) granted by the
authorities of a member State, ii) to one undengkor to a limited number of
undertakings, iii) which substantially affect thieilay of other undertakings to exercise
the economic activity in question in the same gaphical area under substantially
equivalent condition§:

% Article 86(1) ECT covers both the cases of publidertakings and of undertakings to which Member
States grant special or exclusive rights. The amgiy this paper will be restricted to the secgnulip of
cases, since the analysis of how competition rapply to the procurement activities of public
undertakings will be conducted in further detdaiéfa(sedanfra 83.3, dealing with the direct application of
‘core’ competition prohibitions to undertakings). rhight be worthy to clarify that, given that publi
undertakings are fully subject to the competitioles of the ECT—unless they are covered by piudblic
mission exceptidnregulated in article 86(2) ECT—their procuremexttivities will be substantially
covered by the ‘core’ competition rules containedaiticles 81 and 82 ECT and, consequently, for the
analytical purposes of this paper, do not seementrapecific treatment. In general, on the releeaof
article 86 ECT in the context of public procuremesge ARROWSMITH, LAW OF PUBLIC AND UTILITIES
PROCUREMENT, supranote 57, 232—-239.

0 On the concept of exclusive or special rightssglL. BUENDIA, EXCLUSIVE RIGHTS AND STATE
MONOPOLIES UNDEREC LAw 3-71 (1999)id. Derechos Especiales y Exclusivos, Servicios Piblico
Servicios de Interés Economico Genetial 2 TRATADO DE DERECHO DE LA COMPETENCIA UNION
EUROPEA Y ESPANA 1055-1154 (J. M. Beneyto & J. Maillo eds., 200&)d id.,Article 86—Exclusive
Rights and Other Anti-Competitive State Meastre$He EC LAw OF COMPETITION 593 (Jonathan Faull
& Ali Nikpay eds., 2nd edtn. 2007).

" See Op. AG Jacobs @7 May 2001, in case C-475/99Ambulanz Glécknefi] 88 & 89 and Jdgmt.
ECJ of 25 October 2001, in case C-475/98mbulanz GlécknefECR 2001, 1-8089]  24. There is
sunstantial discussion on whether the same defmitf exclusive or special rights applies under
Directive 2004/17/EC, regulating procurement in tercluded sectors’ (energy, water, transport and
post). However, such discussion cannot be detaided, due to space limitations. Suffice it to paint
that, in our view, there is no good reason to adogeparate definition in the excluded sectorsthn
see Martin André DittmerThe New Utilities Directivein NEw EU PUBLIC PROCUREMENTDIRECTIVES

29, 33 (Ruth Nielsen & Steen Treumer e@df(5); Ulla B. Neergaard,he Concept of Concession in EU
Public Procurement Law versus EU Competition Lawd aNational Law in New EU PuBLIC
PROCUREMENT DIRECTIVES 149, 173-174 (Ruth Nielsen & Steen Treumer e®8(05); and Totis
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Public contracts (for works, services, supplies,)ewill difficultly meet the third of
these conditions, as tenderers that do not recaiymrticular public contract will
generally be able to continue competing with theegoment contractor(s) for private
and public business in the same geographical ardauader substantially equivalent
conditions. Then, article 86(1) ECT will have awdémited role in the assessment of
the conduct of the public buyer, unless very paldic and infrequent circumstances
concur—under which the award of the public conti@mstitutes the only option for
companies active in a given sector to remain innass or, otherwise, the award of the
contract significantly restricts the ability of thest of the firms to compete with the
public contractof? This will not be the case in most common publiocorement
circumstances and, consequently, the suitabiligro€le 86(1) ECT to discipline public
procurement activities will remain substantialtyarginal The only relatively clear
exception to this general premise can be fountiércase of the award obncession$®

as their inherent exclusivity and quasi-monopdi$tiatures will negatively impact (if
not completely exclude) the ability of other tereter to compete with the
concessionaire in the same geographical area wuthstantially equivalent conditions
during the lifespan of the concession contract; #mas, result in a ‘special or exclusive
right’ for the purposes of article 86(1) ECT.

However, even under the very specific circumstanceshich the award of a public
contract triggers its application (given that, by restrictive effects on competition,
must be considered a ‘special or exclusive rightinged to the public contractor),
article 86(1) ECT will still have a very limited I in disciplining anti-competitive
public procurement, particulariguring the public procurement phase or the previous
decisions regarding itslesign According to article 86(1) ECT, the State thast ha
concluded the public contract that results in acisppeor exclusive right will have to
refrain from enacting or maintaining in force angamsure that runs contrary to the rules

Kotsonis, The Definition of Special or Exclusive Rights ire thitilities Directive: Leased Lines or
Crossed Wiresl6 Ru. PrRoOC. L. REV. 68, 70 (2007).

2 An even more stringent approach towards the amidic of article 86(1) ECT in the public
procurement setting would be to absolutely exclissl@pplicability to the award of public contracts)

the basis that it is not a discretionary activifytlte State; see IBHARD WHISH, COMPETITION LAW 223
(5th edtn. 2003). However, such approach seemaise significant doubts as to the consideration of
contract award as a non-discretionary activityhaf public buyer, particularly because the publigdsu
retains almost absolute discretion in the desigthefcontract and the restrictions to participaiiothe
tender; generally, see Buendierechos Especiales y Exclusiyeapranote 70, 1066. Consequently, a
more cautious approach is hereby adopted.

3 The termconcessioris hereby used broadly, to identify the award iualic contract that guarantees
the exclusivity of a given activity (of services atherwise) to the public contractor. On the comnadp
concession and its different treatment in EC andnber States’ law; Neergaardhe Concept of
Concessiopsupranote 71, 163-174.

™ Although in very succinct and slightly obscurener see Jdgmt. ECJ of 13 October 2005, in case C-
458/03 —Parking Brixen[ECR 2005, 1-8585] T 51.
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contained in the ECT and, particularly, competitrales—.e. the State will not be able
to exempt the public contractor from complying withmpetition law mandat€s.

Consequently, article 86(1) ECT will usually beggered by the award of the public
contract itself and will mostly discipline the befaur of the Statgro futuro—trying to
avoid subsequent distortions of the competitiveiremment in which the execution of
the public contract will take place. Hence, it deardly be operative to discipline the
procurement activities of the public buyer, at taaghe early (and most crucial) stages
of the process of award of special or exclusivatag-insofar as article 86(1) ECT is an
improper legal basis to impose specific and pasibbligations on member States as
regards the award of these rights.

Therefore, it is submitted that, in view of its treted applicability to the award of
public contracts that do not generate significartlesionary effects on market
competition (such as, under strict circumstancles, award ofconcessions and its
forward-looking nature, the practical relevanceadicle 86(1) ECT as a tool to avoid
publicly-generated distortions in the public prauaent setting is very limited.

b) The ‘Public Mission Exception’ of Art. 86(2) ECT

As an exception to the general rule of article 3&CT, in case the public contractor is
entrusted with the operation of ‘services of gehezaonomic interest® (and
particularly if it is the holder of a services cession), articles 16 and 86(2) ECT will
empower the State to relax the regulation of itdvéies and to allow for certain
competition-restricting behaviour.€. to enact regulation that departs from general EC
law and, notably, from the competition rules of E€T), as long as it is necessary for

S Generally, on the scope and implications of at®6(1) ECT, see D5. GOYDER, EC COMPETITION
LAw 482-485 (4th edtn. 2003); Richard Wainwright & AédBouquetState Intervention and Action in
EC Competition Law2003 ORDHAM CORP. L. INST. 539, 562-568 (Barry Hawk ed., 2004)H\&H,
COMPETITION LAW, supranote 72, 220-242; MENTINE KORAH, AN INTRODUCTORY GUIDE TO EC
COMPETITION LAW AND PRACTICE 225-231(9th edtn. 2007); BrERROTH & VIVIEN ROSEeds. BELLAMY

& CHILD EUROPEAN COMMUNITY LAW OF COMPETITION 1038-1047(6th edtn. 2008)CHEROT, DROIT
PuBLIC ECONOMIQUE, supranote 64, 147-165; @G & DE BURCA, EU LAw, supranote 56, 1073-1079;
BUENDIA, EXCLUSIVE RIGHTS, supranote 70, 129-256; and Jer6nimo Maillsrticle 86—Services of
General Interest and Competition Laim COMPETITION LAW. A CRITICAL ASSESSMENT591, 596-603
(Giuliano Amato & Claus-Dieter Ehlermann eds., 20(®ee also buis DuUBOIS & CLAUDE BLUMANN,
DROIT MATERIEL DE L'UNION EUROPEENNES44-550(4th edtn. 2006); andABTER & SCHEPEL, STATE
AND MARKET IN EUROPEANUNION LAW, supranote 56, 142-163. For a review of the main case-¢ae
ARIEL EZRACHI, EC COMPETITION LAW. ANALYTICAL GUIDE TO THELEADING CASES259-2692008).

® On the concept of services of general economirést,se€Communication from the Commission to
the European Parliament, the Council, the EuropBaonomic and Social Committee and the Committee
of the Regions—Services of General Interest, Imetudocial Services of General Interest: A New
European CommitmentCOM(2007) 725 final. Also Erika SzyszczaRublic Service Provision in
Competitive Markets20 YEL 35 (2001); id., RGULATION OF THE STATE IN COMPETITIVE MARKETS,
supranote 56, 211-253; and Ulla B. Neerga&dyvices of General (Economic) Interest: What Aams
Values Count?in INTEGRATING WELFARE FUNCTIONS INTOEU LAW—FROM ROME TO LISBON 191, 211

et seq(id. et aleds., 2009).
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the performance, in law or in fact, of the partamukasks assigned to the public
contractor.’

Along these lines, in cases where the narrow cmmditthat trigger the application of
article 86(1) ECT are met by the award of a pubbatract, article 86(2) ECT could
arguably be used as the legal basis to disapplfE@eules on public procurement by
using the argument that compliance with their pdoces or basic principles would
jeopardize the task of carrying on services of ganimterest by the awardee of the
contract. Then, article 86(2) ECT would exclude épplication of public procurement
rules and could justify the conduct of competitaistorting public procurement by the
member States in the granting of contracts as®utiat the deployment of services of
general economic interest—which runs contrary &approach hereby adopted.

In this respect, and interestingly, the case-lawhef Community judicature has set the
conditions required to avoid the use of the ‘puldiitssion exception’ in article 86(2)
ECT to subvert the basic principles that inspire BC public procurement rules in
relation to the activities that member States ceohdu preparation for the granting of
the special or exclusive rights. The basis for sachnterpretation is straightforward.
The proper performance of the tasks entrustedeaptiblic contractor generally does
not require a departure from the basic principleshe ECT and public procurement
rules in theaward of special or exclusive rights by the member Stat8ince
compliance with public procurement rules and ppfes concerns the contracting
authority (not the public contractor) and must tpkacebeforethe undertaking starts
rendering the services of general interest, it dogsaffect in any material way the
ability of the public contractor or concessiondineeffectively discharge an obligation
that (as of the time of conducting the procurenpeatess) still does not exiStHence,

"7 0On the scope of the so-called ‘public mission etio®’, see BIENDIA, EXCLUSIVE RIGHTS, supranote
70, 271-360; GYDER, EC COMPETITION LAW, supranote 75, 485-487; 8RAH, EC COMPETITION LAW,
supranote 75, 231-232; WISH, COMPETITION LAW, supranote 72, 233-239; BLAMY & CHILD EC
LAw oF COMPETITION, supranote 75, 1061-1069;R3aIG & DE BURCA, EU LAW, supranote 56, 1079—
1081; Wainwright & BouquetState Intervention and Action in EC Competition |.ampranote 75, 569—
572; GHRISTOPHECABANES & BENOIT NEVEU, DROIT DE LA CONCURRENCE DANS LESCONTRATS PUBLICS
96-98 (2008); 8rszCzAK, REGULATION OF THE STATE IN COMPETITIVE MARKETS, supranote 56, 119—
121; Maillo, Services of General Interest and Competition Laupra note 75, 604-612; HOSSER
LiMITS OF COMPETITION LAW, supranote 61, 132-141; See also#dIS & BLUMANN, DROIT MATERIEL
DE L'UE, supranote 75, 550-561;A9TER & SCHEPEL, STATE AND MARKET IN EUROPEANUNION LAW,
supranote 56, 164-192; and Liyang Houncovering the Veil of Article 86(2) ECCRI-KULeuven-
IBBT Working Paper, 2007)available at http://ssrn.com/abstract=102540%ee also Leonor Moral
Soriano,How Proportionate Should Anti-Competitive Stateeinéntion Be?28 EUR. L. Rev. 112, 122
(2003); contra see Julio BaqueroBeyond Competition: Services of General Interedd &uropean
Community Lawin EU LAW AND THE WELFARE STATE: IN SEARCH OF SOLIDARITY 169, 209 & 212
(Grainne De Burca ed., 2005). Finally, Mario MargjMendesState Intervention / State Action — A US
and EC Perspective froassis de Dijoto Altmark Transand Beyond2003 FORDHAM CORP. L. INST.
495, 495-501 (Barry Hawk ed., 2004).

8 This reasoning would not apply automatically te firocurement practices conducted later on by the
undertaking entrusted with the operation of ‘segsiof general economic interest’ (be it a private
contractor or a public undertaking, seegranote 69). However, in those cases, the possdslid apply
the exemption of article 86(2) ECT to exclude tppleability of EC public procurement Directivesear
restricted (and partially excluded) by the rulestiogir subjective scope of application—see artRlef
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the award of the special or exclusive right to jevservices of general economic
interest in breach of public procurement rules Wwakdly ever fulfil the conditions of

article 86(2) ECT. Consequently, a complete exolusf competition in the award of
special or exclusive rights could constitute a bheaf EC law’®

However, where the EC public procurement rules oloapply (.e. under the relevant
thresholds, or in case of contracts not coveredh sas service concessiéPsthis
exclusion of the applicability of article 86(2) EQ@Tthe granting of exclusive or special
rights is basically restricted to a member Stat@sigation to award the contract
through a process that ensures that the princigiesnon-discrimination and
transparency are respected. That, however, doesmply an obligation to hold a
tender®® much less to do so according to the rules andephares set out in the EC
public procurement Directivéd.

Directive 2004/18 and articles 2 to 7 of DirectR@04/17. Also, in the cases not covered by thoksru
the need to conduct procurement activities withgwhjection to competition requirements would still
need to be proven to be required for the performaimclaw or in fact, of the particular tasks assig to
the public contractor—which sets a high burden wfof Therefore, it is submitted that the abilitfy o
article 86(2) ECT to exempt the conduct by undengsk entrusted with the operation of ‘services of
general economic interest’ of procurement actigitimt subject to competition requirements is largel
marginaland, consequently, does not deserve further dralys

" Indeed, applying the public procurement rulesutipg the task of conducting the services of gaher
economic interest up for competition has not bemrsidered an obstruction to the development ofethos
services and cannot be the object of an automatimption under article 86(2) ECT; see Op. AG Stix-
Hackl of 14 September 2006, in case C-532/@3ommission v Irelandf 98-108. Along the same lines,
see Op. AG Mazak df9 February 2009, in case C-480/06emmission v German¥f 56-63Compare
with Héléne M. StergiouThe Increasing Influence of Primary EU Law and EuUbRc Procurement
Law: Must a Concession to Provide Services of Garietonomic Interest be Tendered?THE EU AND
WTO LAW ON SERVICES LIMITS TO THE REALISATION OF GENERAL INTEREST POLICIES WITHIN THE
SERVICESMARKETS? 159, 184 (Johan W. van de Gronden ed., 2009).

8 For a detailed analysis of the case of concessi®es Neergaard;he Concept of Concessjcsupra

note 71, 149-157; and, more specifically, Rlblic Service Concessions and Related Concepts—The
Increased Pressure from Community Law on MembéeStbise of Concession6 RUB. PROC. L. REV.

387 & 394-395 (2007).

8 Indeed the case-law related to the award of specixclusive rights, even if not directly relatedthe
scope and application of article 86 ECT, is relé\marnhis respect. See Jdgmt. ECJ of 7 Decembe®,200
in case C324/98 —Telaustria and Telefonadre$&CR 2000, 1-10745] 1 60—-62; Jdgmt. ECJ of 2¥ Jul
2005, in case C-231/03GonamdgECR 2005, |-7287] 11 17-28; Jdgmt. ECJ of 13 Oet&D05, in case
C-458/03 —Parking Brixen[ECR 2005, 1-8585] 1 52; Jdgmt. ECJ of 6 April 2006 case C-410/04 —
ANAV [ECR 2006, 1-3303] 1 23; and Jdgmt. ECJ of 18 Ddmm®007, in case C-220/06Gorreos
[ECR 2007, 1-12175] 11 70-88. See also Sterghust a Concession to Provide Services of General
Economic Interest be Tendered@pranote 79, 173-184;R®SSER LIMITS OF COMPETITION LAW, supra
note 61, 149-151 & 241-244; and, Buenéfiading the Right Balanceupranote 64, 212-213.

82 As regards the scope of this transparency obtigasee Op. AG Ruiz-Jarabo Colomei8dflovember
2006 in case C-412/04Gommission v Italyff 48—65; and Jdgmt. ECJ of 21 February 2008ase C-
412/04 —Commission v ItalfECR 2008, 1-619] 11 66 & 94. See also Adrian BmpWransparency
Obligations under the EC Treaty in Relation to RalContracts that Fall Outside the Procurement
Directives: A Note on C-231/03, Conamiel RiB. PrRoC. L. REV. NA153, NA156—NA158(2005); id.,
Seeing Through Transparency: The Requirement tertide Public Contracts and Concessions under
the EC Treaty 16 RuB. PrROC. L. REV. 1, 3 (2007); and Steen Treumerhe Discretionary Powers of
Contracting Entities — Towards a Flexible Approanfithe Recent Case Law of the Court of Justidé&?
Pus. PrRoC. L. REV. 71, 82—-84(2006);all of them critical with the case-law of the EQi fts lack of
clarity as regards the extension of the transpgrehtigations.
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c) Overall Assessment of Public Procurement under8® ECT

To sum up, article 86 ECT will only be relevant endiery specific circumstances.
And, even in those instances, its ability to disegthe behaviour of the public buyer
prior to the award of the contract will be limiteml flagrant violations of the principles
that derive from the ECT and secondary legislagod that result in a breach of the
principles of transparency and non-discriminatibBrom a general perspective, hence,
article 86 ECT is a very limited instrument to rein anti-competitive public
procurement practices by member States.

3.3. Public Procurement under Art. 81 and 82 ECTuBlic Buyers as Undertakings?

Whereas the EC ‘core’ competition rules aimed ateutakings are based in open-ended
standards that cover almost every kind of privatéi-@ompetitive behaviour, the
applicability of those same rules to curb publih©idaour that can negatively impact
market dynamics has followed a restrictive appraaut yields more limited results.

a) In General, the Concept of ‘Undertaking’ as ey Element of Analysis

In general terms, EC ‘antitrust’ rules are addrégseundertaking$® and do not apply
directly to member State’s activiti&However, in order to generate a level playing
field between public and private competitors, argl a matter of principle, EC
competition rules aimed at undertakings applgually to private and to public
undertakings that carry on activities of an indastsr commercial natur®,

Indeed, the ECJ has declared that competition rapgdy equally to private and to
public undertaking&® but it has restricted their scope to the casesraviiee public
undertaking develops an economic actiVitgonsequently excluding the application of

8 See Wouter P. J. Wil§he Undertaking as Subject of E.C. Competition laad the Imputation of
Infringements to Natural or Legal Persor&d EUR. L. REv. 99 (2000); and Victoria LouriUndertaking’
as a Jurisdictional Element for the Application BC Competition Rules29 LEG. Iss ECON.
INTEGRATION 143(2002). See also Okeoghene Odutllle Meaning of Undertaking Within Article 81
CYELS 211 (2005); Ali Nikpay & Jonathan Fawrticle 81, in THE ECLAwW OF COMPETITION 181, 188—
195 (id. eds., 2nd edtn. 2007); Akos G. Totbndertaking in 3 THE OXFORD ENCYCLOPAEDIA OF
EUROPEAN COMMUNITY LAW—COMPETITION LAW AND PoLicy 757-767(id. ed., 2008); and ARTER &
SCHEPEL, STATE AND MARKET IN EUROPEANUNION LAW, supranote 56, 75-78.

8 On theirindirect application through the so-called State actiortritee; sednfra §3.4.

% The emergence of the general principle of comipetibn equal terms between public and private
undertakings in EC law has been emphasised; Gdbcledrt,L’Egalité de Concurrence entre Opérateurs
Publics et Privés sur le March&én GOUVERNER ADMINISTRER, JUGER. LIBER AMICORUM JEAN WALINE
207, 210-211 (2002); alsoUBLAIN CLAMOUR, INTERET GENERAL ET CONCURRENCE504-553 (2006).

% This principle has been consistently applied by BECJ and never raised substantial interpretation
difficulties; see Aurelio Pappalardbleasures of the States and Rules of CompetititineoEEC Treaty
1984 FORDHAM CORP. L. INST. 515, 517-519 (Barry Hawk ed., 1985).

8" See, among others, Jdgmt. ECJ of 20 March 1986ase 41/83 +taly v CommissiofECR 1985,
873]; Jdgmt. ECJ of 23 April 1991, in case C-414986fner and ElsefECR 1991, 1-1979]; and Jdgmt.
ECJ of 17 February 1993, in joined cases C-159%@t1Gx160/91 Poucet and PistréECR 1993, |-637];
and Jdgmt. ECJ of 16 March 2004, in joined cas@6401, C-306/01, C-354/01 and C-355/0AGK
Bundesverband and otheiSCR 2004, 1-2493]. The most recent case-law oncthrecept of undertaking
as applied to public bodies can be found in Jdg#t. of 4 March 2003, in case T-319/99ENIN v
CommissiofECR 2003, 11-357], confirmed on appeal by the E€&s Jdgmt. ECJ of 11 July 2006, in
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‘antitrust’ rules in cases of exercise miblic powers According to the relevant case-

law, the distinction between conducting an econcewitvity and the exercise of public

powers cannot be made in general terms, but neetiske into account the particular

circumstances of the ca%\Where, according to such specific circumstandes State

is found to be carrying on economic activities ofiadustrial or commercial nature by

offering goods or services in the mark&the instrumental entity (be it comprised in the
public administration, be it a publicly-held corption, or otherwise) will be considered

an ‘undertaking’ for the purposes of articles 8t 82 ECT.

On the contrary, where the activities of the Shaiply the exercise of public powers—
that is, where the activities in question are catext by their nature, their aims and the
rules to which they are subject with the exercispawers which are typically those of
a public authority® the State unit or entity will not be considered‘@mdertaking’ for
the purposes of EC competition law, and it will bet subject to the ‘antitrust’ rulés.

In this regard, the fact that private entities ¢alslevelop a given activity will be
considered an important indication that it doesingily the exercise of public powers
and, consequently, that it can be described assidss or economic activity.Most
noteworthy, all the activities carried on by a giventity do not need to be analysed
together, and the EC competition rulase’ applicable to théeconomic]activities of an
entity which can be severed from those in whiemgfages as a public authorit}?

case C-205/03 P FENIN v CommissiofECR 2006, 1-6295]; and Jdgmt. CFI of 12 Decenm®@®6, in
case T-155/04 Selex v CommissidiECR 2006, 11-4797], confirmed on appeal by the ECits Jdgmt.
ECJ of 26 March 2009, in case C-113/07 Belex v CommissidiECR 2009, nyr]. On th€ENIN-Selex
doctrine, sednfra 85.1.

8 The differentiation is far from clear-cut in thejority of cases, and most activities can be comtkdf

as lying in a continuum between pure ‘market atésl and pure ‘exercises of public authority'—wih
relatively large spectrum of activities in the ‘grarea’ to be found in between them; see Ulla B.
NeergaardServices of General Economic Interest: The Natdrthe Beastin THE CHANGING LEGAL
FRAMEWORK FOR SERVICES OF GENERAL INTEREST IN EUROPE—BETWEEN COMPETITION AND
SOLIDARITY (Markus Krajewsket aleds., 2009) (forth.).

8 Jdgmt. ECJ of 16 June 1987, in case 118/@5mmission v ItalfECR 1987, 2599 7; Jdgmt. ECJ of
18 March 1997, in case C-343/9%erto di Genova I[ECR 1997, 1-1547] { 16.

% See Jdgmt. ECJ of 4 May 1988, in case 30/®bdson[ECR 1988, 2479] 11 17-18, where the ECJ
held that article 81 ECT does not apply to actsdooted by bodiesacting in their capacity as public
authorities; Jdgmt. ECJ of 19 January 1994, in case C-364/®urocontrol [ECR 1994, 1-43] 1 30;
Jdgmt. ECJ of 14 December 1995, in case C-387/8anchero[ECR 1995, 1-4663] { 43; and Jdgmt.
ECJ of 18 March 1997, in case C-343/9Parto di Genova I[ECR 1997, 1-1547] § 23. See&EhNNART
RITTER & W. DAVID BRAUN, EUROPEANCOMPETITION LAW: A PRACTITIONER'S GUIDE 50-51& 951(3rd
edtn. 2004); and WisH, COMPETITION LAW, supranote 72, 87—-88.

%1 Jdgmt. ECJ of 19 February 2002, in case C-309/8%outers[ECR 2002, 1-1577]] 57. See Louri,
‘Undertaking’ as a Jurisdictional Elemensupra note 83, 146—-14& 159-169. Also ¥N BAEL &
BELLIS, COMPETITION LAW OF THE EUROPEAN COMMUNITY 980 (4th edtn. 2005)DOMINIQUE BRAULT,
POLITIQUE ET PRATIQUE DU DROIT DE LA CONCURRENCE ENFRANCE 274-279 (2004); BLLAMY & CHILD
ECLAwW oF COMPETITION, supranote 75, 91-102; and Mé&H, COMPETITIONLAW, supranote 72, 82—88.

%2 Jdgmt. ECJ of 23 April 1991, in case C-41/98&fner and ElsefECR 1991, 1-1979] 1 22; Jdgmt. CFI
of 12 December 2000, in case T-128/98éroports de ParifECR 2000, 11-3929] 1 124; and Jdgmt. ECJ
of 25 October 2001, in case C-475/98mbulanz GlocknefECR 2001, 1-8089] 1 20.

% Jdgmt. ECJ of 11 July 1985, in case 107/8Zommission v GermarfECR 1985, 2655] 1 14 & 15;
Jdgmt. CFI of 12 December 2000, in case T-128/8&roports de PariECR 2000, 11-3929] 11 108 &
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As a general criterion, the differentiation betweemmercial or economic activity and
the exercise of public powers seems fit for theppae of identifying the type of public
conduct that should be subjected to EC competitioles, as it excludes their
application in the case dfovereignactivities of the State, but subjects all other
activities to the basic rules governing market \éotis and competition amongst
undertakings. At this point, it should seem possitd subject public procurement
activities to the ‘core’ competition rules of th€E, since it can be argued that they are
of a clear commercial or economic nature—or, astle@re hard to conceptualize as the
exercise of public powers. However, as we will dbe, specific interpretation of the
concept of ‘undertaking'—and, more specifically, thle requirement to conduct an
‘economic activity’, significantly condition the osistency of the case-law of the ECJ
with this general criterion, and restrain the &pibf articles 81 and 82 ECT to directly
address publicly-generated distortions of competith the public procurement fiefd.

b) The Carrying on of an Economic Activity as thistidctive Criterion: The General
Functional Approacho the Concept of ‘Economic Activity’

In general terms, the Community case-law has adogpfanctional or anti-formalistic
approach to the concept of ‘undertaking’, and has developed criteria that have
broadened the scope of this concept in order tercawy entity engaged in an economic
activity, irrespective of its legal status and thay in which it is financed® The
concept of undertaking, then, has been developddfuather refined around its two
basic elementsentity and ‘economic activity Both have been developed in very wide
terms?’ The concept oféntity has been interpreted broadly, so as to includén bo
natural and legal persons, as well as State baaties other public entitie®. The

112; and Jdgmt. CFI of 12 December 2006, in ca4&5/04 —Selex v CommissidECR 2006, 11-4797]
1 54. On this important point, sedra §5.1.

% Similarly, see NoOLAS CHARBIT, DROIT DE LA CONCURRENCE ETSECTEURPUBLIC 11 & 21-27(2002).
See also BrszCzAK, REGULATION OF THESTATE IN COMPETITIVE MARKETS, supranote 56, 8-9.

% For a recent review of the settled case-law is thgard, see Op. AG Mazak 18 November 2008, in
case C-350/07 Kattner Stahlbau{{ 39et seq See also KEOGHENE ODUDU, THE BOUNDARIES OFEC
COMPETITION LAW: THE SCOPE OFARTICLE 8123—45 (2006).

% The principle was formulated in Jdgmt. ECJ of 2&iA1991, in case C-41/90 Hofner and Elser
[ECR 1991, 1-1979] 1 21; and has been applied stersly ever since. For recent references, seetldgm
ECJ of 28 June 2005, in joined cases C-189/02 FQZ102 P, C-205/02 P to C-208/02 P and C-213/02 P
— Dansk Rgrindustri and Others v Commiss[&@CR 2005, 1-5425] § 112; Jdgmt. ECJ of 10 January
2006, in case C-222/04 Gassa di Risparmio di Firenze and Oth¢ECR 2006, 1-289] 1 107; Jdgmt.
ECJ of 11 July 2006, in case C-205/03 PENIN v CommissiofECR 2006, 1-6295] 1 25; Jdgmt. ECJ of
11 December 2007, in case C-280/@T+and OtherdECR 2007, 1-10893] T 38; and Jdgmt. ECJ of 5
March 2009, in case C-350/0Kattner StahlbayECR 2009, nyr] 1 34.

" BELLAMY & CHILD EC LAW OF COMPETITION, supranote 75, 92—107; IRHARD WHISH, COMPETITION
LAaw 82-91 (6th edtn. 2009); 1ASON JONES & BRENDA SUFRIN, EC COMPETITION LAW: TEXT, CASES
AND MATERIALS 128-147(3rd edtn. 2008); LouriUndertaking’ as a Jurisdictional Elemergupranote
83; and @RL VON QUITZOW, STATE MEASURESDISTORTING FREE COMPETITION IN THEEC 90 (2002).

% For a detailed analysis of the case-law develofiieg'entity’ element of the concept of undertaking
see Christopher Townleyfhe Concept of an ‘Undertaking’: The Boundariestiod Corporation—A
Discussion of Agency, Employees and SubsidiarigSoOMPETITION LAW. A CRITICAL ASSESSMENT3, 8—
16 (Giuliano Amato & Claus-Dieter Ehlermann ed€07?).
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inclusion of public bodies, public enterprises atter State units in the concept of
‘entity’—and, consequently, in the concept of ‘urtdking’ for the purposes of EC
competition law is not controversial. Therefore, shaoteworthy for the analytical
purposes of this paper, the concept of ‘undertakiaglargely dependent on the
prerequisite of the carrying on of an economicvégti or, more clearly, the concept of
‘undertaking’ is dependent on the twin conceptamionomic activity®®

On the other hand, the ‘economic activity’ elemeinthe definition of ‘undertaking’ has
maintaned a less clear-cut evolution. Over the syetre CFl and the ECJ have
developed a case-law that determines that an ‘ecmnactivity’ involves the
participation of the undertaking in a market or tdevelopment of the activiip a
market context-i.e. an activity will be considered ‘economic’ whenist developed
under market condition§® According to this case-law: the pursuit of profit by a
public body, or the existence of (sufficient) corifpen between the public body and
private undertaking®? will exclude the consideration that the activisydeveloped in
the general interest or otherwise as the resulh@fexercise of public powees such

In turn, this will determine that, for the purposdsarticles 81 and 82 ECT, the activity
being developed is of an ‘economic’ nature and,cherthe public body will be
considered an ‘undertaking’ and will be subjedtte EC ‘antitrust’ ruled®

% As has been clearly describeih tefining this Community concejaf undertaking,jthe Community
Courts look at what the entity does, as opposeilstéegal status see Townley,The Concept of an
‘Undertaking’, supra note 98, 3; and that EC competition law, partidylarticle 81(1) EC is not
addressed tentititiesat all; it addressesctivities’ (emphasis in the original);JODU, BOUNDARIES OF
EC COMPETITION LAW, supranote 95, 25. For an interesting discussion oncibrecept of ‘economic
activity’ and its treatment in the case-law, seeBao,Beyond Competitigrsupranote 77, 179-185;
and SUTER & SCHEPEL STATE AND MARKET IN EUROPEANUNION LAW, supranote 56, 79-85.

190 5ee Op. AG Poiares Maduro 1 November 2005, in case C-205/03 PENIN v Commissiarf] 13,
who stresses that market conditions are distingdidly conduct which is undertaken with the objectiv
of capitalisation, which is incompatible with theinziple of solidarity. However, as we will seegth
criterion of development of the activity for profit based on solidarity or other social principkegicky
when it is used to determine the economic naturarofictivity; sednfra 85.1. As indicated by AG
Jacobs, the non-profit-making character of an entity or flaet that it pursues non-economic objectives
is in principle immateridlto the question whether the entity is to be rdgdras an undertaking; see Op.
AG Jacobs 028 January 1999, in case C-67/98lbany, 1 312.

191 For a structured review, se@@u, BOUNDARIES OFEC COMPETITION LAW, supranote 95, 26.

1921n this regard, it could be argued that the casedf the ECJ has generatedia minimisrequirement

as regards the existence of competitive relatisas; Jdgmt. ECJ of 16 March 2004, in joined cases C-
264/01, C-306/01, C-354/01 and C-355/0AGK Bundesverband and othd SCR 2004, 1-2493] 1 56.
See Somaya Belhaj & Johan W. van de Gron8eme Room for Competition Does Not Make a Sickness
Fund an Undertaking. Is EC Competition Law Applieato the Health Care Sector? (Joined Cases C-
264/01, C-306/01, C-453/01 and C-355/01 AQRY E.C.L.R. 682, 684-685 (2004); Markus Krajewski
& Martin Farley, Limited Competition in National Health Systems dinel Application of Competition
Law: The AOK Bundesverband Cag® EUR. L. REv. 842, 850-851 (2004); and Jennifsilbeck, The

EC Judgment in AOK: Can a Major Public Sector Pasér Control the Prices it Pays or is it Subject to
the Competition Act? Cases C — 264/01, C — 306204,354/01 and C — 355/0A0K Bundesverband v
Ichthyol ECJ, March 16, 200413 RuB. PROC. L. REV. NA95 (2004).

193 To be sure, there is an element of ‘policy’ instdietermination, as some decisions of the ECJ show
(such as, it is submitted, tiR&ENIN-Selexdoctrine discusseidfra §5.1). This has been clearly stressed by
SAUTER & SCHEPEL STATE AND MARKET IN EUROPEAN UNION LAW, supra note 56, 83. Suffice it to
anticipate here that, in our opinion, this is aédy objectionablenethodof construction and enforcement
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As an exception or a restriction to this functioapproach, if grima facieeconomic
activity is developed on the basis of the principfe solidarity*®* and subject to
supervision by the Stdf&—i.e. isolated from the discipline of the mark&tit will
not qualify as an ‘economic activity’ for the puges of articles 81 and 82 ECY.
However, it is noteworthy to stress that, accordmgettled Community case-law, the
mere pursuit of social aims is not in itself su#fict to preclude the activity in question
from being classified as an ‘economic activity’; that the isolation of the entity from
the marketi(e. substituting market discipline with State supervigiand the adoption
of a principle of solidarity as the (exclusive) isafor the development of its activities
have to be closely scrutinisé¥.

However, it should also be stressed that, givenhjtitgments regarding the principle of
solidarity have been adopted in relation with thganization ofsocial security systems
by member States; the Community case-law has sgsitsatly put a strong emphasis
on the social aims pursued by the entities integrah those systems—so that the
distinction between such ‘social aims’ and theripiple of solidarity’ is oftentimes
hard to draw’® and the difference between economic and sociaVites becomes
increasingly blurry*® Therefore, the limits between economic activiées the types
of social activities carved-out of this concept tbe purposes of the application of
competition law remain obscure, particularly whie &ctivities of public entities lie in
a relativelygrey zonen between economic and social activittés-or, probably more
often, when public entities develtypth economic and social activities at the same time.

of EC competition law—particularly for its disregaof the deep (future) implications that it usudibs.

In similar terms, see Josh Holmdsxing the Limits of EC Competition Law: State Aatiand the
Accommaodation of the Public Servicb3 GJRR. LEG. PROBL. 149, 150-151 & 172-173 (2004). See also
SzYszCzAK, REGULATION OF THESTATE IN COMPETITIVE MARKETS, supranote 56, 8-9.

194 See Jdgmt. ECJ of 22 January 2002, in case C-@18@sal [ECR 2002, 1-691] {{ 38—42; Jdgmt.
ECJ of 5 March 2009, in case C-350/0Kattner StahlbayECR 2009, nyr] 11 44-59. On the principle
of solidarity, see Nina BoegeGolidarity and EC Competition Law82 EUR. L. Rev. 319 (2007);
Malcolm G. RossPromoting Solidarity: From Public Services to a Bpean Model of Competition24
CML REev. 1057 (2007); and id.The Value of Solidarity in European Public Servitesy, in THE
CHANGING LEGAL FRAMEWORK FOR SERVICES OF GENERAL INTEREST IN EUROPE—BETWEEN
COMPETITION AND SOLIDARITY (Markus Krajewsket aleds., 2009) (forth.).

195 5ee Jdgmt. ECJ of 22 January 2002, in case C-@18Msal [ECR 2002, 1-691] {1 43—44; and Jdgmt.
ECJ of 5 March 2009, in case C-350/0Kattner StahlbadECR 2009, nyr] 11 60-68.

1% see Baquerdeyond Competitigrsupranote 77, 182.
197 See BUTER & SCHEPEL STATE AND MARKET IN EUROPEANUNION LAW, supranote 56, 85-90.

198 3dgmt. ECJ of 21 September 1999, in case C-67MBany[ECR 1999, I-5751]  86; Jdgmt. ECJ of
12 September 2000, in joined cases C-180/98 to41988-Pavlov and Other§ECR 2000, 1-6451] 1
118; Jdgmt. ECJ of 22 January 2002, in case C-P180isal [ECR 2002, 1-691] 1 37; and Jdgmt. ECJ
of 5 March 2009, in case C-350/0Kattner StahlbaECR 2009, nyr] 1 42.

199 see, for instance, Jdgmt. ECJ of 5 March 2008ase C-350/07 Kattner StahlbajECR 2009, nyr]
1 66; and Jdgmt. ECJ of 22 January 2002, in ca2&8I00 —Cisal [ECR 2002, 1-691] Y 45.

119 Along the same lines, BaquerBeyond Competitignsupra note 77, 182Compare withMaillo,
Services of General Interest and Competition Lswpranote 75, 594.

111 See NeergaardServices of General Economic Interestipra note 88; and BaquerdBeyond
Competitionsupranote 77, 184.
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In these instances, the case-law of the Commundicature is less straightforwartf,
and generates some interpretative difficulties.

Notwithstanding those difficulties, it can be deddcfrom the case-law that the
applicability of EC competition rules to (publiajridertakings’ could seem granted in
all cases where a body governed by public law aggelan ‘economic activity’ in
market conditions or, put otherwise, when the mublhtity participates or interacts in
the marketf™ It is submitted that public procurement activiti&®ould be covered by
this broad conception of economic activity, sinbeyt are activities developed in the
market—or, put differently, through which the pabliuyerinteractswith other agents
in the marketi(e. its suppliers and, indirectly, with competing brgje However, as we
will now see, procurement activities constituteaatigular instance where the case-law
has departed from the functional approach justrdmest.

c) The Approach to Purchasing Activities As SuchDéparture from the General
Functional Approacho the Concept of ‘Economic Activity’

As briefly mentioned, notwithstanding the genetaldtional approach to the concepts
of undertaking and economic activity systematicapplied in Community case-law
and in a rather surprisirfgrmalistic twist the CFl and the ECJ have recently developed
a string of case-law that excludes the direct appliity of competition rules to
procurement or purchasing activities by adoptingtyvim our opinion, can be seen as an
exceedingly narrow and non-functional (sub-)conadpeconomic activity’

According to the CFl and ECJ latest case-law, peroent activities are not to be
considered ‘economic’ for and by themselves—evehd§/ are developed under market
conditions and clearly represent an instance ofiggaation in the market or market
interaction by the public buyer. Rather, accordimdhis case-law, the nature of these
purchasing activities must be determined accordingrthether or not theubsequent
use of the purchased goods amounts to an ‘economitvigc™* In other terms,
procurement that iancillary to a non-economic activity does not by itself dyahs
‘economic activity’ for the purposes of articles &hd 82 ECT! Hence, all

112 BaqueroBeyond Competitigrsupranote 77, 182.

13 1n this regard, it is important to stress that augivity developed in market conditions or thaplims

the participation or economic interaction with atbedertakings in the market will qualify as ‘ecomio’
activity and will trigger the consideration of tt&tate as an ‘undertaking’. See Jdgmt. CFl of 12
December 2000, in case T-128/98éroports de ParifECR 2000, 11-3929] 11 120-121.

114 See Jdgmt. CFI of 4 March 2003, in case T-319/¢ENIN v CommissiofECR 2003, 11-357] 1 36;
confirmed on appeal by Jdgmt. ECJ of 11 July 209&ase C-205/03 P FENIN v CommissiofECR
2006, 1-6295] 1 26; and Jdgmt. CFI of 12 DecemlBf}6? in case T-155/04 Selex v CommissidECR
2006, 11-4797] 1 65, confirmed on appeal by Jdga@tJ of 26 March 2009, in case C-113/07 Belex v
CommissiofECR 2009, nyr] 11 102.

115 This finding of the Community judicature with whithis paper takes issue (Safra §5.1) has been
accepted by some relevant commentators asaatorian exclusion of certain public activities from
competition scrutiny; see M¥sH, COMPETITION LAW, supra note 72, 88; and, more clearly, Buendia,
Derechos Especiales y Exclusivaesipranote 70, 1062; Olivier Guézolproit Communautaire de la
Concurrence et Achats: Certains Demandeurs SontGfffeurs comme les Autres. Note sous FENIN
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procurement activities conducted by public buyeet o not develop a subsequent or
‘downstream’ economic activity (but carry on aniaty of a social nature or otherwise
in the public interest) are deemed insufficiengtalify as economic activities for the
purposes of EC competition law—and, hence, theipuddlyer will not be considered
an ‘undertaking’ and will not be subject to the tphotions of articles 81(1) and 82
ECT. It is submitted that this finding deservesiaddal scrutiny; particularly because
it departs substantially from the previous genemdderia related to thdunctional
definition of economic activity for the purposesasficles 81 and 82 ECT.

It is our view that, while generally holding thaCEompetition rules apply equally to
private and to public undertakings, in the paracutase of purchasing activities, the
ECJ has departed from its genei@hctional approachhas significantly eroded and
reduced the scope of antitrust rules as regardiscpadxtor activities, and has generated
an important difference on the scope of the ‘amgitr rules applicable to public and
private undertakings—amly the activities of public undertakings as sugysl of goods
or services in the market are subject to competitrales All other commercial
activities of the public sector that do not qualfgr se as ‘economic activities’
(remarkably, public procurement) are off-bounds ‘fottitrust’ rules—unless they are
‘attracted’ to its scope by the subsequent devetopirof ‘proper’ economic activities
by the same undertaking. It is submitted that #msessively formalistic approach
(hardly compatible with most basic economic consitiens,infra 85.1) generates an
important gap in the EC competition law system.

This jurisprudence of the ECJ has exclusively fedusn one side of the commercial
activities exercised by the State: that of the éStatting as arofferor of goods or
services in the market. To be sure, that is arviactivhere subjection of the State’s
commercial activities to competition rules is essgrno guarantee that competition in
the market is not distorted and that public andate undertakings compete on equal
footing. However, in a departure from the geneualtional approach to the concept of
undertaking,commercial activities of the State as buyer, noly dmave received
significantly less attention, but have been autecadly left outside the scope of EC
competition rules—apparently for substantially nmod reasonAs we have already
seen g$upra82), this type of public commercial activities hasignificant potential to
distort competition in the market—but has nonetbeleeen set free from competition
rules’ constraints by a formalistic twist in thesedaw of the Community judicature.
Consequently, the current jurisprudential approtchthe economic activities of the
public sector from a competition standpoint neglect important sector of activity (that
of the market behaviour of the public buyer) angegiway to undeterred competition-
distorting public procurement practices.

CP-ACCP 59 (2003); and idChamp d'Action du Droit de la Concurrence et Mach#ublics in 3
DROIT DESMARCHESPuBLICS 111-133, 6—7 (C. Bréchon-Mouléenes ed., 2006).
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In view of this perceived short-coming (further Bpd and criticisednfra 85.1),
which prevents the direct application of the ‘cazempetition rules to the public buyer
in those instances in which it does not carry dmssquent or downstream ‘economic’
activities, the focus of inquiry should now turn tteeir potentialindirect application
through the so-called State action doctrine, whiks expanded the scope and
applicability of EC ‘antitrust’ rules to certaintaaties of the State that do not qualify as
‘economic’ activities for the purposes of articBsand 82 ECT.

3.4. Public Procurement under the State Action Dioge: Can it Catch Unilateral
Public (Commercial) Conduct?

a) The Potential for Publicly-Created Distortiond @ompetition as the Rationale
behind the Development of the State Action Doctrine

Regardless of the specific interpretation of ag8B1 and 82 ECT and the limits of their
applicability to public entities, in our view, i imanifest that some (or most) cases of
anticompetitive State action do not directly or legtvely imply economic or
commercial activities, but derive from the passwiglegislation or administrative
regulations that restrict competition or, even maoiten, from governmental action that
may distort or negatively affect the competitivendgnics of the markét? Therefore,
competition rules addressed at undertakings (evethey were applied to public
undertakings to a further extent than currentlgvaéid for by the interpreting case-law)
might be insufficient, and additional rules seemureed to rein in anti-competitive or
competition-distorting governmental activity. With this purpose, the so-call&tate
action doctrinehas been developed by the Community judicatueapdure those cases
in which the exercise of public powers by the Sthstorts competition. Given the wide
potential for public distortions of competition atitek absence of specific rules in the
ECT, the need to expand the applicability of the EMs on competition to the
activities of the State was soon felt, and the E&de-law undertook the mission to
build basic piece-meal competition rules applicableublic intervention in the market
through the so-called State action doctriffe.

118 see Julio Baquerdihe State Action Doctringn COMPETITION LAW. A CRITICAL ASSESSMENT551,
554 (Giuliano Amato & Claus-Dieter Ehlermann e@807). See also OECDERORT ONREGULATORY
REFORM: SYNTHESIS 33 (1997).

7 To be sure, indirect limits on anti-competitivevgonmental activity can be found in the rules aefr
movement and on the rules on State aid; see Luel&ysState Action and the Effectiveness of the EEC
Treaty’s Competition Provision26 CML Rev. 33,34 (1989). However, even with the complement of
such rules, competition law still seems to lackcdje rules against anti-competitive or competition
distorting governmental activity—at least if itt@s constitute a completystem

118 See René JolieWational Anti-Competitive Legislation and Commurigw, 12 FORDHAM INT'L. L. J.
163 (1989); McHEL WAELBROECK & ALDO FRIGNANI, COMMENTAIRE MEGREF—DROIT
COMMUNAUTAIRE DE LA CONCURRENCE193-2052nd edtn. 1997); LA B. NEERGAARD, COMPETITION

& COMPETENCES THE TENSIONS BETWEEN EUROPEAN COMPETITION LAW AND ANTI-COMPETITIVE
MEASURES BY THEMEMBER STATES 29-121(1998); Javier Viciano Pastdres Responsabilités Assumées
par les Etats Membres par Rapport au Systéme deuw@a@nce Non Fausséén ETUDES DE DROIT
EUROPEEN ETINTERNATIONAL. MELANGES EN HOMMAGE A MICHEL WAELBROECK 1675, 1695-1696
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b) A Quick Overview on the Development of the Statn Doctrine

The creation of the State action doctrine has lpFegressive and incremental, and a
relatively large number of ECJ decisions were neito achieve the current level of
development®® Indeed, State action that restricts or distortmymetition has only
gradually been subjected to the EC competitionstiffeArguably, however, it is still
incomplete—at least as regards its boundariesirifes.

In the beginning, the absence of specific competigrovisions in the ECT aimed at the
behaviour of the public sector (other than thegubgarding State aid and the granting
of exclusive or special rights) led the ECJ to di@yea too lenient initial approach
towards State anti-competitive action. Indeed, fineg cases where allegedly anti-
competitive behaviour of a member State or compatiistorting domestic regulations
were brought before the ECJ were dismissed on fognoands and based on a literal
interpretation of the ECT—where the ‘core’ competitrules are located under the
heading ‘rules applying to undertakings’ and sothia first opinions of the ECJ, were
inapplicable to the member Stafés.

However, this approach yielded unsatisfactory tesahd exempted all types of State
anti-competitive regulation and intervention in timarkets from competition-oriented
scrutiny. This potentially jeopardized the effeetiess of EC competition law, as
member States were in principle free to adopt lago or otherwise interfere in the
market in ways that run contrary to its objectivesad, potentially, to protect certain
undertakingsr{ational championsor shield them from effective competitidif.So this

(Michel Waelbroeck & M. Doni eds., 1999); Baque&iate Action Doctrinesupranote 116, 552; and
SzYszCczAK, REGULATION OF THESTATE IN COMPETITIVE MARKETS, supranote 56, 14-15.

119 For a review of the early decisions of the ECJthis field, see BvID J. GERBER LAW AND
COMPETITION IN TWENTIETH CENTURY EUROPE PROTECTING PROMETHEUS 382-384 (1998); Manuel
Lopez Escudero,Intervencionismo Estatal y Derecho Comunitario de Competencia en la
Jurisprudencia del TJCE16 Rev. INSTIT. EUR.725 (1989); and AVIER VICIANO PASTOR, LIBRE
COMPETENCIA EINTERVENCION PUBLICA EN LA ECONOMIA 303424 (1995).

120 Most significant developments at the EC level hiken place in the last two decadesN\BAEL &
BELLIS, COMPETITION LAW, supranote 91980.

121 This ‘minimalist’ approach was followed by the Eidits Jdgmt. of 18 October 1979, in case 5/79 —
Buys[ECR 1979, 3203] 11 29-31, which denied the jaimplicability of articles 10(2) and 81 ECT to
member States’ rules and regulations because @y cbnstitute andgreement between undertakihgs
and also in Jdgmt. ECJ of 7 February 1984, in 288482 -Duphar[ECR 1984, 523] { 30, and in Jdgmt.
ECJ of 5 April 1984, in joined cases 177 and 178/2an de Haar[ECR 1984, 1797] 1 24 where,
following a narrow literal interpretation, the E®&Id that the provisions of the rules on competitio
‘applying to undertakings’ were irrelevant to theiegtion whether legislation is compatible with
Community law or not. For an assessment of theéegatévelopments of this doctrine, see Piet Jah Slo
The Application of Articles 3(f), 5 and 85 to 94E&EL2 BJR. L. REv. 179 (1987); and BERGAARD,
COMPETITION & COMPETENCES supra note 118, 29-33 & 38-41. See also Gysefgtate Action and
Effectiveness of Competition Provisipaspranote 117, 42; and Andrea Filippo Gaglialdihited States
and European Union Antitrust versus State Regulatibthe Economy: Is There a Better Te&% EIR.

L. Rev. 353, 360 (2000). This minimalist approach waterated inJdgmt. ECJ of 16 September 1999, in
case C-22/98 Becu & OtherdECR 1999, I-5665]  31.

122 Along these lines, see Deborah P. Majo&tate Intervention: A State of Displaced Competijtit3
GEO. MASONL. Rev. 1175, 1177 (2006).
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initial too formal approach was soon abandoned ey ECJ in favour of a more
materially-oriented interpretation of the basicetsnof the competition rules.

Progressively, the ECJ developed a new string cke-taw (.e. the State action
doctrine) that attributes key interpretative valaghe general goals and policies set by
the ECT and, particularly, to the objective of dinly up a system ensuring that
competition in the internal market is not distortgatt. 3(1)(g) ECT], as well as on the
general requirement that the activities of the memBtates and the Community be
conductedih accordance with the principle of an open econavitir free competition
(art. 4 ECT)!*® With recourse to the general obligation of memBetes to promote
and effectively contribute to the development & EC policies and objectives, and not
to adopt measures that could jeopardize their &ffstess (art. 10 ECTf* the ECJ
extended the applicability of the EC competitiofesucontained in articles 81 and 82
ECT (.e. the ‘core’ of the competition rules applicable uadertakings) to certain
public non-commercial activities®

Indeed, adopting such teleological approaci?® the ECJ developed a case-law that
limits the ability of the State to adopt anti-cortifpee legislation that jeopardizes the
effectiveness of the application of articles 81 a8@d ECT to the conduct of
undertakings?’ Therefore, the State action doctrine has been lojpse as a
mechanism to resolve a conflict between two bodfgggulation: EC competition rules

123 As noted by WisH, COMPETITION LAW, supranote 72, 213, the ECJ stressed the importancetiolear
4 ECT in its Jdgmt. of 9 September 2003, in cad98/01 —-CIF [ECR 2003, 1-8055] 1 47.

124 Recourse to article 10 ECT (formerly, 5 EECT) bagn a constant in the ECJ jurisprudence as a
mechanism to reinforce member States’ obligatisige its first expression in Jdgmt. ECJ of 8 June
1971, in case 78/70 Peutsche GrammophofECR 1971, 487] { 5. However, the scope of the
obligations imposed by article 10 ECT has givee t substantial doctrinal debate—which cannot be
fully recorded here. For some references on tligeissee MRC BLANQUET, L'ARTICLE 5 DU TRAITE
CEE—RECHERCHE SUR LESOBLIGATIONS DE FIDELITE DES ETATS MEMBRES DE LACOMMUNAUTE 171—
221 & 241-321 (1994); ENRY G. SCHERMERS& DENIS F. WAELBROECK, JUDICIAL PROTECTION IN THE
EUROPEAN UNION 112-115 (6th edtn. 2001 OEN LENAERTS & PIET VAN NUFFEL, CONSTITUTIONAL
LAW OF THE EUROPEAN UNION 115-123(2nd edtn. 2005); Armin von Bogdandyonstitutional
Principles in PRINCIPLES OFEUROPEAN CONSTITUTIONAL LAW 3, 49-51 (id. & Jiirgen Bast eds., 2006);
and the various works by John Temple Lang, receitlyState Measures Restricting Competition under
European Union Lawin 1 ISSUES INCOMPETITION LAW AND PoLiCy 221, 231 (ABA, 2008); and id.,
Article 10 EC—The Most Importafteeneral Principle’'of Community Lawin GENERAL PRINCIPLES OF
ECLAW IN A PROCESS OF DEVELOPMENT5 (UIf Bernitzet aleds., 2008).

125 Ulrich Ehricke,State Intervention and EEC Competition Law: Oppuoittas and Limits of European
Court of Justice's Approach—A Ciritical Analysid-olur Key-Casesl4 WoRLD Comp. 79, 80 (1990).

126 See RyszczAK, REGULATION OF THESTATE IN COMPETITIVE MARKETS, supranote 56, 46—48.

127 See, GyselerState Action and Effectiveness of Competition Biori supranote 117, 36; Giuliano
Marenco,Le Traité CEE Interdit-1l Aux Etats Membres de Raiatire la Concurrencg22 CAHIERS DR.
Eur. 285, 287-307 (1986); Michel Waelbroetles Rapports entre les Régles sur la Libre Cirdafat
des Marchandises et les Regles de Concurrence oajoidis aux Entreprises dans la CEi Du DROIT
INTERNATIONAL AU DROIT DE L'I NTEGRATION. LIBER AMICORUM PIERRE PESCATORE 781, 786, 787—793
(F. Capoportet aleds., 1987); Wainwright & Bouque$tate Intervention and Action in EC Competition
Law, supranote 75, 541-551; BLAMY & CHILD EC LAw OF COMPETITION, supranote 75, 1031-1037
& 1051-1056CHEROT, DROIT PUBLIC ECONOMIQUE, supranote 64, 134-146.
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and State anticompetitive legislatitfi,or put differently, as a mechanism to establish a
coherent nexus between these two levels of govedf@r-which ultimate rationale
lies on the fact that member States cannot adaptlary measures that generate
distortions of competition in the internal marketda consequently, difficult the
attainment of the basic objectives of the ECT.

In general terms, the approach followed by the E€:med to potentially give leeway
to significant restrictions on member States’ &pilio impair the effectiveness of
competition rules or otherwise generate anti-comipeteffects, as the ECJ got to
declare thathember States aife..] obliged][...] not to detract, by means of national
legislation, from the full and uniform applicatioof Community law or from the
effectiveness of its implementing measures; nortimay introduce or maintain in force
measures, even of a legislative nature, which nemgder ineffective the competition
rules applicable to undertaking$*® Indeed, a joint reading of articles 3(1)(g) an@2).0
ECT gives way to a broad principle imposing memBtates the obligation to abstain
from restricting or distorting competitiétt in any manner that would adversely affect
the functioning of the internal markef However, the specific developments of the
State action doctrine—and, particularly, the depelent of a strict and largely
formalistic test for the evaluation of member Sfatactivities have significantly
departed from this general approach (and, somelnovted it).

Indeed, it is hereby submitted that the case-lathefECJ has still not gone far enough
in bringing such a general principle to Iif€,and has excessively restricted its scope by
linking the obligation imposed by articles 3(1)@)d 10(2) ECT on member States to

128 Fernando Castillo de la TorrState Action Defence in EC Competition |.&8 WORLD Comp. 407,
407 (2005); and idReglamentaciones Publicas Anticompetitjvimss2 TRATADO DE DERECHO DE LA
COMPETENCIA UNION EUROPEA YESPANA 1301, 1303-1304 (J. M. Beneyto & J. Maillo ed90%).

129 NEERGAARD, COMPETITION AND COMPETENCES supra note 118, 111. See alsol®EL POIARES
MADURO, WE THE COURT. THE EUROPEAN COURT OF JUSTICE AND THE EUROPEAN ECONOMIC
CONSTITUTION. A CRITICAL READING OFARTICLE 30 OF THEEC TREATY 104110 (1998, repr. 2002).

130 3dgmt. ECJ of 10 January 1985, in case 229/88clerc v Au blé vefECR 1985, 1] 1 14.

131 Baquero,State Action Doctrinesupra note 116, 559; @ARBIT, DROIT DE LA CONCURRENCE ET
SECTEUR PUBLIC, supra note 94, 55-65 & 75; andL@&MOUR, INTERET GENERAL ET CONCURRENCE
supranote 85, 261-284See also €AIG & DE BURCA, EU LAw, supranote 56, 1083—1084; Dimitris
Triantafyllou, Les Régles de Concurrence et I'Activité Etatiqu@oynpris les Marchés Public82 Rev.
TRIM. DROIT EUR. 57, 59-60 (1996); M\ BAEL & BELLIS, COMPETITION LAW, supra note 91,981,
WHIsSH, COMPETITION LAW, supranote 72, 213-220; IRTER & BRAUN, EUROPEAN COMPETITION LAW,
supranote 90951-958:and John Temple Lantate Measures Restricting Competition under EU,Law
supranote 124, 223. In very strong terms, s@&sZCzZAK, REGULATION OF THE STATE IN COMPETITIVE
MARKETS, supranote 56, 14.

132 A related, although separate issue, regards thgiatéon of competition that member States can
undertake by means of anti-competitive legislatidmen EC competition rules are not applicable. (
when there is no effect on intra-Community tradédwever, that is an issue to be addressed under
domestic law and, consequently, will not be furtbeplored in this study. Suffice it to indicate wever,

that in our view the flexible approach undertakgntfre Community judicature to the identification of
effects on intra-Community tradsupranote 61) severely limits member States’ possibdito adopt
any kind of anti-competitive legislation, subjeatthe tests, checks and balances propogex §5.2.

133 WAELBROECK & FRIGNANI, DROIT COMMUNAUTAIRE DE LA CONCURRENCE supranote 118, 203.
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the particular policies contained in other spedditicles and parts of the ECT. Rather
than interpreting the principle as prohibiting palytgenerated distortions of
competitionin broad termsthe case-law has narrowed down its scope by pgggio

an analysis of the effectiveness of articles 81&h&CT—on the basis that the general
objectives of the Treaty detailed in articles 24t&CT are made specific through the
ECT's particular provisions; and, in the case o tibjective established by article
3(1)(g) ECT, through the competition provisions aticles 81 and 82 ECT. An
independent application of articles 3(1)(g) and2)®CT by themselves has not yet
taken place—and, indeed, remains a debatable pags#ince these articles might fall
short of complying with the requirementsdifect effect** However, in our view, as it
is currently formulated, the State action doctriseinsufficient to overcome the
shortages in EC competition rules that gave raigestdevelopment in the first place—
or, put otherwise, is still underdeveloped.

c) The Current Formulation and Boundaries of that&#ction Doctrine

According to the settled case-law of the Commupitiicature, where a member State’s
legislation or regulation ifequiresundertakings to conduct anti-competitive behaviour
i) reinforces the effects of previous anti-competitive behaviadopted by the
undertakings, or iii)delegatesresponsibility for decisions affecting the economi
activity to undertaking$® the ECJ will analyse whether it frustrates éfiet utilé>° of
the EC competition rules applicable to undertakirgdich take preference over anti-

competitive State regulation by virtue of the pijite of supremacyof EC law™*’ If so,

134 See Ulla B. Neergaar@tate Action and European Competition Rules: A Rathh?, 6 MAASTRICHT J.
EUR. & Comp. L. 380, 381 & 390-392 (1999); and idhe Duties of Co-operation of National Authorities
and Courts and the Community Institutions undeickat5 of the Treaty of Romia THE DUTIES OFCo-
OPERATION OF NATIONAL AUTHORITIES AND COURTS AND THE COMMUNITY INSTITUTIONS UNDER
ARTICLE 10 EC 63, 66 (FIDE, 2000). See alsmV QuITzOwW, STATE MEASURES DISTORTING FREE
COMPETITION, supra note 97, 11 & 49-51; and Manuel Lépez Escuddras Reglamentaciones
Nacionales Anticompetitivas. Comentario a las seritss del TICE de 17 de Noviembre de 1993,
AsuntosMeng, Ohray Reiff, 21 Rev. INSTIT. EUR. 917, 933-942 (1994).

135 Jdgmt. ECJ of 21 September 1988, in case 267)&8n-EyckdECR 1988, 4769] | 16. Given that the
State action doctrine reached its more completmdtation in this case, the doctrine is usually also
referred to as th#an Eycke tesiThat test was consistently applied shortly afseformulation in Jdgmt.
ECJ of 24 January 1991, in case C-339/88Isthom AtlantiqudECR 1991, I-107]; Jdgmt. ECJ of 28
February 1991, in case C-332/8Marchandise[ECR 1991, 1-1027]; Jdgmt. ECJ of 18 June 1991, in
case C-260/89 ERT[ECR 1991, 1-2925]; and Jdgmt. ECJ of 19 March2,98 case C-60/91 Batista
Morais [ECR 1992, 1-2085]. See H¥RGAARD, COMPETITION & COMPETENCES supranote 118, 73-77;
and ¥YSzCzAK, REGULATION OF THESTATE IN COMPETITIVE MARKETS, supranote 56, 63—65.

13 Building on more general statements made in Jd§@4 of 13 February 1969, in case 14/6@/alt
WilhelIm[ECR 1969, 1], the doctrine of thedfet utilewas extended to the competition field in JdgmtJEC
of 16 November 1977, in case 13/7TNNO v ATAB[ECR 1977, 2115] 11 31 & 33. See Waelbroeck,
Rapports entre les Régles sur la Libre Circulat&tnles Regles de Concurrenseipranote 127, 787;
NEERGAARD, COMPETITION & COMPETENCES supranote 118, 33-35; Z&'SzCzAK, REGULATION OF THE
STATE IN COMPETITIVE MARKETS, supranote 56, 49-59; andaBTER & SCHEPEL, STATE AND MARKET IN
EUROPEANUNION LAW, supranote 56, 104—124.

137 Castillo de la TorreState Actionsupranote 128, 410. On the relevance of taking intmant general
principles of EC law in the construction of EC caatifjon law, see Bastiaan van der Esthe Principles
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it will declare the incompatibility of the State gridation>® and, eventually, an
infringement of the ECT by the member StafeTherefore, the basic criterion to
determine that certain State anti-competitive ragon is in breach of EC law is not the
more general principle that could be extracted ftbmjoint reading of articles 3(1)(g)
and 10(2) ECT i(e. that member States shall abstain from restricongdistorting
competition in any manner that would adversely dftbe functioning of the internal
market). Instead, the assessment of State regul@icconducted according to the
narrower criteria focused on whether it imposes, steengthens anti-competitive
practices of private undertakings, or whether iprdes legislation of its official
character by delegating to private traders respditgifor taking decisions affecting
the economic sphere and, in so doing, jeopardibes dffectiveness of the EC
competition rules applicable to undertakifgfs.

The broadest possible reading of this case-lawasit will consider that member States
infringe their obligations when they impose or ers@o previous anti-competitive
behaviour of undertakings, or when they delegatassign public powers of economic
regulation to undertakings who can use them toysugzivate goals rather than the
public interest—and, hence, can significantly alfee competitive dynamics of the
market for their own benefif* However, this case-law does not capture unilateral

of Interpretation Applied by the Court of Justidetlee European Communities and Their Relevance for
the Scope of EEC Competition Ryl&S FORDHAM INT'L. L. J. 366, 368 (1991-1992).

138 See AN BAEL & BELLIS, COMPETITION LAW, supra note 91,981 et seq Declarations of
incompatibility of member States’ anti-competitikegulation can be found in Jdgmt. ECJ of 1 October
1987, in case 311/85Waamse ReisbureafECR 1987, 3801]; Jdgmt. ECJ of 3 December 198¢ase
136/86 —BNIC v AuberfECR 1987, 4789]; Jdgmt. ECJ of 11 April 1989case 66/86 -Ahmed Saeed
[ECR 1989, 803]; or Jdgmt. ECJ of 9 September 2008ase C-198/01 €IF [ECR 2003, 1-8055].

139 50 far, given that most of the decisions of thelE@ve been adopted in the framework of a pre-
judicial ruling, the only case where such an irdggment has been declared is Jdgmt. ECJ of 18 June
1998, in case C-35/96Gommission v ItaljfECR 1998, 1-3851].

190 This formulation has been recently reiteratedHgyECJ in Jdgmt. ECJ of 5 December 2006, in joined
cases C-94/04 and C-202/04Cipolla [ECR 2006, 1-11421] 11 46—47; and in Jdgmt. EC13®March
2008, in case C-446/05 Boulamis [ECR 2008, 1-1377] 11 19-20. Generally, seeYyGeR, EC
COMPETITION LAW, supranote 75, 475-478; 8RaH, EC COMPETITION LAW, supranote 75, 218-225
and LORENZOFEDERICOPACE, EUROPEANANTITRUST LAW 157-161 (2007).

141 This excludes State liability where the undertgkito which decision-making powers are delegated
are independent experts that act in the publigésteas held by the ECJ in leading cases suctigast.]
ECJ of 17 November 1993, in case C-185/ReHf[ECR 1993, 1-5801] and Jdgmt. ECJ of 19 February
2002, in case C-35/99Arduino[ECR 2002, 1-1529]. Other cases along the sanas linclude the Jdgmt.
ECJ of 12 September 2000, in joined cases C-18@'98-184/98 —Pavlov and Other$ECR 2000, I-
6451]; Jdgmt. ECJ of 21 September 1999 in case/@667Albany[ECR 1999, 1-5751]; Jdgmt. ECJ of
21 September 1999, in joined cases C-115/97 to [9¥1-Brentjens’[ECR 1999, 1-6025]; and Jdgmt.
ECJ of 21 September 1999, in case C-219/®¢ijvende BokkedECR 1999, 1-6121]; Jdgmt. ECJ of 1
October 1998, in case C-38/91Librandi [ECR 1998, 1-5955]; Jdgmt. ECJ of 18 June 199&;ase C-
35/96 —Commission v ItalfECR 1998, 1-3851]; Jdgmt. ECJ of 5 October 19®5¢case C-96/94 —
Spediport ECR 1995, 1-2883]; or Jdgmt. ECJ of 9 June 1984cdse C-153/93 Belta [ECR 1994, I-
2517]. See Niels Fenger & Morten P. BrobeMptional Organisation of Regulatory Powers and
Community Competition Lawl6 E.C.L.R. 364, 365-368 (1995); Harm Schepa¢tlegation of
Regulatory Powers to Private Parties under EC Cadtitipa Law: Towards a Procedural Public Interest
Test 39 CMLREev. 31, 33-44 (2002); Neergaagtate Action and European Competition Rutegpra
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competition-distorting behaviour by member Statdsenvit does not result in anti-
competitive behaviour of undertakings or strengshies effects*? In some sense, State
liability for the breach of EC competition law terivative in that it can only arise
where the competition rules that apply to underniggi are relevant+e. when
undertakings are involved or the State behaviouotspurely’ unilateral:*® In the end,
the doctrine results in @urely formal tesf® that neither scrutinizes the policy
objectives of the anti-competitive regulation, does it balance the intended benefits or
policy goals of the restrictive regulation at stakh its anti-competitive effect$?>

d) Assessment of the State Action Doctrine undeéZutrrent Formulation

Under its current formulation, the State actiontdoe restricts its scope to determining
whether a given State regulation reduces the effsadss of, or renders superficial, the

note 134, 384-386 & 394-395; id.O@PETITION & COMPETENCES supra note 118, 117-121; and
GOYDER, EC COMPETITION LAW, supranote 75, 481-482.

142 Although an initial approach by the ECJ seemegidiat in the other direction (seeipranote 130 and
accompanying text), the ECJ case-law requires piiatate undertakings be involved in the anti-
competitive practices, so no State liability wik ffound in the absence of any such involvement. See
Jdgmt. ECJ of 29 January 1985, in case 231/88llet v LeclerdECR 1985, 305] § 17-18; Jdgmt. ECJ
of 28 February 1991, in case C-332/8Marchandise[ECR 1991, 1-1027] § 23; Jdgmt. ECJ of 17
November 1993, in case C-2/91Wolf W. Meng[ECR 1993, I-5751] { 22; and Jdgmt. ECJ of 17
November 1993, in case C-245/90hra [ECR 1993, I-5851]. See also Jdgmt. ECJ of 17 Gatdl995,

in joined cases C-140 to C-142/9D4P [ECR 1995, 1-3257] 11 14-16; and Jdgmt. ECJ ofur&J1998,

in case C-266/96 €orsica Ferries]ECR 1998, 1-3949] 1 50-54. SeeOW SAUTER, COMPETITION
LAW AND INDUSTRIAL PoLICY IN THE EU 146-147 (1997); Pappalarddeasures of the States and Rules
of Competition supra note 86, 528-529; Wainwright & Bouqu&tate Intervention and Action in EC
Competition Law supra note 75, 543-545; and Castillo de la TorReglamentaciones Publicas
Anticompetitivassupranote 128, 1301 & 1330-1339.

143 See Bastiaan van der Estloyauté Fédérale et Subsidiarité: & Propos des #rdii 17 Novembre
1993 dans les Affaires C-2/91 (Meng), C-245/91 @plat C-185/91 (Reiff)30 CAHIERS DR. EUR. 523
(1994); \AN BAEL & BELLIS, COMPETITION LAW, supranote 91984 & 987;and Malin Thunstronet al,
State Liability under the EC Treaty Arising fromtid@ompetitive State Measured5 WORLD COMP.
515, 518-519 & 527 (2002\Iso SzYSzCzAK, REGULATION OF THE STATE IN COMPETITIVE MARKETS,
supranote 56, 102-103.

144 The formalism of the approach followed by the B@¥ stressed by Norbert Reidfhe ‘November
Revolution' of the European Court of Justigeck, Mengand Audi Revisited 31 CML Rev. 459, 468—
469, 472-473, 475-476 & 488-491(1994). See theisnt of BaqueroState Action Doctrinesupra
note 116, 580; and Castillo de la Torgtate Actionsupranote 128, 429-430. The formalist approach to
this issue has also been criticised by John Terhpleg, The Core of the Constitutional Law of the
Community—Article 5 EGn CURRENT AND FUTURE PERSPECTIVES ONEC COMPETITION LAW 41, 59
(Lawrence W. Gormley ed., 1997)EBRGAARD, COMPETITION & COMPETENCES supranote 118, 78-89;
Van der Eschloyauté Fédérale et Subsidiaritéupra note 143, 536; and Schep&eglegation of
Regulatory Powetrssupra note 141, 33. See alsoz¥$zCzAK, REGULATION OF THE STATE IN
COMPETITIVE MARKETS, supranote 56, 71-73; BENDIA, EXCLUSIVE RIGHTS, supranote 70, 26; and
Francisco Marcod,0s Precios de Abogados y Procuradores frente abEl® de la Competencia: ¢Un
Formalismo ExcesivQ™ ANUARIO DE LA COMPETENCIA2002 507, 525-528 (Lluis Cases ed., 2003).

195 A sjtuation criticized by almost all commentatosge Jean-Francois Verstryndde Obligation of
Member States as Regards Competition in the EEGty[r£988 FORDHAM CORP. L. INST. 21-26 (Barry
Hawk ed., 1989); Gyselefgtate Action and Effectiveness of Competition RBions supranote 117, 55
and JLIO BAQUERO, BETWEEN COMPETITION AND FREE MOVEMENT: THE ECONOMIC CONSTITUTIONAL
LAW OF THE EUROPEANCOMMUNITY 144 & 153-154 (2002But see Alan B. HoffmanAnti-Competitive
State Legislation Condemned Under Articles 5, 8% &® of the EEC Treaty: How Far Should the Court
Go afterVan Eycke&, 11 E.C.L.R. 11, 12, 23-24 & 27 (1990).
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EC rules addressed to undertakings. Inasmuch amegative effect on the application
of articles 81 and 82 ECT is identified under theewmnstances of the case (what
arguably will always occur in the absence of dineeblvement by undertakings) the
regulatory activities of the State will not be het scrutinised under the State action
doctrine, regardless of their potential or actuiiéats on competition. Hence, it is
hereby submitted that the State action doctrine &lort from instituting a full-fledged
competition rule applicable to public action be@iisonly proscribes anti-competitive
regulationbut not other forms of anti-competitive marketervention™*® and because it
limits its scope to a formal argument based onitlgact of such regulation on the
effectiveness of the competition rules applicaleundertakings—disregarding the
potential competition-distorting effects that indegent and unilateral public behaviour
can generate on the competitive dynamics of th&enar

Given that the State action doctrine is not of aegal scope, nor is it designed to
review all public activity outside the scope of sifie EC competition rules®’ it is
submitted that this jurisprudentially created tlyestill leaves relatively wide space for
State anti-competitive or competition-distortindiaty. In other terms, the State action
doctrine, as it currently stands, has the rathmitéid purpose of guaranteeing that
member States do not limit the effectiveness ofa@rust rules aimed at undertakings
(i.e. arts. 81 and 82 ECT). In so doing, it neglectsathi-competitive effects that other
types of legislation, public regulation and adntir@Bve practicei(e. unilateral State
action) can generafé® and misses on the opportunity to flesh out a futlenciple
derived from articles 3(1)(g), 4 and 10(2) ECT timmbhibited publicly-generated
distortions of competition in broad terms and reegi that they abstained from
distorting competition in any manner that would ebely affect the functioning of the
internal market.

It is furthermore advanced that this case-law isomplete and does not clearly
delineate the limits of the doctrine, in that itckisively establishes the ‘upper bound
for State Action immunity (or the point at whicha& intervention in the market

146 Even if it was convincingly shown that case-lawildosupport that not only legislative or regulatory
activities of member States, but also any othational policies, even unwritten, are likely toibeluded

in the concept of national measures to be evaluatebrding to[the] general principle[governing the
interaction of articles 3(1)(g), 10(2) and 81 EGFBee NEERGAARD, COMPETITION & COMPETENCES
supranote 118, 54-56; with reference to Jdgmt. ECJ of-&Bruary 1986, in case 174/84Bdlk OIl
[ECR 1986, 559]; andZ&¥szCczAK, REGULATION OF THESTATE IN COMPETITIVE MARKETS, supranote 56,
58—it seems clear from later developments of tladeSaction doctrine case-law that this broad amroa
to the scrutiny of member States’ intervention tomomic activity has unfortunately been largely
unexplored by the ECJ. Indeed, as it has beengmbiotit by some commentators, the approach of the
ECJ to the development of the State action docthiag been rather cautious; see Triantafylloes
Reégles de Concurrence et I'Activité Etatique y Cosnfes Marchés Publigssupra note 131, 68; and
PoIARESMADURO, WE THE COURT, supranote 129, 75-76.

147 BaqueroState Action Doctrinesupranote 116, 556 & 580.

148 A situation criticised by, among others, Chan-Muu@g, The Relationship Between State Regulation
and EC Competition Law: Two Proposals for a Coherepproach 16 E.C.L.R. 87, 90 (1995); as well
as by GagliardiUS and EU Antitrust versus State Regulatgupranote 121, 365.
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‘begins’ to be exempted from competition analysba) completely disregards its
‘bottom’ limits. The application of th&an Eycke tesmerely determines that State
legislation or regulation will not run contrary #&wticles 3(1)(g), 10(2) and 81 and 82
ECT (.e. will be shieldedfrom competition scrutiny) when the State adoptgdlation
thatindependenthgenerates anti-competitive effects—that is, legish that does not
impose, reinforce or delegate anti-competitive beha on undertakings.

Therefore, the State action doctrine setspbimt of departurgor point of entry) of
the antitrust immunity conferred upon member Statehich is to be found where their
activity is unilateral and is (apparently) derived from the exercise @mfeseignty or
public powers. However, the doctrine remains largeider-developed as regards the
equally necessanyoint of exitof the immunity provided by the exemptione-it does
not set the proper (legitimacy) thresholds belowcWiState intervention should ‘stop’
being automatically exempted from competition dogyt nor the thresholds below
which State economic intervention through (non{tatpry measures should be
subjected to a general competition principle andpprtionality requirements. This
situation generates a relatively large and fuzaaaf State economic intervention in
the market where the applicability of the Stateomcidoctrine remains unclear and
guestionable. In the end, in our view, the StatBoacdoctrine cannot be applied
uncritically to all types of State economic intemtien.

Consequently, it is submitted that, if competitrokes are to be adapted to the reality of
the markets and are to continue serving their geémpmrpose of guaranteeing that the
internal market is based on a system than enshatsodmpetition is not distorted [art.
3(1)(g) ECT] and that economic policy is condudtedccordance with the principle of
an open market economy with free competition &ft) ECT], the current case-law of
the Community judicature needs to be further dgyatioas regards the limits of State
action immunity. It is our opinion that, under d¢arrent formulation, the State action
doctrine is the result of patchy developn&hand results in aimplicit and exceedingly
broad exemption from EC competition rules for Statdi-competitive regulation
unrelated to the anti-competitive practices of umalengs and for unilateral
competition-distorting (non-)regulatory State aciio® which falls short of constructing
a complete doctrine aimed at guaranteeing that raef@tates fully comply with their
general obligations to refrain from adopting anyaswes that jeopardize or run against
the internal market policy, properly understoodcasprising a system that ensures

149 NEERGAARD, COMPETITION AND COMPETENCES supranote 118, 111.

130 Although in relation with the situation in thee USsimilar criticism has been expressed by Peter J
Hammer & William M. SageMonopsony as an Agency and Regulatory Problem ialthleCare 71
ANTITRUST L. J. 949, 950 & 979-986 (2003-200Qontra, see Castillo de la Torr&eglamentaciones
Publicas Anticompetitivasupranote 128, 1331-1333, who considers that the atetogurther develop
the State action doctrine in a more effects-basedon-formalistic approach amecalcitrant or even
surrealistic (sic)—and, particularly, those made by Gagliardis and EU Antitrust versus State
Regulation supranote 121; and Temple Lan8tate Measures Restricting Competitisupranote 124.

It is our hope that this paper will be similarlycedcitrant and surrealistic as such interestingkaor
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undistorted competition—as has been establishedydy articles 3(1)(g), 4 and 10(2)
ECT. It is argued that the development of such eergeneral doctrine, based on a wide
principle prohibiting publicly-generated distort®mf competition in broad terms, is
desirable. Therefore, it seems to deserve furtbasideration, particularly in light of
possible future developments in EC law.

e) The State Action Doctrine and the Treaty of duisbrolL)

In this regard, we consider that the general ambr@atlined above—based on articles
3(1)(g), 4 and 10(2) ECT as they currently stanitl,remain substantially unaltered and
will continue to be supported by a joint readingadicles 3(3) EUT, 4(3) EUT, 3(1)(b)
EUFT and Protocol (27) EUFT. It should be noted th&ing the process of reform of
the ECT, the substitution of article 3(1)(g) ECTilwa Competition Protocol has been
approved by the ToL and, as of the time of writirsgpending final ratification. If and
when such change is finally implemented, the effeaess and validity of some of the
jurisprudential constructions based on that prowisof the ECT could seem to be
jeopardised—and, most noteworthy, the State actlootrine hereby discusséth.
However, it is submitted that, given that the anehdireaty establishes that the Union
shall have exclusive competence for the establishnoé the competition rules
necessary for the functioning of the internal matdeeticle 3(1)(b) EUFT] and that
member States have expressly declared tiat internal market includes a system
ensuring that competition is not distorted it remains highly debatable whether any
significant changes to competition policy (and ticatarly, to the State action doctrine)
should be envisaged, and most probably none shueildxpected>® Indeed, a joint
reading of articles 3(3) EUT, 4(3) EUT, 3(1)(b) El}X~and, if necessary, Protocol (27)
EUFT, should allow the ECJ to keep the State aafioctrine unaffected. All in all,
‘freedom of competition stands as a general priecifl EC Law*** and competition

%1 See Alan RileyThe EU Reform Treaty and the Competition Prototisidermining EC Competition
Law, 28 E.C.L.R. 703, 705-706 (2007).

132 5ee Protocol (27) EUFT on the internal market@mipetition, whereby member States agree that the
Union shall, if necessary, take action under thevigions of the Treaties to this end, includingiatt
under article 352 EUFT—which provides for legislatinitiative of the Council, based on unanimity, i
case it should prove necessary, within the framkwbthe policies defined in the Treaties, to attane

of the objectives set out in the Treaties, andliteaties have not provided the necessary powers.

13 See Heike SchweitzeGompetition Law and Public Policy: Reconsidering dneasy Relationship.
The Example of Art. 8{European University Institute Working Papers, LAI07/30),available at
http://ssrn.com/abstract=1092888 similar terms, see IANA KACZOROWSKA EUROPEAN UNION LAw
50 (2009). Also, in very rotund terms, ChristiarthesA Renaissance of the European Constitutjom?
INTEGRATING WELFARE FUNCTIONS INTOEU LAW—FROM ROME TOLISBON 29,30 (Ulla B. Neergaardt
al eds., 2009). With a more conservative approach,Miebael Dougan,The Treaty of Lisbon 2007:
Winning Minds, Not Heartst5 CMLREv. 617, 653-654 (2008). More doubt is expressedAyreR &
SCHEPEL, STATE AND MARKET IN EUROPEANUNION LAW, supranote 56, 19-21.

154 Jdgmt. ECJ of 7 February 1985, in case 240/88aste oilJECR 1985, 531] 1 9. See als®ikROT,
DROIT PUBLIC ECONOMIQUE, supranote 64, 130; andadl M. BROEKMAN, A PHILOSOPHY OFEU LAw.
POSITIONS INLEGAL SPACE AND THECONSTRUCTION OF AJURIDICAL WORLD IMAGE 343et seq(1999).
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provisions are éssential for the accomplishment of the tasks etgdu to the
Community and, in particular, for the functioninfjtbe internal market'>°

In our view, by recognising the key importance oidistorted competition for the
internal market and, consequently, by strengtheitsgase-law on the fundamental
character of freedom of competition as a geneiacye of EC law, the ECJ would be
in a good position to maintain and further develop State action doctrine in the future.
However, the likeliness of such a development remainclear>® In any case,
proposals will hereby be advanced to contribut¢htd potential future development,
particularly with the aim of adopting a more subsige (or less formal) approach to the
State action doctrine that gives wider room to bfadancing of economic and non-
economic considerations in the treatment of Stat®m (nfra 85.2)—which, in our
view, would be highly desirable.

4. PRELIMINARY CONCLUSIONS: A PERCEIVED GAPIN EC COMPETITION LAW

The analysis of current EC competition law instdns has shown that, in general
terms, they are ill-equipped to effectively addrgmssblicly-generated competitive
distortions in the public procurement field, excepwvery specific and rather marginal
circumstance$Y’

Firstly, rules applicable t8tate aid(art. 87 ECT) will only play a role when the terms
of the public contract result in an undue econocacicantage for the public contractor—
I.e. if they do not reflect normal market conditionds@, given that the case-law and the
practice of the Commission have generated a rdflatfmesumption that excludes the
existence of such undue economic advantage whenawsed of the contract is
compliant with EC public procurement rules, receuts State aid rules to prevent
competition-distorting public procurement practicssems to be doomed bweious
circle of inquiry that will only be broken when and ifette is a blatant disproportion
between the obligations imposed on the public eatdr and the consideration paid by
the public buyer—which is not likely to occur inetimajority of cases. Therefore, State
aid rules cannot be the basis for a general cotigetiaw-based solution to
competition-distorting practices in public procuem*™>®

Secondly, rules applicable twandertakings enjoying exclusive or special righatsd,
more specifically, rendering services of generaneenic interest (art. 86 ECT) are

135 Jdgmt. ECJ of 1 June 1999, in case C-126/9%ce SwissECR 1999, 1-3055]  36; see also
SzYszCzAK, REGULATION OF THESTATE IN COMPETITIVE MARKETS, supranote 56, 45-46.

1% Indeed, reticence in the ECJ to further expandStiage action doctrine has been reported; smalK,
EC COMPETITION LAW, supranote 75, 223-225; and Leigh Hanchéagmmunity, State, and Markét
THE EVOLUTION OF EU LAwW 721, 734 (Paul Craig & Grainne De Burca eds., 1998e also \MISH,
COMPETITION LAW, supra note 72, 215. Future developments are, hencecdiffto anticipate; see
SAUTER & SCHEPEL, STATE AND MARKET IN EUROPEANUNION LAW, supranote 56, 128.

57 Similarly, see BvID KATZ, JUGE ADMINISTRATIF ET DROIT DE LA CONCURRENCE112-113 (2004).

138 Along the same lines, stressing the limited saufp@tate aid rules, see Wint&e(de)fining the Notion
of State Aidsupranote 66, 484; who encompassess the views advédaycA& Jacobs, in his Opinion of
26 October 2000, in case C-379/9BreussenElektraf 151-155.
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similarly irrelevant to prevent competition-distag public procurement practices. The
general prohibition of article 86(1) ECT will onbe applicable in the largely unlikely
cases in which the award of the contract genematesstriction of competition in the
market by having exclusionary effects on the urakengs that have not been awarded
the contract—which, mainly, are restricted to tasecofconcessionsMoreover, article
86(1) ECT imposes obligations on member Stptesfuturoand consequently, even in
the relatively rare cases in which it is applicaliierovides an insufficient legal basis to
constrain the behaviour of the granting authoritypmpto the award of the contract—
particularly, during preparatory phases of the prement procedure. Similarly, the fact
that the public contractor rendessrvices of general economic interesalso irrelevant
for public procurement processes, as the awardeotontract lies outside of the ‘public
service’ exception regulated in article 86(2) E@Werall, article 86 ECT constitutes a
very limited instrument to fight anti-competitivalgic procurement practices.

Thirdly, as regards purchasing activities, the vat case-law has adopted an
exceedingly narrow interpretation of the conceptuoidertaking’ and, more precisely,
has departed from th&nctional approachgenerally adopted as regards the prior
requirement to carry on an ‘economic activity’.dmatherformal twistof the concept of
‘economic activity’, some of the latest developnseat the Community case-law have
left public procurementa’s such outside the scope of the prohibitions laid dovwn i
articles 81(1) and 82 ECT. To be sure, public precient conducted by public bodies
that develop a subsequent or ‘downstream’ econoaciivity are the object of
competition law analysis and are subject to ECitiarst’ rules—but that is largely
circumstantial and does not properly place the $amu the competition analysis of the
undertakingas a buyerIn our view, this approach results in a doubkufficiency. On
the one hand, the scope and results of such citemitred analysis of procurement
activities will be strongly influenced by the contiige situation of the public buyer in
the ‘downstream’ market and, hence, no satisfaatadgpendent test for ‘pure’ buying
activities can be expected to be developed inghalytical framework. Even if that was
irrelevant (which, in our view, is not) the situatiis such that a given competition-
distorting public procurement practice would rumirary to EC ‘antitrust’ rules or not
depending on considerations regardinther activities developed by the public
purchaser—what would most probably result in a latkonsistency of interpretative
criteria, in discriminatory situations and, in tked, in a loss of legal certainty as
regards the application of competition rules in gublic procurement arena. On the
other hand, competition-restrictive public procuesm practices would be relatively
easy to shield from competition law scrutiny by thenple device of getting them
conducted by public entities not developiagbsequeneconomic activities for the
purposes of article 81 and 82 ECT. Be it as it mander the current case-law, ‘core’
EC competition rules are substantially incapablefighiting anti-competitive public
procurement practicess such
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Finally, the extension of such ‘core’ prohibitiotts public intervention in the markets
by recourse to articles 3(1)(g), 4 and 10(2) EC®&., (the State action doctrineis
limited to those instances where member Statesilaéign jeopardizes the effectiveness
of the application of the antitrust prohibitiongll@own in articles 81(1) and 82 ECT to
the conduct of undertakings, and does not captuember States’ unilateral
competition-distorting behaviour that is unrelatéadl competition violations by
undertakings. It has been submitted that a morergéapproach is possible (both under
the rules of the current ECT and the expected EUBMY that current State action
doctrine results in an implicit and exceedinglydmexemption from competition rules
for anti-competitive regulation unrelated to theagiices of undertakings and for
unilateral competition-distorting non-regulatory att action. Nonetheless and
unavoidablyde lege latacurrent State action doctrine is also substdpntiatapable of
preventing anti-competitive public procurement.

To sum up, given the various restrictions and Bnoit current competition instruments,
there is no EC competition rule generally applieaiol public procurement activities as
such—which, it is submitted, constitutasgap in EC competition lawThe need to
develop effective, consistent and comprehensive&@petition rules applicable to the
public sector is almost undeniable—particularly ragards the public procurement
arena. The perceived gap shows thatsystemof competition rules in the ECT is still
incomplete, or does not go full-circle—since itstdl open on its extremes as regards
the market or commercial activities carried on bl entities. On the one end, ‘core’
competition rules are indistinctly applicable tavpte and public undertakings and go a
long way in disciplining and reigning in their matkbehaviour. However, the strict
interpretation as regards the concept of ‘econoacitvity’ for their purposes leaves
public procurements suchoff-bounds. On the other end, State action doethas
extended the material prohibitions of those ‘carempetition rules to the activities of
public authorities, but too strict an interpretatiof the requirements for its
application—and, particularly, of the need for urtdkings to be involved in the anti-
competitive situation, has left unilateral publictian (and, most noteworthy, public
procurement) also out of bounds. Therefore, enigrginy of these two ends of the
system of competition rules (or both), will cloge tcircle and effectively bring public
procurement within its scopé? In our view, such a development of EC law would
result in a more competition-oriented public presuent system, which would
contribute to attain the common aims of competiaond public procurement law—and,
in the end, would further social welfare.

159 pifferently, it is submitted that developmentsated to articles 86 and 87 ECT are harder to egeisa
since those provisions will always be constraingdgsdme of their basic elementse; respectively, by
the concept of ‘exclusive or special rights’ anc tlequirement of ‘undue economic advantage’.
Consequently, this paper will not explore proposiadd have them as a legal basis.
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5. A MORE EcoNoMIC AND EFFECTS-BASED APPROACH: TwWO PROPOSALS TO
SUBJECT PuBLIC PROCUREMENT TO EC COMPETITION LAW

In view of the above, it is our opinion that rore economically-sounor less
formalistic) approach to these issues would sigaiftly contribute to bridge the
perceived gap in EC competition law and to devebopmore consistent set of
competition rules applicable to public intervensan the market and, particularly, to
competition-distorting public procurement rules gmectices. To be sure, such re-
interpretative task might not be easy to conduatt(gularly inasmuch as it affects some
trends of ECJ case-law consolidated for a relativehg period of time), and some
obstacles in the adoption of such more pragmatcagzh might be encountered in the
structure of EC competition rules (and, particylanh the limited scope of articles 81
and 82 ECT to incorporate non-economic considergjidHowever, such approach can
easily be subsumed under basic ECT principles aartbates for the construction of the
internal market and, consequently, in our view, sgmoposals can be advanckxllege
ferenda

Along these lines, it is submitted that the gapMeein the competition rules applicable
to undertakings (public or private) and those aatlie to the State has still not been
sufficiently narrowed down by the case-law, whiclanc be refined in two
complementary ways. On the one hand, through aqreffects-basedgevision of the
concept of ‘economic activity’ to include ‘pure’ llic procurement activities-which
exclusion from that concept for the purposes ofde@petition rules is based on a too
formal approach and lacks sufficient economic figstiion. Consequently, a revision of
that approach to bring public procurement understtupe of those rules—at least when
it is susceptible of generating the effects thahgetition law aims to prevent, seems a
clearly desirable development.

On the other hand, further developments of theeSdation doctrine based on a more
elaborate distinction between sovereign activiaad commercial or market activities
also seem desirable. In this respect, it is subditthat constructing amfarket-
participant exceptionto the State action doctrine would significanttgntribute to
clarify its scopei(e., to set its fTower boundy and would provide competition policy
with a more economically-oriented instrument toktagublicly-originated restrictions
of competition that, so far, remain out of reath.

180 proposals along the same lines have been madéehy PescatoreRublic and Private Aspects of
Community Competition Lawl0 FORDHAM INT'L. L. J. 373 (1986-1987); Bastiaan van der Esdtne
System of Undistorted Competition of Article 3fftte EEC Treaty and the Duty of Member States to
Respect the Central Parameters Therddf FORDHAM INT’L. L. J. 409, 409-431 (1988); Verstryngde
Obligation of Member States as Regards Competfisapranote 145, 21-26; and Gysel&tate Action
and Effectiveness of Competition Provisiosspra note 117, 56-58, and ibAnti-Competitive State
Measures under the EC Treaty: Towards a Substahgégality StandardSUPPLEUR. L. REv. (1993).
Contra, see HoffmanAnti-Competitive State Legislatipeupranote 145, 23—24But seeNEERGAARD,
COMPETITION & COMPETENCES supranote 118, 219 & 225-226; Waelbroe&tapports entre les Régles
sur la Libre Circulation et les Régles de Concumensupranote 127, 795-797; andow QuiTzow,
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In our opinion, these are the main changes andions that could be conducted in ECJ
case-law in order to allow for such a more econaapigroach towards the subjection of
competition-distorting public procurement rules apdhctices to EC competition
rules—and, indirectly, of other types of public ketrintervention. While any of those
further developments of the case-law would by ftsmintribute to improve the
economic consistency and the logic rationale ofdimeent competition rules, arguably
none of the proposed changes would by itself saiffec achieve the desired result of
reining in public anti-competitive or competitiomstbrting behaviour. Moreover, a
piece-meal approach might result in further incstesicies and newly created gaps in
EC ‘public’ competition rules. Therefore, it is suoitted that a simultaneous and
consistent revision of both prongs of current dase—i.e. the too stringent definition
of ‘economic activity’ and the too formalistic ajpaich to State action doctrine, should
be conducted in a coordinated manner.

5.1. Reinstating the Public Buyer as an ‘Undertakjih or Public Procurement as an
‘Economic Activity’

a) The Current Approach: The Analysis of Public @n@ment Activities Is Peqgged to
the Subsequent Use of the Purchased Goods or Egrvic

As has already been mentioned, it is submitted th&a(CFI and the ECJ have recently
developed an overly formalistic and restrictive raggh towards the analysis of public
procurement activities from a competition law pexdpve. The CFl initiated this case-
law in FENIN,*®* where it analysed the specific issue whether msicly activities
qgualify per seas ‘economic activities’ in the sense of EC conjmeti law—and
particularly as regards their instrumental role ttoe definition of ‘undertaking’ in the
context of articles 81(1) and 82 ECT. The CFI fotimat:

‘36. [...] it is the activity consisting in offering goods asetvices on a given market that is the

characteristic feature of an economic activjty.], not the business of purchasing, as such.
Thus,[...] it would be incorrect, when determining the natoféhat subsequent activifgic),

STATE MEASURESDISTORTING FREE COMPETITION, supranote 97, 15. It is submitted that there is scope
for development of the State action doctrine thioeffects-basedests.Contra Castillo de la Torre,
Reglamentaciones Publicas Anticompetith\sagranote 128, 1331-1333.

181 The procedure was initiated in appeal of Commissi®ecision of 26 August 1999, in case IV.F.1./
36.834-FENIN; where the Commission held the positiater adopted by the Community judicature,
albeit in still less convincing terms. It is padiarly noteworthy that the Commission based iténtlan
the indissociability of procurement and subseqaetitvities on the basis thaihe autonomous exercise
as a single market activity of the part of the wtyi that is allegedly dissociable must be econathic
viablein the short, medium, or long terg@mphasis added, original in Spanigh,at § 20in fine). In our
view, recourse to such criterion of economic vidpils at odds (or, at least, completely foreignjhw
Community case-law regarding the concept of unélangg—not to mention with economic theory—and
should have been the object of further analysid,(arobably, rejection) by the Community judicatime
the process of appeal of the Commission’s Decistoompare with ObDUDU, BOUNDARIES OF EC
COMPETITION LAW, supranote 95, 35-45, who seems to support the poditiat) for the purposes of EC
competition law and according to the relevant dase-an ‘economic activity’ must generate a ‘poiaint
to make profit' in order to grant the entity thaewvélops such an activity the consideration of
‘undertaking’. However, as already mentioned, im wiew it is more appropriate to disregard the prof
criterion for these purposesupranote 100).
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to dissociate the activity of purchasing goods frihia subsequent use to which they are put.
The nature of the purchasing activity must therefoe determined according to whether or not
the subsequent use of the purchased goods ameowssiconomic activity

37. Consequently, an organisation which purchases geaxl&n in great quantity—not for the
purpose of offering goods and services as parnoé@nomic activity, but in order to use them
in the context of a different activity, such as ahe@ purely social nature, does not act as an
undertaking simply because it is a purchaser invem marketWhilst an entity may wield very
considerable economic power, even giving rise maoaopsony, it nevertheless remains the case
that, if the activity for which that entity purclessgoods is not an economic activity, it is not
acting as an undertaking for the purposes of Conitpuwompetition law and is therefore not
subject to the prohibitions laid down in Article(8) EC and 82 ECTemphasis added§?

On appeal, the ECJ upheld the main findings ofGRé (albeit no express confirmation
of the broader holding in § 37 of the CFI judgmersts made as regards shielding
public monopsonysituations from competition law scrutiny) by detéming that, as
indicated by the CFl in 36 of the appealed judgime

‘there is no need tdissociateghe activity of purchasing goods from the subsetjuse to which
they are put in order to determine the nature @it fpurchasing activity...] the nature of the

purchasing activity must be determined accordinavh®ther or not the subsequent use of the
purchased goods amounts to an economic acti@typhasis added§?

This initial approach has been recently confirmgdthe CFI inSelex where it has
reiterated the position advancedSBENIN:

‘65. [...]Jeconomic activity consists of the offer of goodd services on a given market and not
the acquisition of such goods and services. In thgard, it has been held that it is not the
business of purchasing, as such, which is the chearistic feature of an economic activity and
that it would be incorrect, when determining whetbe not a given activity is economic, to
dissociate the activity of purchasing goods from shibsequent use to which they are put. The
nature of the purchasing activity must thereforedb&ermined according to whether or not the
subsequent use of the purchased goods amountseimoanmic activity

* * *

68. [...] whilst an entity purchasing a product to be usedtifi@ purposes of a non-economic
activity “may wield very considerable economic powe&ven giving rise to a monopsony, it
nevertheless remains the case that, if the actigityvhich that entity purchases goods is not an
economic activity, it is not acting as an undentakfor the purposes of Community competition
law and is therefore not subject to the prohibisdaid down in Articles 81(1) EC and 82 EC”
(emphasis added?

162 3dgmt. CFI of 4 March 2003, in case T-319/99ENIN v CommissiofECR 2003, 11-357] 1 36-37.
183 3dgmt. ECJ of 11 July 2006, in case C-205/03FENIN v CommissiofECR 2006, 1-6295]  26. See
Robert LaneCurrent Developments: European Union Law — ComipetiLaw, 56 INT'L. & ComP. L. Q.
422, 433 (2007), who stressed thalthough there is much, economically, to criticthés, the Court
upheld the CFI on appe€al

164 Jdgmt. CFI of 12 December 2006, in case T-155/Glex v CommissidECR 2006, 11-4797] 11 65
& 68. See also Jean-Philippe Kovartope of Competition Law: The CFl Gives Precisaal¥about the
Notion of Economic Activity and Confirms the Casg/IFENIN about the Qualification of the Purchase
Act (Selex Sistemi Integratl) GONCURRENCES168 (2007).
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Again, on appeal, thEENIN-Selexapproach has been upheld by the ECJ (albeitjralso
this instance, not giving express confirmation lo¢ toroader holdings regarding the
shielding of public monopsonysituations from competition law scrutiny), in the
following terms:

‘it would be incorrect, when determining whether rmt a given activity is economic, to
dissociate the activity of purchasing goods from slibsequent use to which they are[pui
the nature of the purchasing activity must therefbe determined according to whether or not

the subsequent use of the purchased goods amooné teconomic activity(emphasis
added)®®

As a further clarification, the ECJ concluded ttias line of reasoningcan obviously
be applied to activities other than those that apxial in nature or are based on
solidarity ***—and, consequently, has dissipated the doubts oetheh theFENIN
case-law should be restricted to that area. In \@éthis clarification, then, thEENIN-
Selexapproach should clearly be seen as the currentganéral approach of the
Community judicature to the treatment of purchasawivities as such from a
competition law perspective. As anticipated, and tfee reasons provided in what
follows, it is our view that this approach depdrtam the generalunctionalapproach
to the concepts of ‘economic activity’ and ‘und&nay’ and that it results in a too
narrow and formalistic position that seriously lisnithe ability of current EC
competition rules to ensure undistorted competitmopublic procurement markets.

b) An Assessment of the Current Approach in ther@amty Case-Law

The approach adopted by the Community case-lawbess the object of strong
criticism by scholars and practitioners for beingeassively formalistic and having a
weak economic justificatiotf” However, rejection of the Community’s judicature
position is not unanimou$® In our view, theFENIN-Selexcase-law represents a misled

185 Jdgmt. ECJ of 26 March 2009, in case C-113/073Rlex v ComnjECR 2009, nyr] 1 102 & 114.

186 3dgmt. ECJ of 26 March 2009, in case C-113/073lex v Commissid&ECR 2009, nyr]  103. Such
‘extensiohof the FENIN case-law had already been advocated;Markus Krajewski & Martin Farley,
Non-Economic Activities in Upstream and Downstrédarkets and the Scope of Competition Law after
FENIN, 32 BUR. L. Rev. 111, 112 (2007).

187 This position has been criticised by Catriona My@ompetition Law and Public Procurement: Two
Sides of the Same Coin?5 RuB. PRoC. L. Rev. 352, 357 (2006); and Victoria Louri,he FENIN
Judgment: The Notion of Undertaking and Purchadogjvity. Case T-319/99, Federacién Nacional de
Empresas de Instrumentacion Cientifica, Médica,nicgcy Dental v. Commissip32 LEG. ISS ECON.
INTEGRATION 87, 87 (2005). See also K. P. E. Lasédliyen is an Undertaking Not an Undertaking@®
E.C.L.R. 383, 383—-385 (2004)RBSSER LIMITS OF COMPETITION LAW, supranote 61, 129-130; and,
Wulf-Henning Roth,Comment: Case C-205/03 Federacion Espafiola de Empresas de Tecnologia
Sanitaria (FENIN) v. Commissipdudgment of the Grand Chamber of 11 July 2008062 ECR 1-6295

44 CML Rev. 1131, 1135-1142 (2007).

188 See Piet Jan Slofpplying Competition Rules in the Healthcare Secldr E.C.L.R. 580, 587-588

(2003); and, similarly, Johan W. van de Grondenychasing Care: Economic Activity or Service of
General (Economic) Interest25 E.C.L.R. 87, 88-92 (2004); idlhe Internal Market, the State and
Private Initiative—A Legal Assessment of Nationaked Public-Private Arrangements in the Light of
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development of EC competition law, for various oees First, it runs contrary to
previous practice in several member States witlewain taking that factor into due
consideration. Second, it disregards alternatiyr@gches previously suggested to the
Community judicature. Third, as already mentiongduns contrary to the general
functionalapproach to the concept of undertaking for the psep of articles 81 and 82
ECT. Fourth, it makes poor economic sense. Fingllgeems to be ill-equipped and
disproportionate to attain the apparent underlygmpl of affording differential
competition treatment to entities developing soematl other activities in the public
interest. These reasons will be discussed in vdtlaiis.

1) The FENIN-Selex Doctrine Runs Contrary to Prewis Practice in Member States

As has been anticipated, the position adopted kByGbmmunity judicature in the
FENIN-Selexcase-law runs contrary to the previous practicevamious member
States—at least the United Kingdom, Germany, Thin&&ands, France and Spain—
where a clear and largely consistent approach tisvaubjecting public procurement
activitiesas sucho competition rules seems to exist.

As regards théJnited Kingdom it has been stressed by several commentatorshibat
FENIN-Selex approach runs contrary to the findings of the pesiUK CAT
BetterCaredecision’® that expressly dismissed the argument tifa Simple act of
purchasing without resale is not an «economic»vagtion the basis that the relevant
factor for the analysis wasvhether the undertaking in question was in a positio

generate the effects which competition rules segkevent’*

European Law 33 LEG. ISS ECON. INTEGRATION 105,110-112(2006);and Krajewski & FarleyNon-
Economic Activities in Upstream and Downstream Mégksupra note 166, 120. Also, in very strong
terms, see Triantafyllo,es Régles de Concurrence et I'Activité Etatiq@oynpris les Marchés Publics
supranote 124, 70-71. In mild (but supporting) termes SWUTER & SCHEPEL, STATE AND MARKET IN
EUROPEANUNION LAW, supranote 56, 88.

%9 1n our view, even such a non-exaustive comparatwéew of member States domestic case-law is
relevant for the construction of the EC rule. Oa timportance of the comparative method for the @rop
development and interpretation of EC law, see Kosmaerts].e Droit Comparé dans le Travail du Juge
Communautairgin L’ UTILISATION DE LA METHODE COMPARATIVE EN DROIT EUROPEEN111 (Frangois R.
van der Mensbrugghe ed., 2004); and Vlad ConststmBreve Note sur I'Utilisation de la Méthode
Comparative en Droit Européem L’ UTILISATION DE LA METHODE COMPARATIVE EN DROIT EUROPEEN
169 (Francois R. van der Mensbrugghe ed., 2004).

170 Judgment of 1 August 2002, BetterCare Group Ltd v Dir Gral Fair Trading2002] CAT 7, | 264.

"1 See Jennifer SkilbeckThe Circumstances in Which a Public Body May BeaRigl as an
‘Undertaking’ and thus Subject to the Competitiont A998 Solely Because of its Function as a
Purchaser of Particular Goods and Services: BeteCGroup Limited v The Director General of Fair
Trading, 12 RUB. PrROC. L. REV. NA71, NA72 (2003); WisH, COMPETITION LAW, supranote 72, 329—
331; and Laura Montana & Jane Jelll$)e Concept of Undertaking in EC Competition Lavd ais
Application to Public Bodies: Can You Buy Your Watp Article 827 2 Comp. L. J. 110,114-117
(2003). See also Barry J. Rodgdihe Competition Act 1998 and State Entities as dakimgs:
Promises to Be an Interesting Debaf€lLaSF Working Paper No. 1, 2003vailable at
http://www.clasf.org/assets/CLaSF%20Working%20P##01. pdf PROSSER LIMITS OF COMPETITION
LAaw, supranote 61, 54-57 & 129-130;RROWSMITH, LAW OF PUBLIC AND UTILITIES PROCUREMENT,
supranote 57, 64—67; and Bill AllanJnited Kingdomin COMPETITION CASES FROM THEEUROPEAN
UNION 1221, 1261-1263 (loannis Kokkoris ed., 2008).
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The FENIN-Selexapproach also runs contrary to precedent&S@mmany where the
Federal Supreme CouBndesgerichtschphas consistently ruled that activities in the
‘upstream’ (purchasing) market should be considexeshomic and, thus, within the
scope of competition law since, in most cases, dfiects of such activity in the
upstream market are not insignificart.

Similarly, the Community case-law opposes precedenThe Netherlandswhere the
national competition authorityN(Ma) decided that public healthcare entities should be
regarded as undertakings in relation to their pascig policy to the extent that they
had sufficient freedom to influence the activitiefstheir providers in the healthcare
sector "

As regards the situation iRrance it is remarkable that th€our de Cassation
(overruling the prior criteria of th€onseil de la Concurrencand the Paris Court of
Appeals) also held that competition rules applyptilic procurement, even if it is
conducted by administrative bodies with no (subsatjucommercial activities—hence,
expressly overruling an approach coincident withRENIN-Selexcase-lawt.”

Finally, theFENIN-Selexcase-law also runs contrary to precedentSpain where the
practice of the competition authoritZgmision Nacional de la Competencind the
jurisprudence of the Spanish Supreme Colmb(nal Suprempholds that competition
law is fully applicable to public procurement adi®s and, in more general terms, to all
activities of public authoritie§’

172 see WintersteinSocial Security and Competition Lawupra note 46, 333; Van de Gronden,
Purchasing Cargsupranote 168, 90; and Lourifhe Notion of Undertaking and Purchasing Activity
supranote 168, 94. See also Rotbpmment: Case C-205/03 P (FENJMupranote 167, 1140-1141;
and BundesKartellamBuyer Power in Competition Law — Status and Perspes supranote 15.

173 van de GrondenPurchasing Cargsupranote 168, 91; and Lourithe Notion of Undertaking and
Purchasing Activitysupranote 168, 94.

174 On the situation prior to the intervention by eur de Cassatiarsee Michel Bazest,e Conseil de la
Concurrence et les Marchés Publicg spécial AJDA 103 (1994). On the ‘new’ appraaCbNSEIL DE
LA CONCURRENCE COLLECTIVITES PUBLIQUES ET CONCURRENCE 231 (2002) available
http://lesrapports.ladocumentationfrancaise.fr/BRR000128/0000.pdSee also BARBIT, DROIT DE LA
CONCURRENCE ETSECTEUR PUBLIC, supranote 94, 35; ROSSER LIMITS OF COMPETITION LAW, supra
note 61, 109; Olivier Guézolroit de la Concurrence et Contrats Publics. Comigumx Administratif et
Pratiques Anticoncurrentiellesn 1 CONTRATS PUBLICS. MELANGES EN 'HONNEUR DU PROFESSEUR
MICHEL GUIBAL 107 (Guylain Clamour & Marion Ubaud-Bergeron eds., 200@an-Yves Chérot,es
Méthodes du Juge Administratif dans le Contentamila Concurrenced AJDA 687, 691 (2000); Sophie
Nicinski, Les Evolutions du Droit Administratif de la Concemce 14 AJDA 751, 751-752 (2004); and
LAURENT RICHER, DROIT DESCONTRATS ADMINISTRATIFS 208—2165th edtn. 2006).

7 This position has been consistently held by thanh competition authority and has been recently
stressed by the Spanish Supreme Court in its Juatgafel9 June 2007, confirming a decision of the
National Competition Commission of 2000. For a swanyof this case-law, see Francisco UApuntes
para una Reforma de la Legislacion sobre Contratesias Administraciones Publica$65 RAP 297,
311-312 (2004); Santiago Gonzélez-Vatas Aplicacion del Derecho de la Competencia a loslétes
Publicos. Ultimas Tendencia®39 RDM 249, 261 (2001); Francisco Marc@snductas Exentas por
Ley, in COMENTARIO A LA LEY DE DEFENSA DE LACOMPETENCIA 222, 246-248 (José Massageeral
eds., 2008) ; and id¢,Pueden las Administraciones Publicas Infringil.RC cuando Adquieren Bienes
o Contratan Servicios en el Mercad@® ACTAS DEDERECHOINDUSTRIAL Y DE AUTOR (2009) (forth.).
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In general terms, an overview of these precedezgms to make it clear that national
competition authorities and judicial bodies in thesember States generally tended to
answer in the affirmative to the question whethebligc procurement or purchasing
activitiesas suchhave to be considered ‘economic activities’ arehde, suffice for the
entities conducting them to qualify as ‘undertakingnd thus be subject to the
corresponding ‘core’ competition rules-e: to the prohibitions set by the domestic
equivalents of articles 81 and 82 ECT.

The common rationale underlying the solutions aeld@it member State level seems to
be that the potential anti-competitive effects gatezl by certain public procurement
practices triggered the application of those ruldgerefore, it should be seen as rather
surprising that Advocate General Poiares Maduroclooied that & study of
comparative law shows that the national law of Member States adopts criteria
similar to those developed by the Cotift—given that the brief overview hereby
conducted seems to point rather clearly in the spppdlirection-’’

i) The FENIN-Selex Doctrine Runs Contrary to Alteiative Approaches Previously
Suggested to the Community Judicature

Interestingly, the same approach followed by thevaimentioned member States had
been suggested to the ECJ by Advocate General dacGlisal, expressly stressing the
important point that &ey considerationvhen determining if an undertaking is engaged
in an economic activity is to analyse whether thdartaking in question is in a position
to ‘generate the effects which competition rules segkeévent*’® Also in very clear
terms, Advocate General Jacobs heldCassa di Risparmio di Firenzbéat ‘an entity
should qualify as an undertaking for the purposkthe EC competition rules not only
when it offers goods and services on the marketalad when it carries out other
activities which are economic in nature and whiclld lead to distortions in a market
where competition exists’® consequently adopting a clearly functional apphdacthe
concept of undertakirt™—which, in our view, would have been consistenthwtie
previous Community case-law. However, by deparfirmgm these proposals on the
basis of flawed and insufficient reasonifiythe CFI and the ECJ have set a course that

17 Op. AG Poiares Maduro a0 November 2005, in case C-205/03 PENIN v Commissiarf] 23.
Y 1n similar terms;see Krajewski & Farlefyon-Economic Activities in Upstream and Downstream
Markets supranote 166, 121-122.

178 See Op. AG Jacobs @R January 2002, in case C-218/0Cisal, § 71. On the importance of the
criterion of the effects of State activity on theanket for the development of competition law; see
SzYszCczAK, REGULATION OF THESTATE IN COMPETITIVE MARKETS, supranote 56, 10.

179 See Op. AG Jacobs 87 October 2005, in case 222/08assa di Risparmio di Firenz§ 78.

180 See Montana & JellisThe Concept of Undertaking in EC Competition |.awpra note 171, 114;
ODuUDU, BOUNDARIES OFEC COMPETITION LAW, supranote 95, 28-30; and Ronit Kreisberger, FENIN
Immunity from Competition Law Attack for Public Btg? 15 RiB. PROC. L. REV. NA214 (2006).

181 particularly since any analysis of the sort is ptEtely omitted in th&ENIN judgements, and bluntly
rejected it in the CFSBelexjudgment; see Jdgmt. CFl of 12 December 2006ase cT-155/04 -Selex v
CommissiofECR 2006, 11-4797] 1 68.
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runs contrary to the general functional approactinéoconcept of undertaking by means
of theFENIN-Selexcase-law.

iii) The FENIN-Selex Doctrine Runs Contrary to th&eneral Functional Approach
to the Concept of ‘Undertaking’

On this point, the ECFENIN judgment seems to implicitly rely on the Opinioh o
Advocate General Poiares Maduro that (somehow oélsguestricted the importance
of the effects criterion by stressing that it sliobe considered in the context of the
broader analysis of whether the activities conadraee developed under market
conditions {.e. according to the criterion of participation in amket or the carrying on
of an activity in a market context). In this regatte Opinion stressed that:

‘That is the context in which the references in dageto the_capacity to commit infringements
of competition lawcan be understood, as the basisdategorisingan entity as an undertaking.
Even if no profit-making activity is carried ongtle may be participation in the market capable
of undermining the objectives of competition lavhe TCourt's case-law_should not be
interpreted as meaning that that criterion is suéfnt to establish that an entity is to be

classified as an undertakindput it supports a conclusion that competition Ialaould apply
(emphasis added and footnote omitt&d).

This preliminary approach already shows a sigmificeestriction on thdunctional
approach adopted by member States’ previous peacticl suggested by Advocate
General Jacobs i€isal and Cassa di Risparmio di Firenzén fiercer terms, when
specifically addressing the applicability of théeefs criterion, the Opinion of Advocate
General Poiares Maduro adopts a formal and vetyictage theoretical approach that
substantially amounts to denying any analyticaévahce to the potential effects of
public procurement on competition-e- moves away from the functional approach.

‘The appellant claims that, in determining whethrer purchasing activity...] was economic in
nature, the Court of First Instance should havesidered whether it was liable to have anti-
competitive effects in order not to create ‘unjiisti areas of immunity’. However, such a
criterion cannot be accepted, since it would amdorgubjecting every purchase by the State,
by a State entity or by consumers to the rulesoofigetition law On the contrary, as the
judgment under appeal rightly pointed out, a pusshéalls within the scope of competition law
only in so far as it forms part of the exercise asf economic activity. Moreover, if the
appellant’'s argument were to be adopted, the e¥ewess of the rules relating to public
procurement would be reducé@dase C-76/976gel[1998] ECR 1-5357)’ (emphasis added and
footnote omitted§®®

In our view, other than substantially departingnirthe criteria and practice existing at
national levef®* it is noteworthy to stress that the argumentsfpuard for the blunt

182 Op. AG Poiares Maduro D November 2005, in case C-205/03 PENIN v Commissiarf] 14.
183 Op. AG Poiares Maduro a0 November 2005, in case C-205/03 PENIN v Commissiarf] 65.

'8 |nterestingly, though, the AG makes referencéeoeixistence of such effects-based criteria abnati
level (with specific reference tBetterCare id. at 1 23-25) but does not subsequently th&mtinto
consideration and, most importantly, rejects thathaut specific explanations for such a departure.
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rejection of the effects criterion in the assesdnoénhe economic nature of an activity
for the purposes of articles 81 and 82 ECT areusxedly formal and substantially
insufficient to support the exclusion of an effebtsed functional analysis.

Firstly, as regards the apparently exorbitant iogtlons of the adoption of an effects
criterion—which would amount to subjecting every purchase by tageSby a State
entity or by consumers to the rules of competilzavi; serious doubts can be cast as to
its accuracy and relevance. On the one hand, referdo consumers (at least
understood individually) is completely irrelevanthda misleading, since only in
extraordinarily rare circumstances purchases cdeduley consumers will be able to
‘generate the effects which competition rules seefrévent*® On the other hand,
referring to every purchase also might seem disproportionate, sireergl rules
controlling the application of competition law wdudutomatically be applicadf® (i.e.

de minimis article 81(3) ECT, block exemption regulatioris, e

Secondly, as regards the suggested undesirabilgylgecting the purchases conducted
by the State and State entities to competitiondad its potentially negative impact on
the effectiveness of the rules relating to pubtimcprement, the stark formulation in the
FENIN opinion makes its interpretation difficult. Nonelbss, given the general need
for public procurement to take place in competitmarkets if it is to attain its specific
objectives:®’ and the existence of a very substantial commagnafiprinciples between
both areas of economic regulation, the argumenmsekasically void of specific
meaning and resembles a general remark difficulsupport® It is thus hereby
submitted that it is anobiter dictumlike’ consideration that should not be given
excessive analytical weight.

Hence, given that the formal reasons so far puwdod to reject the conduct of an
effects-based analysis as regards the subjectiopubfic procurement to ‘core’

competition law prohibitions do not seem convingirgn economically-oriented

analysis of the nature of public procuremast suchand of its potential effects on

competition seems appropriate to determine whetieecurrent EC case-law should be
left unchanged or, on the contrary, should be redsand aligned to the previous
national practices in several member States andoteeous Opinions of Advocate

General Jacobs.

185 See RothComment: Case C-205/03 P (FEN|N)pranote 167, 1138.
18 See RothComment: Case C-205/03 P (FEN|Nypranote 167, 1138-1139.

187 See AIDREW COX, PUBLIC PROCUREMENT IN THE EUROPEAN COMMUNITY —THE SINGLE MARKET
RULES AND THE ENFORCEMENTREGIME AFTER1992 259-278 (1993); Steven L. Schooamdering the
Decline of Federal Government Contract Litigationthe United States8 RuB. PROC. L. REv. 242,248
(1999); Anderson & KovacicCompetition and International Trade: Essential Céempents in Public
Procurementsupranote 43, 70-72 ; and Dean E. Brufgvernmental Procurement: “FAR” from a
Competitive Procesin ADVANCING PUBLIC PROCUREMENT. PRACTICES INNOVATION AND KNOWLEDGE-
SHARING 156 (Gustavo Piga & Khi V. Thai eds., 2006).

18 Moreover, in our view, the reference to Jdgmt. BE24 September 1998, in case C-76/976gel
[ECR 1998, 1-5357] seems unwarranted. Along the esdimes, Roth,Comment: Case C-205/03 P
(FENIN), supranote 167, 1139 fn 34.
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Iv) The FENIN-Selex Doctrine Makes Poor Economic &2

In furtherance to the above, it seems remarkalaletktie reasoning followed by the CFlI
and the ECJ iFENIN andSelexmakes poor economic sense and brings about decision
making criteria that will hardly lead to economlgaheaningful outcomes in the future.
Considering that anetonomic activity consists of the offer of goodd services on a
given market and not the acquisition of such gaous servicesdoes not hold watef?

A proper understanding of the ‘economic’ naturéhef market determines that activities
in either side of iti(e. bothsupply and demand) are equally economic and gquall
important to its analysiS° Purchasing activities are clearly economic in reathy
themselves? regardless of the type of ‘downstream’ activitiesvhich the goods and
services procured are dedicatétRemarkably, this was acknowledged in the Opinion
of Advocate General Poiares Maduro

‘The essential characteristic of a market is thatintolves exchanges between economic
operators in the form of supplies and purchaseshét context, it is impossible to see how the

one can be made subject to review under competdiwrwhile the other is excluded from dis
the two are reciprocalemphasis addedj?

However, the Opinion of Advocate General Poiaresdia considered that this
analysis does not by itself invalidate the reasprohthe CFI that led it to treat the
classification of a purchase as an ‘economic’ #gtivor not depending on the
subsequent use of the goods purchased; whichas@usion that in our opinion is, at
least, questionable—as the logic of economic depmec®lor reciprocity of the activities
on both sides of the market and their equally ecoomature gets lost.

Furthermore, the position adopted by Advocate Gdriewiares Maduro can be doubted
in view of some of the basic reasons that are @dito support it. In this regard, it is
noteworthy that th&ENIN Opinion excludes the existence of negative ecoo@tffiects
derived from the conduct of public procurement\aiiéis, considering that

‘lif] a purchases linked to the performance of non-economic fionst it may fall outside the
scope of competition law. That conclusion is cdasiswith the economic theory according to

which the existence of a monopsony does not psseaus threat to competition since it does
not necessarily have any effect on the downstrearkgh(emphasis added§?

189 Contra, see Krajewski & FarleyNon-Economic Activities in Upstream and Downstreldarkets
supranote 166, 119-121. However, Krajewski and Farleydt advance one single economic argument
in support their claim that tHeENIN Opinion is economically sound—which lacks analytigaight.

1% Henk W. De JongDn Market Theoryin PERSPECTIVES ININDUSTRIAL ORGANIZATION 29, 29 (Ben
Dankbaaret al eds., 1990).

191 TREPTE REGULATING PROCUREMENT, supranote 51, 5 & 64.

192 CHARBIT, DROIT DE LA CONCURRENCE ETSECTEUR PUBLIC, supranote 94, 38. See also Winterstein,
Social Security and Competition Lasupranote 46, 331.

193 0Op. AG Poiares Maduro a0 November 2005, in case C-205/03 PENIN v Commissiarf] 62.

19 Op. AG Poiares Maduro df0 November 2005, in case C-205/03 PENIN v Commissignf 66. In
the same terms, albeit with a less elaborate ré@agosee Op. AG Verica Trstenjak 8fJuly 2008, in
case C-113/07 P Selex v Commissioff 126.
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On this point, the Opinion relies on scholarly emmic commentary®> However, it is
submitted that it does so in a cleamsunderstandingof the applicability of the
reasoning to the case at stakeThe FENIN Opinion seems to overlook the fact that,
under most common circumstancebe exercise of monopsony power leads to a
reduction in social welfar&®’ Most noteworthy, it is submitted that the generatof
such a social loss+e. a reduction of global efficiency (which is undogibty
acknowledged by all commentators), must be thevaekeconcern in the design of
competition rules in a public procurement settiregduise in most cases there is no
relevant downstream market to take into considemafparticularly in the type of cases
decided InFENIN and Selexthat are excluded from the scope of competitiom la
precisely becausthe public buyer is not engaged in subsequent cenciad activity)*®

If, as hereby submitted the goal of competition &wd policy is to protect and promote
economic efficiency (through protection and promotof competition as a process) as
a means to contribute to social welfare (understasdaggregate welfare}e. if
competition policy is to focus on the avoidancenaffare losses produced by certain
market failures, these considerations are partigutalevant (sesupra82).

However, in our opinion, by establishing a directkl between the procurement
activities and the subsequent activities develdpethe public buyer, the CFI and the
ECJatrtificially deny the economic character of mosbli procurement activities and
isolate them from competition rules whenever they @ot carried on by entities
developing subsequent market activitiaglopt an overly-restrictive and exceedingly
formalistic view, and set up a flawed analyticanfrework that will hardly be operative
and that will offer wide coverage to anti-econondecisions in the futur€® An
economically sound analysis should have led the i@onity judicature to determine

19 |ndeed, reference is made to the work of N@lyer Power” and Economic Poligysupranote 20.

1% Given that, for one reason, the exercise of mommpspower in public procurement does not
necessarily occur in an intermediate market—whgcthe case considered by Noll in his analysis ef th
market of retail consumer products; see N@ljyer Power” and Economic Poligysupranote 20. The
improper reading of Noll's work has also been engided by Roth,Comment: Case C-205/03 P
(FENIN), supranote 167, 1140.

197 As clearly demonstrated, amongst others, BpREEJ. STIGLER, THE THEORY OFPRICE 216—218 (4th
edtn. 1987); BAIR & HARRISON, MONOPSONY, supra note 3, 36-43; and Blair & Durranc&he
Economics of Monopsongupranote 3, 397-399; and, remarkably, as acknowletigeloll himself in
the same work quoted by AG Poiares Maduro; see, NBllyer Power” and Economic Poligysupra
note 20, where he clearly states th&tohe adopts either the “harm to consumers” stamtlar the
“dead-weight loss” standard for evaluating monopgpexercise of monopsony power is likely to be
harmful (at 591, emphasis added); or, even more cleailiine exercise of monopoly power almost
always causes inefficien@and always harms at least some consumers; theteftd monopsony are
basically the sanie(id. at 623, emphasis added). See also Laura Alexamdenopsony and the
Consumer Harm Standar®5 Geo. L. J. 1611, 1614-1619 (2006-2007); and loannis Kokk@uyer
Power Assessment in Competition Law: A Boon or adde? 29 WoRLD Comp. 139, 150-153 (2006).

198 Along these lines, Gregory J. Werd&nopsony and the Sherman Act: Consumer WelfazeNew
Light, 74 ANTITRUSTL. J. 707, 724et seq(2007); and Richard O. Zerbe, Monopsony and the Ross-
Simmons Case: A Comment on Salop and Kirkw@®dWTITRUSTL. J. 717, 718-719 (2004-2005).

199 Similarly, see LouriThe Notion of Undertaking and Purchasing Activitypranote 163, 93-96.
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that purchasing activities are by themselves ‘enwooor commercial’ and,
consequently, subject to EC competition law scyutin

Indeed, the position of the Community judicaturédsdown to denying the economic
nature of purchasing activities and to making thessessment for competition law
purposes conditional on the subsequent activitiasthe public purchaser develops and
to which the goods and services procured are aebtiBy ‘tying’ the analysis of the
purchasing activities to the other activities cortdd by the public buyer, the
Community case-law blurs the distinction betweenadbnduct of commercial activities
and the exercise of public powers that has trathlly informed the analysis of public
activity under the prism of articles 81(1) and 82T=—and seems to depart from that
generally functional approach and move towards nammalistic positions. In the end,
the FENIN-Selexcase-law comes testablish a double-commercial purpose criterion
for the analysis of public procurement activitieshigh it is submitted to have
inadvertently taken a diverging path from previcase-law.

According to previous jurisprudence, it was the owarcial character or the public
power naturef the activity under consideration in and of ifsbkat determined whether
it should be considered an ‘economic activity’ foe purposes of EC competition law.
Displacing the analysis from the particular acyiviinder consideration to other
(subsequent) activities developed by the same boebks this line of reasoning and, if
applied across the board, might lead to differestits than previous case-law. Such an
approach is limited and exceedingly rigid. In gahderms, in the cases where the
public buyer developsubsequerdctivities that are not economic, there seems todbe
good reason not to conduct a more detailed anatysis subjects the commercial
activities (.e. purchases) of the public buyer to competition ey while setting the
exercise of public powers aside—subject, neversisel® the application of State action
doctrine to the lattet?°

As anticipated, with th&ENIN-Selexcase-law, the Community judicature has come to
adopt and establish‘grinciple of indivisibility of analysisfor public procurement and
subsequent activities performed by the public buged to consolidate a double
commercial requirement for the subjection of pulplfocurement activities to antitrust
scrutiny®®® Put otherwise, this case-laeliminates the possibility to conduct an
independent competition assessment of public pemeeant practicesnasmuch as only
procurement practices conducted by public buyens/iogg on subsequent ‘economic’
activities might be the object of such competitioquiry. As already pointed out, the

20 Contra, see Michel Bazex,e Droit Public de la Concurrencé4 RFDA 781, 785 (1998).

291 This approach, where the exercise of public powes economic activities is not distinguishable for
the purposes of competition law has been criticised CAMOUR, INTERET GENERAL ET CONCURRENCE
supra note 85, 274-284; and INEILLE BERBARI, MARCHES PUBLICS. LA REFORME A TRAVERS LA
JURISPRUDENCE48-49(2001). In similarly general terms, on the adoptafnsuch a holistic approach
towards the exercise of public functions and tlh&dation from competition law rules, seeiARBIT,
DRoIT DE LA CONCURRENCE ETSECTEURPUBLIC, supranote 94, 120-124.
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results of such analysis will probably be strongijluenced by the competitive
situation of the public buyer in the ‘downstreamanket and, hence, no satisfactory
independent test for pure buying activities campimperly developed in that framework.
This approach generates the censurable situataindentically competition-restrictive
procurement practices conducted by public buyelditg similar buyer power (in the
extreme, anti-competitive purchasing conduct cdraat by two monopsonistic public
buyers) will receive different competition treatmhetepending on the subsequent or
‘downstream’ activities carried on by those pulldicyers. The CFI and the ECJ have
regrettably overlooked the fact that competitivaawyics in ‘upstream’ marketske. in
the markets where the public buyer sources goodssanvices, will be identically
distorted regardless of the subsequent activitplirad in the particular case. Then,
such restrictive approach gives rise to potentigcrdnination of affected public
contractors depending on the irrelevant fact of tivbe the subsequent activities
conducted by the public buyer are ‘economic aggsitfor the purposes of articles 81
and 82 ECT or ndt?? Also, doubts can be cast on which will be the apph when a
public purchaser develo®th economic and non-economic subsequent activitfes.

v) A Possible Justification to the FENIN-Selex Dagte: Aiming to Afford a
Different Competition Treatment to Social and OthBublic Interest Activities

Even if not expressed by the Community judicatare &t least, not in clear terms), the
reason for the abovementioned overly-formalistiprapch might be found in the
reluctance of the CFl and the ECJ to impose thet sequirements of EC competition
law to public bodies developing socfaf, or other type of activities in the public

interest®>—since, in those caseshé action by the State is governed only by an

292 Similarly, putting the emphasis of the discriminaton the entities in the upstream market. public
buyers), see Rotiomment: Case C-205/03 P (FENJNupranote 167, 1139.

203 See Montana & Jellisihe Concept of Undertaking in EC Competition |.awpranote 171, 117; and
ARROWSMITH, LAW OF PUBLIC AND UTILITIES PROCUREMENT, supranote 57, 67.

24 On the distortions that the insulation of entitiesnducting social protection activities from
competition law has generated in the case-law @f@Gbmmunity judicature, particularly as regards the
definition of the concept of ‘undertaking’, see \térstein,Social Security and Competition Lasupra
note 46, 325-331; Luc Gyselelgomment: Cases C-67/96, Albanjoined Cases C-115-117/97
Brentjens; and C-219/97Drijvende Bokken37 CMLREv. 425, 439 (2000); LouriUndertaking’ as a
Jurisdictional Elementsupra note 83, 169-172; HARBIT, DROIT DE LA CONCURRENCE ETSECTEUR
PusLIC, supranote 94, 38-47; and Szyszcz&kiblic Service in Competitive Markessipranote 76, 43—
44 & 67-70; id.,State Intervention and the Internal Markit 2 EU LAW FOR THE21ST CENTURY 217,
228-236 (Takis Tridimas & Paolissa Nebbia eds.,420@nd id.,REGULATION OF THE STATE IN
COMPETITIVE MARKETS, supra note 56, 113-119. See also Adam CygRaoblic Healthcare in the
European Union: Still a Service of General Intefe&7 NT'L. & COMP. L. Q.529,532-5422008).

25 As already mentioned, the ECJ has been explicitdn restricting the scope of tHeENIN-Selex
approach to the field of social activities develdbma the basis of the principle of solidarity—selgrit.
ECJ of 26 March 2009, in case C-113/07 elex v Commissid&CR 2009, nyr] { 103. However, given
that the exclusion of the economic nature of thecprement activities under tiENIN-Selexapproach
follows from the fact that the ‘subsequent actestiare not economic, the holding can only be edpdn
to activities that, not being ‘strictly’ social, pty the exercise of public powers. Those are, cpnesetly,
the activities to which reference is made as a@iwviotherwise in the public interest—as it is imiplthat
the exercise of public powers shall be in the puintierest.
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objective of solidarityso that]it bears no relation to the markeéf® Underlying the
poor reasoning that purchasing is not to be consibdby itself an economic activity
runs a different discourse by the CFI and the H@d might be stated as follows:
entities developing social or other public interastivities should not be subject to the
competitive requirements applicable to (profit-nmaiing) undertakings because the
State (directly or indirectly) acts with the solemaf attaining redistributive objectives.
If one was to accept such an approach (which iunview and in itself, largely
objectionablef®” then a complex issue would potentially arise frtime different
structure of articles 81 and 82 ECT, as well ag thmited scope to take non-economic
aspects into consideration.

It is to be recalled that article 81(1) ECT eststiiis a general prohibition against
collusive behaviour that can be disapplied in casésefficient restrictions to
competition by virtue of the legal exemption oficg 81(3) ECT:"® However, the
prohibition of abuse of a dominant position congginin article 82 ECT is non-
exemptible for efficiency reasof®. Moreover, from a broader perspective, exempting
competition-restrictive activities on the basismain-economic considerations remains
largely controversial under both articles 81(3) 8dECT—particularly under the more
economic approach or effects-based approach tooE@etition law.

Therefore, while the cases in which the market bela of the bodies developing
activities in the public interest had to be anatlysader article 81 ECT may allow for an
exemption based on efficiency considerations anchuld be argued, also on the basis
of alternative public interest consideratioes &rt. 81(3) ECT)F° those possibilities

2% Op. AG Poiares Maduro a0 November 2005, in case C-205/03 PENIN v Commissiarf] 27.

27 As indicated by AG Jacobs and already mentioniée, hon-profit-making character of an entity or
the fact that it pursues non-economic objectiveis iprinciple immateridl to the question whether the
entity is to be regarded as an undertaking; seeAQpJacobs o8 January 1999, in case C-67/96 —
Albany, § 312. A different (but related) discussion wotittus on whether the ECJ is exercising
(quasi)legislative powers and, consequently, isagitg in unacceptabjedicial activism Even if, in our
view, there would be grounds to justify such a mlaipursuing that discussion would depart too
significantly from the focus of this paper. Hentgs issue will not be pursued any further.

28 See MUDU, BOUNDARIES OFEC COMPETITION LAW, supranote 95, 128—158.

29 |n rather clear terms, see Ekaterina Rousséwaise of Dominant Position Defences—Objective
Justification and Article 82 EC in the Era of Modemation in COMPETITION LAW. A CRITICAL
ASSESSMENT377, 382 (Giuliano Amato & Claus-Dieter Ehlermaeds., 2007); and idThe Concept of
‘Objective Justification’ of an Abuse of a DomindPosition: Can it Help to Modernise the Analysis
under Article 82 EC?2 Gomp. L. REV. 27 (2005)But seeOp. AG Ruiz-Jarabo Colomer afApril 2008

in joined cases C-468/06 to C-478/06Set. Lelos kai Sia EE and Others v GlaxoSmithKIii&/E
Farmakeftikon Proiontony 119—where he expressly supportéde‘view that undertakings in a
dominant position are entitled to demonstrate tben@mic benefits of their abuses

219 sypport for this position could be found in JdgBEJ of 25 October 1977, in case 26/78letro |
[ECR 1977, 1875] 1 21; Jdgmt. ECJ of 3 Decembef7188case 136/86 BNIC v AuberfECR 1987,
4789] 1 21; and Jdgmt. CFI of 11 July 1996, in goircases T-528/93, T-542/93, T-543/93 and T-546/93
— Metropole Télévision SAECR 1996, 11-649] T 118. Arguably, this possilyilits implicit in the
Communication from the Commission — Notice — Giridsl on the application of Article 81(3) of the
Treaty[OJ C 101, 27.04.2004, 97-118; at 1 42]; see \laGndenThe Internal Market, the State and
Private Initiative supranote 168, 134.
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would arguably not exist when the assessment hdmktoonducted under article 82
ECT, inasmuch as it lacks an ‘exemption’ or ‘justfion’ clause**

To be sure, the applicability of article 81(3) E@Tthis type of cases is not automatic.
It is submitted that the four conditions required fts application might not be easily
satisfied when non-economic criteria are taken ounsideration as, in general terms,
activities in the public interest contribute to romic progress and benefit consumers
only in an indirect manner—since they are generaiiyjed at contributing to social
development and benefitting taxpayers or citiz8rgerefore, it is doubtful that most
activities pursuing social or other public intergsials could be exempted from the
prohibition of article 81(1) ECT on the basis ofide 81(3) ECT, particularly relying
on non-economic consideratiofi.Exemption or justification for comparable reasons
under article 82 ECT seems even harder to oBtain.

It is submitted that these difficulties to exempe tconduct analysed IRENIN and
Selexmost probably influenced the approach of the Comityyudicature—particularly
bearing in mind that most of the cases in whichgtklic buyer develops that type of
social activities involve a monopsonistic situatinrthe public procurement market (or,
at least, that is the paradigm that informs polayd judicial decisions) and,
consequently, it must be appraised under the ‘tetigitiandards of article 82 ECT.

For discussion on the application of article 81E8)T in relation to extra-competitiohpolicies
of the Community, see 38ITA B. BOUTERSE COMPETITION AND INTEGRATION — WHAT GOALS COUNT?
22-55 & 113-131 (1994); HRISTOPHERTOWNLEY, ARTICLE 81 EC AND PUBLIC PoLICY (2009); Kamiel
Mortelmans, Towards Convergence in the Application of the Rubes Free Movement and on
Competition? 38 CML Rev. 613, 641-642 (2001); and Giorgio Mon#iticle 81 EC and Public Poligy
39 CML Rev. 1057, 1087-1089 (2002). In general, on the pdsgikdo take into account non-
competition considerations within article 81(3) EGEe also RAIG & DE BURCA, EU LAw, supranote
56, 981-982; and, with a more cautious approachisS\ COMPETITION LAw, supranote 72, 153—-155.
See also Brenda Sufrifthe Evolution of Article 81(3) of the EC Treail ANTITRUSTBULL. 915, 952—
967 (2006). Contrary to taking into consideratiéman-efficiency or non-economic goals in articty8)
ECT, see OubDU, BOUNDARIES OFEC COMPETITION LAW, supranote 95, 159-174; Phedon Nicolaides,
The Balancing Myth: The Economics of Article 81&1(3), 32 LEG. ISS ECON. INTEGRATION 123, 135
(2005); and Constanze Semmelmarifhe Future Role of theNon-Competition Goals in the
Interpretation of Article 81 EC1 GLOBAL ANTITRUSTREV. 15, 46 (2008).

2 However, a trend can be identified in trying tovelep it. In general, see Paul-John Loewenthihg
Defence of “Objective Justification” in the Applitan of Article 82 EC 28 WORLD CoMP. 455, 462
(2005); Albertina Albors-LlorensThe Role of Objective Justification and Efficiescie the Application

of Article 82 EC 44 CMLREvV. 1727 (2007); Roussev@bjective Justification and Article 82 E€upra
note 209, 381-382; and Thomas Eilmansbergery to Distinguish Good from Bad Competition under
Article 82 EC: In Search of Clearer and More Coh#r8tandards for Anti-Competitive Abusé2 CML
Rev. 129, 136 (2005). See al€ommunication From The Commission—Guidance on timargission's
Enforcement Priorities in Applying Article 82 ofetiEC Treaty to Abusive Exclusionary Conduct by
Dominant UndertakingsC(2009) 864 final, 11 28-31.

%12 see SchweitzerCompetition Law and Public Policyupra note 153, 5-14; Wulf~Henning Roth,
Strategic Competition Policy: A Comment on EU Catitipa Policy, inTHE EVOLUTION OF EUROPEAN
COMPETITION LAW. WHOSE REGULATION, WHICH COMPETITION? 38, 52(Hanns Ullrich ed., 2006); and
Assimakis P. Komninos\on-Competition Concerns: Resolution of Confliatshe Integrated Article 81
EC (University of Oxford, Centre for Competition Laand Policy, WP (L) 08/05, 200%vailable at
http://www.competition-law.ox.ac.uk/lawvle/usergkezhia/ CCLP%20L %2008-05.pdf

13 See Roussev@bijective Justification and Article 82 E€upranote 209, 384385 & 389-391.
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Indeed, this lack of flexibility within ‘core’ EC ampetition rules to allow a States’
economic activity to be justified or exempted froine application of the competition
prohibitions [with the only exception of article @9 ECT] has been considered one of
the reasons why the Community judicature has bedatively hesitant to use EC
competition law provisions against member Statédn parallel reasoning, it is
submitted that the inability to justify or exempeteconomic conduct of undertakings
closely linked to the member States or developogas functions—particularly those
that hold a dominant position, has chilled the &dplication of competition rules by the
Community judicature; in this case, leading it tdopt a questionable concept of
undertaking inFENIN and Selex In this sense, it is submitted that—in order tiaia
the (implicit) objective of not subjecting procugiauthorities developing social or other
public interest activities to the competitive ragunents applicable to profit maximizing
undertakings—the only option left to the CFI and t&BCJ to shield them from
competition prohibitions was to exclude the ecorwmharacter of procurement
activities ‘as such’ and, consequently, not to abgrsthe public buyer an undertaking
for the purposes of EC competition law. It is fertlsubmitted that this outcome is not
only technically flawed (and generates major ‘untedhconsequences due to its far-
reaching implications), but is also excessive taimithe objective of insulating certain
social or other activities in the public interesirh competition law analysis.

Firstly, the position of the Community judicature technically flawed and barely
motivated?™® The bold statements thétwould be incorrect, when determining whether
or not a given activity is economic, to dissocitite activity of purchasing goods from
the subsequent use to which they are, fiitor that there is no need to dissociate the
activity of purchasing goods from the subsequeattaswvhich they are put in order to
determine the nature of that purchasing actiyfty reflect pure value considerations
that are not supported by any (sound) economionale or other plausible justification.
It is submitted that the CFI and the ECJ could hiken the opposite approach for
exactly symmetrical reasons-e- that there is a need to dissociate the purcheasmag
the subsequent activities for analytical purposmsthat it would be incorrect to
determine the nature of the purchasing activityoetiog to the subsequent use to which
the goods or services sourced are put. If so, thpproach would be equally
unconvincing and insufficiently motivated. Howeveahere are stronger economic
justifications to support the later approach than position adopted by the CFI and the
ECJ—since economic theory has shown that purchasitigties can generate negative
competition effects and, consequently, merit indelgat appraisas(ipra82).

214 See Szyszczal§tate Intervention and the Internal Markstipranote 204, 220 & 236-238; also id.,
REGULATION OF THESTATE IN COMPETITIVE MARKETS, supranote 56, 38-41, 55-56 & 82-86.

15 See KORAH, EC COMPETITIONLAW, supranote 75, 49 & 228.

218 3dgmt. CFI of 4 March 2003, in case T-319/98ENIN v CommissiofECR 2003, 11-357] 1 36; and
Jdgmt. CFI of 12 December 2006, in case T-155/8¢lex v CommissidECR 2006, 11-4797] 1 65.

217 Jdgmt. ECJ of 11 July 2006, in case C-205/03FENIN v CommissiofECR 2006, 1-6295]  26; and
Jdgmt. ECJ of 26 March 2009, in case C-113/073lex v Commissid&CR 2009, nyr] 1 102 & 114.
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Secondly, the position of the Community judicatisexcessive to attain the relatively
limited objective of insulating certain social other activities in the public interest
from competition law analysis. Conducting a unitamalysis of all the activities
developed by public bodies (both economic and reamemic) exceeds the purpose of
not subjecting them to the same competitive requardgs applicable to profit-
maximizing undertakings. If this objective is to pperly understood, it is the social
or other type of activities in the public interéisat merit insulation from competition
mandates, but not the rest of the activities cotetlby those same bodies. In this
respect, a separate analysis of the different tygfesctivities would make more
significant contributions to achieve the policy go&shielding certain activities from
antitrust scrutiny. If the core social or otheriates in the public interest were
analysed under the State action doctrine, it wbelghossible to balance their restrictive
aspects and their (net) contribution to the pubhterest and, consequently, to
eventually insulate them from competition prohinis when merited. At the same time,
subjecting non-core (social) activities—and, palfady, public procurement—to
general competition requirements would generatersopresults.

Somehow, the current position comes to considecyseanent merely as aamcillary
activity of these public bodies and, hence, restns in the procurement activity are
deemed somewhatstrumentato attain the main public interest go&&However, it is
submitted that this approach gives way to an exees®mpetition-distorting potential
in the conduct of public procurement activitiesttisanot necessary to achieve the goal
of granting a different competition treatment t@iabactivities, or to pursue the public
interest?®® It can be argued that subjecting public buyersampetition requirements
does not jeopardize the effective achievement ofat@r other public interest goals.
Hence, the holistic approach followed by the CH #re ECJ is not proportional to the
purpose of subjecting social and other public ggeractivities to ‘softened’ competition
law requirements. On the contrary, it is submittéet splitting the analysis to
differentiate core social activities (to be anatysmder the State action doctrine) and
self-standing public procurement activities (to @®alysed under general competition
law requirements) would generate better resultsvaoald allow for a more efficient
and coherent competition law enforcement.

Moreover, the potential contradiction of considgran given public body or institution
an ‘undertaking’ for the purposes of EC competitiaww when it conducts procurement
activities (.e. its demand behaviour) and not to consider it adeuaking when it

develops social or other activities in the pubtfiterest i e. its activities as an offeror) is
just apparent and should not generate significeatttigal difficulties, inasmuch as both

218 This ‘accessoriness approachinder which purchasing activity is assessed ipedelence on an
activity on the supply side has been specificallifiocized; see BundesKartellamBuyer Power in
Competition Law — Status and Perspectigepranote 15, 14-15.

219 Winterstein Social Security and Competition Lasupranote 46, 331-332.
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types of activities are easily discernible and wallfor selective enforcement of
competition rules, depending on the character eiiiderlying activity?*°

c) Sketch Proposal for the Review of the CurrergeSlaaw

As a preliminary conclusion, and in view of all tpeevious arguments, it is to be
stressed that in our opinion, treating purchasicgviies as suchas ‘economic
activities’ for the purposes of EC competition lawuld not only be meaningful from
an economic perspective, but would also improve tdahnical quality of the legal
analysis conducted by the Community case-law isghastances in which the public
buyer develops non-economic subsequent activiflé® current holistic approach
adopted in the case-law gives way to excessiveegtion of public competition-
distorting behaviour for substantially no good mrasgsince it is neither necessary, nor
justified by the apparent desire to grant sepatatapetition treatment to social and
other activities in the public interest), as it quately excludes the applicability of EC
competition law and unnecessarily places cleariyroercial activities out of reach of
competition rules. Therefore, competition enforcemeould benefit from a more
economic approach towards this issue.

Implementation of this approach—which, acknowledgeasl not easily or necessarily
foreseeable (given that it refers to a relativeditled string of case-law) would require
the addition of acaveatto the currenEENIN-Selexapproach, to acknowledge that it
would be incorrect, when determining whether or aaiven activity is economic, to
dissociate the activity of purchasing goods from slmbsequent use to which they are

put??! or that there is no need to dissociate the agtfitpurchasing goods from the

22 Indeed, as it was held in Jdgmt. CFI of 12 Decan2@®6, in case T-155/04 Selex v Commission
[ECR 20086, 11-4797] 1 54.the various activities of an entity must be consdeindividually and the
treatment of some of them as powers of a publibaity does not mean that it must be concluded that
the other activities are not economidhis approach had already been set by the Jd@ft.of 12
December 2000, in case T-128/9&éroports de Pari$ECR 2000, 11-3929] 11 108-109; confirmed on
appeal by Jdgmt. ECJ of 24 October 2002, in ca82/G1 P -Aéroports de ParifECR 2002, 1-9297] 11
68-83. Along the same lines, see Op. AG Jacoli§ dlay 2001, in case C-475/9%mbulanz Gléckner
172; and Op. AG Jacobs 22 May 2003, in joined cases C-264/01, C-306/085¢/01 and C-355/01 —
AOK Bundesverband and otheffs 45, who expressly held thahé notion of undertaking is a relative
conceptin the sense that a given entity might be regam@®edn undertaking for one part of its activities
while the rest fall outside the competition ruléamphasis added). The ECJ stated tpatrhaps this is

the case, see Jdgmt. ECJ of 16 March 2004, indodases C-264/01, C-306/01, C-354/01 and C-355/01
— AOK Bundesverband and othgfSCR 2004, 1-2493] 1 58. SeeRROWSMITH, LAW OF PUBLIC AND
UTILITIES PROCUREMENT, supranote 57, 65 fn 60; and MisH, COMPETITIONLAW, supranote 72, 83.

Similarly, in the area of social security, see @& Fennelly of6 February 1997, in case C-
70/95 —Sodemare v Regione Lombardi§f 29-30, who concluded that whereas the provisib
solidarity-based social security does astsuchconstitute an economic activity (sic), the behaviof
such bodies with persorsher than the insured can nonetheless be economic aracter. See also
Winterstein,Social Security and Competition Lasupranote 46, 331; LouriThe Notion of Undertaking
and Purchasing Activitysupranote 163, 88; and Montana & Jelliehe Concept of Undertaking in EC
Competition Lawsupranote 171, 112-113. Indeed, such an approach seenedfavoured (not to say
imposed) by the Jdgmt. ECJ of 16 June 1987, in £ta85 —-Commission v ItaljECR 1987, 2599 7.

221 3dgmt. CFI of 4 March 2003, in case T-319/98ENIN v CommissiofECR 2003, 11-357] { 36; and
Jdgmt. CFI of 12 December 2006, in case T-155/84lex v Commissid&CR 2006, 11-4797] 1 65.
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subsequent use to which they are put in order terohne the nature of that purchasing
activity,>*? unless the purchasing activity is by itself capateeducing or distorting
competition in the market, or to generate the ¢dfechich competition rules seek to
prevent In case this caveat (or a similar one) was intced in the Community case-
law as suggested—it is submitted that the conductaomore balanced and
economically-oriented analysis would be possible trecompetition rules would gain
substantial effectiveness in tackling publicly-gated distortions of market dynamics,
particularly in the case of public procurement

d) What Scope for a More Stringent Approach by Marsbates?

Regardless of the previous considerations and gadgpde lege ferendaa parallel issue
to be considered is whether and to what extienkege latanember States can apply a
more stringent approach when enforcing their doimestmpetition laws—or, put
otherwise, whether they have to soften their previcriteria and national practices
regarding the subjection of public procurementvaidis as suchto competition law (in
case they had them, as we have seen that the Utha@g, France, the Netherlands and
Spain did). In this regard, it could be argued tgaten the supremacy of EC law and
the binding character of ECJ case-law as regasdsiiéerpretation, th&ENIN-Selex
approach is to take precedence over rulings of neerSkates’ courts—however better
suited to (economic) reality they &¥€.Nonetheless, it is submitted that this conclusion
is not automatic or unavoidalf&

According to established Community case-f&and to article 3(2) of Regulation
1/20030n the implementation of the rules on competitiaid Idown in articles 81 and
82 ECT?*® member States must completely align with EC coitipetlaw as regards
collusive behaviour, but can adopt and apply onr ttegritory stricter national laws
which prohibit or sanction unilateral conduct enggdn by undertakings.’ Arguably,
the expansion of the concept of undertaking at dtimdevel would result in a
subsequent expansion of the competition rules atgnt to articles 81 and 82 ECT and,
while the first is forbidden, the latter is tolexdtby EC law. In this regard, and taking

222 3dgmt. ECJ of 11 July 2006, in case C-205/03FENIN v CommissiofECR 2006, 1-6295] § 26; and
Jdgmt. ECJ of 26 March 2009, in case C-113/073elex v Commissid&ECR 2009, nyr] 11 102 & 114.
2 This position seems to have been adopted by the @Blicy Note—The Competition Act 1998 and
Public Bodies available athttp://oft.gov.uk/shared_oft/business_leaflets/caBi®i_guides/oft443.pJf
and to have been endorsed by German commentatees;BsindesKartellamtBuyer Power in
Competition Law — Status and Perspectigepranote 15, 14-15.

224 See Jennifer Skilbeckjust When is a Public Body an ‘Undertaking'? FEN#Xd BetterCare
Compared 12 RiB. PROC. L. REV. NA75, NA76 (2003); RodgeiState Entities as Undertakingsupra
note 171, 15; RROWSMITH, LAW OF PUBLIC AND UTILITIES PROCUREMENT, supranote 57, 66—67; and
EzrRACHI, ECCOMPETITION LAW LEADING CASES supranote 75, 8-10.

2% jdgmt. ECJ of 13 February 1969, in case 14/88ak Wilhelm[ECR 1969, 1]; and Jdgmt. ECJ of 10
July 1980, in joined cases 253/78 and 1 to 3/7Guerlain [ECR 1980, 2327]. See W¢LBROECK &
FRIGNANI, DROIT COMMUNAUTAIRE DE LA CONCURRENCE supranote 118, 148-157.

22610J L 1, 04.01.2003, 1-25].
227 See ONES& SUFRIN, EC COMPETITION LAW, supranote 97, 1282—1283.
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into consideration that publicly-generated restits to competition in the public
procurement setting will b@rimarily of a unilateral nature there seems to be no
impediment under EC law for member States’ comipetitauthorities and judicial
bodies to maintain their previous criteria and tontmue enforcing domestic
competition rules on public buyers conducting pulpliocurement activitieas such(at
least as regards unilateral conduct developed biglouyers).

5.2. Developing a ‘Market-Participant Exception’ tine State Action Doctrine

After having covered the first of the two linesrefiision or development of current EC
competition rules hereby proposed to achieve bettgults, this section turns towards
the second line of proposals. is dedicated to the revision and further develapnoé
the State action doctrine, with a particular foomsits impact on public procurement
legislation, regulation and administrative pracdice

a) Setting the Proper Bounds of the State Actiontid@e: Bringing Sovereignty to the
Centre of the Doctrine, and Developing a ‘Marketti#zipant Exception’

1) General Approach: ‘Sovereignty’ and ‘Legitimacys Ruling Criteria

As has been previously analysed, under EC Statenadbctrine thesovereignnature
and the ensuinkggitimacyof the public action at stake is a key factor éedmining its
subjection to competition law requirements. In gahéerms, the main criterion to
determine whether an act of the State is subjeeixempt from EC competition rules
depends on whether or not it is the result of tkerase of itsus imperiun?® which is
not always easy to determiffé.Although the exercise of the sovereign facultibthe
State is limited by the joint application of comieh rules and articles 3(1)(g), 4 and
10(2) ECT in those limited cases where it detrdoten the effectiveness of the
competition rules addressed at private undertakimg®ther situations the increased
legitimacy of public activity (or its democraticeshent) has been considered a relevant
factor to exempt public action from competitionuimy.>*°

28 Along the same lines, MortelmariEpwards Convergence in Free Movement and Competgigra
note 210, 623; and Szyszcz&kate Intervention and the Internal Markstipranote 204, 225-226. See
also Winterstein,Social Security and Competition Lawupra note 46, 326-327; and Gyselen,
Commentary to Cases C-67/96, Joined Cases C-11®87,1and C-219/97 supra note 204, 440. In
general terms, on the implications of the exerosenperiumin competition law, see HARBIT, DROIT
DE LA CONCURRENCE ETSECTEUR PUBLIC, supranote 94, 1-21&assim Bazex,Le Droit Public de la
Concurrence, supraote 200, 787-788; NicinsKroit Administratif de la Concurren¢supranote 174,
757; and Marcos<| Tratamiento de las Restricciones Publicas a éarfpetenciasupranote 175, 6; id.,
Conductas Exentas por Legupra note 175, 246—248Compare withVan de GrondenThe Internal
Market, the State and Private Initiativupranote 168, 130.

229 See RYSZCZAK, REGULATION OF THESTATE IN COMPETITIVE MARKETS, supranote 56, 256.

230 See Neergaardstate Action and European Competition Rufsranote 134, 396; and, in further
detail, BAQUERO, BETWEEN COMPETITION AND FREE MOVEMENT, supranote 145, 52-56; and ibState
Action Doctrine supranote 116, 585. Along the same lines, the soveragmgnunity in the exercise of
public powers in matters ofital national interestis stressed as a limit on member States’ obligatio
under articles 3(1)(g) and 10(2) ECT; seeN\\BAEL & BELLIS, COMPETITION LAW, supranote 91,988;
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Those acts of the State that are formally coveredrbappearance of legitimacy will
generally be shielded from competition analysigt@nbasis that it is for member States
to strike the proper balance between competitioth @fner policy goals. In general
terms, such an approach is unobjectionable fromnattutional perspective. However,
in our view, legitimacy is not a constant in allbtia interventions and, consequently,
this general premise needs to be further develapédspecifically adapted to different
situations. While the passing of legislation byiorél parliaments and the approval of
regulations of general applicability by the goveamts of the member States can safely
be considered State actions imbued with a sigmfidagree of legitimacy—or, lacking
such legitimacy, subject to intense political reviand public accountability; other
activities of a more limited scope and conductetbaer levels of government are in a
largely different situation. Administrative praci@nd decisions made by civil servants
or other government employepsr seshow a different (lower) level of legitimacy and
are further isolated from public oversight—and, ¢ceermay require special regulatory
devices in order to ensure their appropriatefigss.

Therefore, it is submitted théte umbrella of sovereign powers or ihe imperiumof
the State should not be automatically and artiflgisxtended to all types of public
activity. While legislative and regulatory activity mightistify a wider antitrust
exemption under the State action doctrine, oth@wél) administrative decisions and
practices should not be automatically shielded fommpetition scrutiny. Particularly in
those cases where the government acts as anyaghst in the market—that is, when
the government carries on commercial activitiegxegrcises itsus commerciumbe it
as an offerofas has already been recognised by extending cdrmpeules to public
undertakings) or as a buyer; there are no goocnsa® isolate it from the scrutiny of
competition rules.

Even if the final conclusions in that case weretiay to the contentions put forward so
far, it is interesting to note the general reasgnrehind the Opinion of Advocate
General Poiares Maduro iRENIN, where a strong case for the subjection of non-
sovereign State activities to competition ruleslézarly made:

“there is no justification, when the State is actaggan economic operatofor relieving its
actions of all control. On the contrary, it mustselove the same rulgsnposed on economic
operators acting on a markat]such cases. It is therefore essential to esthta clear criterion
for determining the point at which competition ldgcomes applicablé¢...] the need for
consistency means that if a State] conducts itself in practice as an economic opetato
Articles 81 EC to 86 EC may apply tb @mphasis addedj?

and ubu, BOUNDARIES OFEC COMPETITION LAW, supra note 95, 46—47Contra see Castillo de la
Torre,Reglamentaciones Publicas Anticompetitisgpranote 128, 1382.

%1 Along the same lines, se®kAPTE REGULATING PROCUREMENT, supranote 51, 13. See alsodlER
LINOTTE & RAPHAEL ROMI, SERVICESPUBLICS ETDROIT PUBLIC ECONOMIQUE 16 (4th edtn. 2001).

%32 0p. AG Poiares Maduro a0 November 2005, in case C-205/03FENIN v Commissiarf] 26.
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In this sense, it is submitted that public procusatfegislationor (administrative) rules
and public procuremenractice—as the paramount expressions of the public buyer
market activities, should be distinguished in asialg public procurement from a
competition law perspectivé® since they should not be automatically considered
instances of exercise of sovereignty or public psw@t least in the case of public
procurement practices or administrative decisioasyl present different levels of
legitimacy?** Therefore, a differentiated treatment based osetldserved divergences
between public procurement legislation, or publiccorement rulestricto senspand
public procurement (administrative) practices Wwal attempted in what follows.

i) Anti-Competitive Public Procurement Legislatioand Regulation as Instances of
Exercise of Public Powers or Sovereign Activities

The design of the rules and the approval of pulpliocurement legislation and
regulations are an expression of the legislative @hministrative regulatory powers of
the State. Therefore, they are activities develdpeihstitutions with a large democratic
support (.e. by the corresponding parliament and/or the goventjnthat instil a high
degree of legitimacy to the process—unless an amalorfunctioning of these
institutions or a clear regulatory capture situaterises. In short, they are sovereign
activities that result from the exercise iofs imperium At this level, competition
scrutiny might be more restricted and, in princigédl mostly within the scope of the
State action exemption as it currently stands. H@wea further distinction seems to be
required within this general legislative and regrig level.

The approval of competition-restricting public pupoement rules and legislation can be
the result of an explicit and wilfully accepted deaoff between competition
requirements and the other goals of the public ymement system, such as the
pursuance of ‘secondary’ policies in public procoeat. In these cases, the balancing
between competition and other considerations phpties within the sphere of political

233 From an economic perspective, the difference betwiegislation, regulation and administrative
practice is substantially irrelevant, since they alt equally susceptible or prone to generat®disns or
restrictions in the competitive dynamics of the ke#s concerned (semupra 82). Therefore, a strong
economic justification can be found for the comnimatment of anticompetitive public procurement
legislation and practices. Nonetheless, from allgmaspective, the degree of sovereignty or the
democratic legitimacy of these differesturcesof potential distortions of competition is relevamnd,
thus, must be respected. Consequently, it is aw that the adoption of purely economic criterialbe
filtered through this type of legal consideratiémshe analyses performed in this paper.

234 The different legitimacy of these two levels otian in the public procurement area justifies such
separate study and treatment. Our proposal is ptunaléy in line with the tiered approachto State
action proposed by John T. Delacourt & Todd J. £kiyiThe FTC and State Action: Evolving Views on
the Proper Role of Government2 ANTITRUSTL. J. 1075, 1089-1090 (2004-2005), who proposed a new
framework for the analysis of State action in tH& that departs from thene-size-fits-all paradighand

is based on two key factors: the nature of thecanpetitive conduct, and the nature of the entity
engaging in the conduct. On the importance of @kime legitimacy of decisions into account, see
BAQUERO, BETWEEN COMPETITION AND FREE MOVEMENT, supranote 145, 156—-157—an opinion later
relaxed by Baquero, for considering the approaotctimplex and intrusive, in ibState Action Doctrine
supranote 116, 589-590.

68



decision and of sovereign activly’, Hence, they should only in exceptional
circumstances be subject to competition scruting, therefore may not necessarily be
trumped by competition considerations. Nonethelessur view, the trade-off between

competing economic and non-economic goals has tpriygerly weighed and remain

within the bounds of a strict proportionality arsty

However, the adoption of anti-competitive publiogurement rules and legislation may
also take place in the absence of any good justific and without an express or
specific legislative intention, as a result of a¢$ein the legislative process or
regulatory capture. Also, the pursuit of alternatipolicy goals may result in
disproportionate restrictions of competition. Iresk instances, when there is not an
expressly assumed sacrifice of competition in thesyt of alternative or conflicting
policy goals, or when competition restrictions areessive and disproportionate, it is
submitted that the mere fact that the restrictireeprement rules are adopted by way of
legislation or regulation should not impede itsusiay on competition policy
grounds®® In the end, it is submitted that the legitimacy thése legislative and
regulatory decisions not only needs to be formalt lalso substantive (and
proportional), for them to be exempted from contpeti scrutiny as proper sovereign
acts of exercise afis imperium In this regard, there seems to be room for tlogtohn

of more substantive-oriented criteria for the rensof competition-restricting public
procurement legislation on competition groufits.

lii) Anti-Competitive Public Procurement Decisionand Practices as Instances of
Exercise of Economic Powers or Non-Sovereign Adias by the State

In those instances in which public procurement slagion does not generate
competitive distortionper se—but leaves room for the exercise of some disanetip

235 Along the same lines, it has been proposed thatState action exemption should cover measures
taken in pursuit of a legitimate and clearly defirmublic interest objective and actively supervibgdhe
State; see Op. AG Jacobs2¥ March 2000, in joined cases C-180/98 to C-184#&viov and Others]

163. Similarly, but adding a third proportionaligquirement for the anticompetitive State regulatsee

Op. AG Léger ofl0 July 2001, in case C-35/9%«duing, 11 88-91; and Thunstroet al, State Liability
from Anti-Competitive State Measuressipra note 143, 525. Along the same lines, Op. AG Peiare
Maduro of1 February 2006, in joined cases C-94/04 and C9202/Cipolla, 11 31-36. Also, Judit
SzoboszlaiDelegation of State Regulatory Powers to PrivatetifPa—Towards an Active Supervisory
Test 29 WORLD Comp. 73 (2006).

3% |n similar terms, it has been proposed that noamti-competitive regulations should be struck dow
by virtue of articles 3(1)(g), 10(2) and 81 ECT{ that those regulations that aim at achieving genu
economic policy goals or other legitimate objedighould be fully exempted; see Gyselgtate Action
and Effectiveness of Competition Provisisgpranote 117, 56-58. His arguments are further deweelop
in ib., Anti-Competitive State Measures under the EC Treatpra note 160. Similarly, BacorState
Regulation of the Market and EC Competition Rugegpranote 127, 288; and Gagliardi)S and EU
Antitrust versus State Regulatj@upranote 121, 372—-373. See alsa@®ERO, BETWEEN COMPETITION
AND FREE MOVEMENT, supranote 145, 160-161. As mentioned, however, Baqueanged his position
later; id., State Action Doctrinesupra note 116, 589-590. Also ON QuITzOW, STATE MEASURES
DISTORTING FREE COMPETITION, supranote 97, 15-16 & 262.

27 The issue of the substantive test applicable ®irictive legislation is further explored in our
dissertation. However, since it is a matter thasgbeyond subjecting public procurement to conipatit
law, and due to space limitations, it is left ofithes paper.

69



the public buyer, there should be enlarged roonedonpetition scrutiny of the practices
and decisions of contracting authoritféSIt should be stressed that the implementation
and application of public procurement rules in €peg@ublic tenders by the public
bodies or agencies entrusted with purchasing fanstare developed at a lower level of
government (or, in other terms, at a lower levahef executive branch of the State) and
present reduced legitimacy if compared to the pgs®f legislation or general
regulations. Indeed, the conduct of public procueetrH.e. the administrative practice
ensuing from public procurement regulations, cantsetf be considered an exercise of
the ius imperiumof the State (even if a very broad concept of lgulpower’ is
adopted), but constitutes an exercisaisfcommerciunor ius gestioni$>®

In general terms, purchasing authorities are suligeche fundamental obligation of
furthering the public interest—and, hence, shoutdnmte competition (as public
procurement regulations widely recognise thatnisrin the best public interest in most
situations). However, contracting authorities ugulbld relatively large amounts of
discretion as regards specific purchasing decisigasticularly in relation with the
design of the procurement process, requiremerntiseofjoods or services to be sourced,
etc.) and, at the same time, are more vulneraltapture by private interest groups.

It is submitted that, given the open-ended nat@inmast public procurement rules and
the ensuing need for the exercise of administratiseretion, purchasing authorities can
easily generate restrictions of competition intierkets where they are buying through
all types of public procurement practices. If andew they adopt competition-distorting
procurement practices not imposed by public praoerd rules and legislationie.
when the restrictions or distortions of competitstem directly from the exercise of the
administrative discretion involved in the adoptioh a given public procurement
practice or decision, it is hard to envisage arlgvant legitimacy issue that should
shield purchasing authorities from the applicatimfncompetition rule$?® Similarly,
when the public buyer adopts certain contract caanpé policies—thereby imposing
on the government contractor obligations that gth&r than those imposed by general

23 On the contrary, if the restriction is imposed fyblic procurement legislation or regulation, the
relevant analysis should be that performed as dsgamti-competitive legislatiosms such—and, probably,
would restrict the possibilities for competitionristiny, if compared to the scrutiny of equivalently
distortive administrative practices that lack legaregulatory coverage. Acknowledgedly, this i€ af
the areas where the treatment of legally imposetticons of competition by member States’ doneesti
competition law can have a major impact (sepranote 132).

% For a clear characterisation of public procurensntin activity ofure gestionis see Triantafyllou,
Les Régles de Concurrence et I'Activité Etatiqu@oynpris les Marchés Publicsupranote 124, 69—70.
See also LCIANO PAREJOALFONSO, EFICACIA Y ADMNISTRACION—TRESESTUDIOS 81-82 (1995).

4 |n more moderate terms, se@@ERO, BETWEEN COMPETITION AND FREE MOVEMENT, supra note
145, 160-161. However, it is to be recalled andssid that Baquero changed his position inState
Action Doctring supranote 116, 589-590, and currently proposes a monegioprocedural test based on
the financial disinterestedness of the body adgpthe anti-competitive behaviour; in line with the
proposals of other authors as Einer Richard Elhglige Scope of Antitrust Proced94 HARv. L. REV.
667 (1990-1991) and idMaking Sense of Antitrust Petitioning ImmunBQ, CaL. L. Rev. 1177 (1992);
and Schepel,Delegation of Regulatory Powersupra note 141, 45-51. See alSOEBRGAARD,
CoMPETITION & COMPETENCES supranote 118, 275-291.
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legislation and regulation, it is developinguést)legislative or nearly-regulatory
functions at a lower-than-ought level of governnféhtf contract compliance results in
competition-distorting situations, in our view, ghadministrative practice of the public
buyer should not be (automatically) covered by 8tate action exemption, as the
degree of legitimacy or sovereignty involved istaigly too low to trigger protectidii?

In the end, these practices seem to be taking plad®o low a level of public
intervention—and, hence, under weak legitimacy @b and substantially shielded
from the checks and balances usually associateghislative and regulatory activities,
S0 as to merit exemption from competition laws. étherwise, they seem to fall below
the bottom boundarypf the State action doctrine.

b) Excluding Activities with Weak Sovereignty amitimacy Implications from the
Scope of the State Action Doctrine: the ‘Markettiegvant Exception’

To sum up, it is submitted that it is hard to eagis a good reason to exempt the
conduct of the public sector from competition sierytin those cases i) where the
protection derived from the legitimacy of the pabliompetition-distorting action is
feeble because the adoption of anti-competitivdipyibocurement rules and legislation
does not respond to a real political option amabisthe result of a proportional trade-off
between different policies, between competing gadishe procurement systems (or
even between primary and secondary policies pursoedh public procurement rules),
or ii) where competition-distorting buying practcand contract compliance policies
are adopted as a result of ‘mere’ administratigermdition.

Therefore, it is our view that these activities @wdonot be covered by the State action
antitrust exemption—as they do not seem to complth ihe sovereignty and
legitimacy criteria that justify the existence bketState action doctrine of competition
law immunity. Moreover, while being imbued with awer legitimacy level, public
procurement practices and decisions—as opposedhbiac procurement legislation and
regulationstricto senspyseem to present a higher risk of generating @ntipetitive
effects (as they are more specific and usually éement the general criteria contained
in the laws and regulations; which, precisely beeaof that generality, will tend to be

41 The fact that the government uses contracts asthoah of controlling behaviour as an alternative to
enacting regulations was stressed by Sue Arrows@iblrernment Contracts and Public La®0 LEGAL
StuD. 231, 233-234 (1990); see also Friedl Wel$se Law of Public Procurement in the EFTA and the
EEC: The Legal Framework and its ImplementatiGnYEL 59 (1987); and Jan A. WinteRublic
Procurement in the EE@8 CMLREv. 741, 742 (1991). On contract compliance and atsstitutional
implications, as regards the ‘legitimacy’ of itseuseeSUE ARROWSMITH et al, REGULATING PUBLIC
PROCUREMENT. NATIONAL AND INTERNATIONAL PERSPECTIVES287-296 (2000); AROWSMITH, LAW OF
PuBLIC AND UTILITIES PROCUREMENT, supranote 57, 1248; andHR.LiP J. COOPER GOVERNING BY
CONTRACT. CHALLENGES AND OPPORTUNITIES FORPUBLIC MANAGERS (2003). For a general account of
these practices, see P. E. Morriggal Regulation of Contract Compliance: An Angimekican
Comparison 19 ANGLO-AM. L. Rev. 87 (1990).

242 On this possibility to expand competition law tabpic procurement activities, see Triantafylldugs
Regles de Concurrence et I'Activité Etatique y Cosnlps Marchés Publicsupranote 124, 70-74.

71



less restrictive). Consistently, they should bejestted to more intense competition
scrutiny.

Whereas the first part of the development of theeru State action doctrine in relation
to the adoption of anti-competitive legislation aedulations merits further analysis, it
is submitted that developing amarket participant exceptionwould suffice to
effectively subject public procurement (administra} practices to competition law
scrutiny. That is,piercing the sovereign véih the public procurement arena to subject
to competition scrutiny all instances of marketemention related to non-regulatory
public procurement activities.€. subjecting the strictly commercial part of public
procurement, and the ensuing administrative digerdb competition oversight) could
contribute to foster competition in this importaiield of economic activity. The
implementation would be rather simple (in formains), since it would exclusively
require disregarding the fact that a public autlyasr other entity is conducting a given
market activity (e. excluding it from the shield of the State actionctdime), and
indirectly analysing it under the general prohtms of ‘core’ competition rules.¢.
articles 81 and 82 ECT) by means of articles 3)1)dand 10(2) ECT—that is,
overstepping the forma¥lan Eycketest and extending the corresponding substantive
analysis of the unilateral competition distortinghbviour of the public buyer. As
already mentioned, it is submitted that this depelent—together with the revision of
the concept of ‘economic activity’ would allow tegstem of EC competition law to go
full-circle in constraining anti-competitive publigrocurement behaviour; one way or
the other, the activities of the public buyer woh&lsubjected to EC competition rules.

6. GENERAL CONCLUSIONS

This paper has analysed how and to what extentda@petition law addresses publicly-

generated competitive distortions in the public corement field. As a point of

departure, and in order to show the relevance ef gloper treatment of public

procurement from a competition perspective, theneoucs underlying the market

activity of the public buyer (and its effects onngeetitive dynamics) have been

explored. Building on the insight that public promment can generate the kind of
effects which competition rules seek to preverg, japer has moved on to consider to
what extent current EC competition rules are abtwddle to prevent them.

The analysis has shown how current institutions arethanisms are significantly
limited and generally insufficient to prevent actimpetitive public procurement rules
and practices under most common market circumssaroeinly because of an
exceedingly formal approach by the Community casedo both the direct and the
indirect application of the ‘core’ competition ralef articles 81 and 82 ECT. In view of
these results, it has been submitted that a revisidwo main strings of that case-law
could contribute to bring EC competition law fuitate in tackling publicly-generated
restrictions to competition in the public procurerngetting.
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More specifically it has been suggested that thep@oin of a more economic or anti-
formalistic (or functional) approach to the conceptundertaking can contribute to
bring the bulk of public procurement activitigga economic activitieper sedirectly
under the scope of ‘core’ competition prohibitiombat development would bridge the
jurisprudentially-created gap between the competitules applicable to private and to
public purchasing activities—and, indirectly, beemnehe rules applicable to public and
private entities developing economic activitieydely understood. It has further been
argued that refining the State action doctrine lum lhiasis of a more acute distinction
between sovereign and economic or commercial desviof public authorities+e.
‘piercing the sovereign véilcan further improve the results attainable bynpetition
law in preventing and fighting publicly-generatedtdrtions of competition in public
procurement. Particularly, the development ofnaarket participant exceptiorthat
excludes from the shield of the State action doetall instances of market intervention
related to non-regulatory public procurement atiési has been advanced—so that
public procurement activities could then be analyaecording to the ‘core’ competition
rulesindirectly, by expedient recourse to articles 3(1)(g), 4 Ho@) ECT.

It is submitted that these proposed developmentsuoent EC competition rules are
particularly well-suited to address publicly-gerteca competitive distortions in the
public procurement field and, in our view athel lege ferendashould become the prime
regulatory response under EC competition law tauenshe development of a more
competition-oriented public procurement system. sehalevelopments should be
pursued in a coordinated manner and, to the furghessible extent, simultaneously—
since each of them would, probably, be insufficibgtitself to addressll publicly-
generated restrictions of competition in the puphecurement setting.
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