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l. I ntroduction.

It is well established that domestic courts’ gdiction and remedies fall within the
scope of the principle of Member State’s procedambnomy and, in consequence, they
areprima facieuntouchable by Community law. However, accordimghie principle of
effectiveness, in so far as rights are derived f@ommunity law, Member States have to
guarantee their effective protection
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In 2006, the UK enacted the Public ProcuremenguRdions (henceforward the
Regulations) which implement the Directive 2004/18/E6n the coordination of
procedures for the award of public works contragsblic supply contracts and public
service contracts Since then, there has been a comprehensive, duutligr, public
procurement regime in the country.

Unlike the majority of the EC Member States, mofstvhich have been influenced by
the French systetnpublic procurement disputes in the UK could netauidressed by
way of judicial revievl. They can only be brought as a tort claim for breaf statutory
duty? in private law proceedings by affected economieraors.

An application for judicial review is mainly ampg@lication for annulment of unlawful
‘administrative acts’, addressed to the 'adminiisteasection of the British High Codft
On the contrary, ‘ordinary’ sections, which deali{tee moment, with public procurement
cases, have the power either to omldy as an interim measuisjunction/ setting-aside
of unlawful contracting authorities’ decisidnsr, in the absence of fraud or bad faith,
only to award damag

As UK Ombudsmen have limited jurisdiction ovebpia procurement mattersand no
specific administrative tribun4l for public procurement claims exists, the extenthe

4 S| 2006 No 5. Sekightways (Contractors) Ltd v North Ayrshire Courf@008] SLT 690 at [2].
Before the Regulations, procurement proceduresnfral government authorities were regulated almost
entirely through non-enforceable circulars and othgdelines. See C. Turpigovernment procurement
and contract(1989).

° Directive of the European Parliament and of tharil of 31 March 2004, OJ L 134, 30.4.2004,

p. 114-240.
6 Like Greece, Spain, Italy.
! See High Court decision of 13 February 2009 im thse ofGillian Chandler v The London

Borough of Camden and The Secretary of State fald@h, Schools and FamilieR009] EWHC 219
(Admin).
8 SeeHarmon CFEM Facades (UK) Ltd v Corporate Officertioé House of Commoli($999) 67
Con LR 1; Court of Appeal,ondon Borough of NewharaQ08: the Court confirmed that the questions to
consider in such applications under the Regulatemesthe same as those which arise in the heafing o
ordinary applications: is there a serious issugetéound to have occurred?; would damages be ajuatke
remedy for any interference with either party’shtigwhich may later be found to have occurred?;does

the balance of convenience favour maintainingstatus quo?

° See s. 47 (6) of the Regulations: breaches oR#hgulations are “actionable by any economic
operator which, in consequence, suffers, or riskéesng, loss or damage”; High Court decision & 1
February 2009 in the case Gillian Chandler v The London Borough of Camden ding Secretary of
State for Children, Schools and Families, op.; tietting International Ltd v London Borough of Newha
[2007] EWCA Civ 1522.

10 The so-called Administrative Court, since Octcb@90. See A. W. Bradley and K. D. Ewing,
Constitutional and administrative [ay2003), p. 94.

1 An application for review does not have an autiiersuspensive effect on the procedure.

12 See s. 47 (8) & (9) of the Regulations.

13 See e.g. local government Ombudsman under Heett2@07; S. Arrowsmith, J. Linarelli & D.
Wallace,Regulating public procuremen2000), p. 288. For the general issue of the imzlahip between
judicial review and ombudsmen (e.g. overlappingsfliction), see H. Woolf, J. Jowell & A. Le Suelre
Smith’s judicial review,Z007), p. 4&t seq.



power that the judiciary is granted over public quu@ment cases seems to be crucial.
The more radical remedies are available, the mifeeteve enforcement of and thereby
compliance with Community law can be guarant2ed

Since there are no proposals to change UK lawhiaéh the author is aware, this paper
will address the question of the effectivenessaminemic operators’ judicial protection
in the UK, in the light of developments at the E&vdl and their subsequent effect in
national legal orders, mainly in the French judisigstem. For doing so, it will limit its
scope to the public procurement of public authesitj so that the term ‘awarding/
contracting authorities’ will henceforward be reged to the public authorities which
launch tender processes and conclude contractsewdhomic operators. The analysis
will be divided into three parts. The first two dleal with theprima faciedistinct public
procurement stag¥’s i.e. the tender process and the execution ottimeluded public
contract stag®. The third will try to articulatewith the aid of domestic administrative
law and EC competition law.

[I. Thetender process.

The tender process includes all the decisiongtwtiie awarding authority takes from
the invitation to tender to the decision awardifg tcontract. S. 47(1) of the

14 SeeR v Civil Service Appeal Board ex parte Brijt888] 3 All ER 686;R v Liverpool County

Corporation ex parte Ferguson and Fergusd®85] IRLR 501;R v Hertfordshire County Council ex
parte NUPE[1985] IRLR 259 CA: the public law nature of abuinal has been offered as a determining
ground for susceptibility to judicial review, redéss of the fact that there was a contractuatioslship
between the parties. This tends to be justifieddbgrence to the respondent’s public law powerso dhe
general public law nature of the authority’s demisimaking power. For the general issue of the
intersection between judicial review and the triblusystem, see H. Woolf, J. Jowell & A. Le Suenp,
cit., p. 50et seq.

15 See Case 26/62an Gend en Loog1963) ECR 1; D. CurtinThe decentralised enforcement of
Community law Rights. Judicial snakes and laddersD. Curtin & D. O’ Keefe (eds.), Constitutional
adjudication in European Community and nationaV, |1§1992), pp. 33, 34 & 35; G. Tesaurbhe
effectiveness of judicial protection and cooperartbetween the Court of Justice and the nationaltsp

in: Festskrift til Ole Due, (1994), p. 358he European Commission’s Green PapePohlic procurement

in the European Union: exploring the way forwaBkussels, 27.11. 1996, COM (96) 583 final ed., at
[3.24].
16 E.g. where there exists some disciplinary or othaly established under the prerogative or by
statute, there is considered to be a sufficientipléaw element. Se&icLaren v The Home Offida990]
IRLR 338, 342.

1 SeeR (on the application of Gamesa Energy UK Limitedlhe National Assembly for Wales
[2006] EWHC 2167 (Admin).

18 See Council Directive 89/665/EEC (Remedies Divegtof 21.12.198%n the coordination of the
laws, regulations and administrative provisionsatelg to the application of review procedures te th

award of public supply and public works contra¢989) OJ L 395 of 30.12.1989, pp. 33-35.

19 See Case C-81/98catel, op. cit, at [40]: “[tlhe lack of an intervening period beten the
decision awarding a contract and the conclusiorthef contract is irrelevant’According to the new
Remedies Directive 2007/66EC [(2007) OJ L335/31 26£.12.07], -amending Council Directives
89/665/EEC and 92/13/EEC with regard to improvihg éffectiveness of review procedures concerning
the award of public contract¢here should be a standstill period of at leastags between the decision
awarding the contract and the conclusion of theresh The Directive shall enter into force on 20 day
following its publication in the Official Journalfticle 4), i.e. by 09.01.2008, and Member Stateslls



Regulations only stipulates that obligations untlee Regulations and enforceable
Community obligations ‘in respect of a public caat are duties ‘owned to an economic
operator’, in the meaning of s. 4 of the Regulaiohhis laconic wording gives rise to
concerns about whether the tender process reginderuthe Regulations may be
conceived so as to be compatible with the prinaipleffectiveness of Community law to
which they refer.

According to the ECJ, effectiveness can be falliby a remedy which may set aside an
unlawful awarding authority’s decisiopyior to the conclusion of the contracif the
relevant conditions are még.’ This applies even to the awarding deciétprand, in any
case, “regardless of the possibility, once the remtthas been concluded, of obtaining an
award of damage&® (seeinfra part Ill). Setting-aside also seems to comply wifib
Directive 2004/18/EC, which by implication givesthwarding authority the option to
decide not to conclude a contract put out to tendiéh neither this option to be limited
to exceptional cases, nor serious grounds to héresbfor the abortiofi. So,a fortiori,
an independent review body must not be refusegaier to set aside decisions taken by
the awarding authority in the tender process, whik power to be subjected to certain
legal grounds as usual.

It is not only the Community law which facilitatehe setting-aside of an unlawful
contracting authority’s decision, taken in the sguiof the tender process, but also
national legal orders. lllustrative is the exampfeFrance. France has a longstanding
body of legal rules on procurement, consolidatedniyan the Code des Marchés
Publics (Public Procurement Code), and, in consequencegrafisant experience of
protest over procurement awards. It has been lenggnized that affected firms may
litigate breaches of these rules in the courtsallisthe administrative courts As the
ECJ put it, “in several Member States, any contcmicluded between a contracting
authority and a contractor is an administrativet@t, which as such is governed by
public law™>. The French court which has jurisdiction over @mprocess matters is the

Conseil d’ Aat, provided that the contracting authority is a pullithority. TheConseil

implement the provisions necessary to comply withd¢hanges by 20.12.2009 (Article 3). Notably tis
days standstill period already exists in the Retgpria. See s. 32 (3) of the Public Contracts Reigula
2006 and s. 33 (3) of the Utilities Contracts Regjohs 2006 (S| 2006/6).
20 See Case C-81/98|catel, op. cit.at [29].
2 See Case C-81/98|catel, op. citat [32]; Opinion of the Advocate General Mischdivcered on
10.06.1999, on Case C-81/98catel,[1999] ECR |-7671, at [36]. However, setting-asigaot the only
outcome of an unlawful decision of a contractinghatity. See Case C-448/0EYN AG and Wienstrom
GmbH, [2003] ECR 1-14527: in cases of unlawfulness ofemision relating to an award criterion, the
national review body is granted the option to arthaldecision or to award damages.
2 See Case C-81/98]catel, op. cit.at [29 & 43].
23 See Case C-27/%racasso and Leitschufd999] ECR 1-5697 at [23 and 25federal Security
Services Ltd v The Northern Ireland Court Sery2@09] NIQB 15.
2 See S. ArrowsmithThe law of public and utimities procureme(2005), p. 9; J.M. Fernadez
Martin, The EC public procurement rules: a critical anagL996), p. 230-244.

Case C-399/980rdine degli Architetti delle province di Milanoleodi and Others, La Scala,
[2001] ECR 1-5409 at [73].



d’ Atat is the main French administrative court and, a$hshas the power to set aside
unlawful decisions which take place (at leasthia tender process.

Again, in the UK, although decisions taken byl authority are generally amenable
to judicial review?®, a claim relating to breach of the public procueerrules cannot be
brought by way of an application for judicial rewi€. The Courts reason that, in certain
areas, it is neither enough that the contractinfaity is a public body, nor that it is
acting in the exercise of a public function undetigory powe?®, because to oust the
Court’s judicial review jurisdiction requires cleand explicit language and the
Regulations do not contain such langifdgéo, it is perceived under the ‘silent’
Regulations that a claim can only be brought byoatinary’ actiori®. This goes hand in
hand with the assumption that “[w]here there is isefplace an elaborate statutory
structure for challenge to, and review of, an adsivative decision, the structure must in
the ordinary way be fully invoked before seeking ¢ngage the judicial review
jurisdiction™*

There is an exemption to this rule. It has beetognised that challenge to the
procurement process can be amenable to judiciaéwewnly if there is a ‘sufficient
public-law element' to justify the intervention tfe 'administrative couft. We saw
previously that a mere institutional or a mere fiomal criterion cannot make an
application for judicial review on the grounds dleged breach of public procurement
regime, admissible. What actually establishes tampeters for ‘publicness’ of a legal

% SeeR v Secretary of State for Trade and Industry, ekophro Plc[1989] 1 WLR 525
[530E&533A]; R v Oldman metropolitan Borough Council, ex p Ga&li1993] AC 509 [519A];R v
Northavon District Council, ex p Smifih994] 2 AC402 [408F-G]R (Yogathas) v Secreatery of State for
the Home Departmerj2002] UKHL 36; . See alsdRights Brought Home: The Human Rights ,BiM
3792, 1997, at [2.2]: the criterion in principleesgs to be institutional; bodies which the governmen
regards as pure public authorities are central gorent (including executive agencies), local goweznt,
the police, immigration officers, prisons, and d¢euand tribunals themselves. See aRov British
Broadcasting Corporation ex parte Lave[lE983] ICR 99, 106R v Derbyshire County Council ex parte
Noble[1990] IRLR 332 CA;R v Chief Constable of South Wales ex parte Thibrfit87] IRLR 314 CA:

ie when the domestic nature criterion of a decidighority applies, it is regarded as a reason thiey
application should be refused.

2 SeeGillian Chandler v. The London Borough of Cambemn, @t ButR v Legal Aid Board, ex p
Donn & Co (a Firm)[1996] 3 All ER 1: decision to award a contraRt;v Bridgend County Borough
Council, ex p Jone4,10.1999, unrep.

% SeeR (on the application of Gamesa Energy UK Ltd) atibhal Assembly for Wales, op..cRee
alsoR v East Berkshire Health Authority ex parte Wald85] QB 152: the mere fact that the employer is
a public body is not a sufficient public law elerhtmmmake judicial review to lie.

See s. 47 (7) which only stipulates that: “pratiegs shall be brought in the High Court”, without
specifying in which sectionR (on the application of Menai Collect Ltd & ors) Bepartment for
Constitutional Affairs [2006] EWHC (Admin);R (on the application of Gamesa Energy UK Ltd) v.
National assembly for Walegp. cit; R (on the application of the Law Society) and Le§atvices
Commission2007.

0 SeeCookson and Clegg v Ministry of Deferj2805] EWHC 38 (Admin).

3 SeeR v Sandwell Metropolitan Borough Council, ex pKiligon(1999) 31 HLR 22, 28.

32 SeeR (on the application of Gamesa Energy UK Limitedhe National Assembly for Wales, op.
cit., where the Welsh National Assembly ran a tendecgss for organisations to submit tenders to plan
wind farm developments at seven National Assemiyedl sites.



act is the interplay between two basic ideas, éguahd legality. The equality principle
points to the similarity between, for example, @lpubody tenderer and his private
counterpart. If there is similarity, it tends totig@te against granting publicness. On the
contrary, the legality principle focuses attentiom the probity of the exercise of the
respondent body’s powers. If such a principle tgiese, it tends to provide a basis for
arguments in favour of publicness.

In the tender process the contracting authordgain the term is, for the purposes of
this paper, restricted to public authorities-, icourse subject to the principle of legality
by naturé®. Unlike the private contractor who may do whateigenot prohibited by the
law, the contracting authority is only permitteddo what the law gives it the power to
do*. As Wade and Forsyth put it, “administrative |attie area where the principle [of
legality] is to be seen in its most active operatilbs primary meaning is that everything
must be done according to law ... Every act of govemtal power, i.e. every act which
affects the legal rights, duties or liberties of @@rson, must be shown to have a strictly
legal pedigre€®®. In other words, “the purpose of judicial review o ensure that
government is conducted within the 1a&”Furthermore, it has been held that if an
authority “is authorized” to carry out a particubestivity or project, it also has the power
to enter into contracts for the performance of éleéivity or the project concern&d
However, contracting authorities are often givescditionary power to perform their
duties, which may leave room for challenge agdimstpublic nature of the authorities’
decisions.

In Menai casé®, the Court seems to make a point of principle: wever the matter
complained of a breach of a duty laid upon the autthby the statute does not oblige it
to award the contract, -which is usually the 8&s¢his is a purely commercial issue and
not apt for judicial review. But, even in commetdssues, there may be a ‘true public

s According to theultra viresdoctrine, acts by public authorities which go beytime powers

conferred by statutes are invaligee R v Richmond upon Thames Council, ex p Mc@athgtone Ltd,
[1992] 2 AC 48;Hazell v Hammersmith and Fulham LB92] 2 AC 1.

3 SeeHazell v Hammersmith and Fulham LBC, op.: @ipplication of thaultra vires doctrine to
public contracts; S. Arrowsmitihe law of public and utilities procurement, of.,q@. 44.

» W. Wade and C. ForsytAdministrative Law(1994), 24.

3 SeeR v Secretary of State for Transport, ex p LondoroBgh of Richmond Upon Thames (No.
3)[1995] Env LR 409, 415.

3 SeeAtt.-Gen. v Great Eastern Railwa{l879/1880) 5 App.Cas. 473, HL at 478. However
difficult is to determine, under this judgement, etlier an authority’s activity isltra vires or not, lies
outside the scope of this paper. For our purpatsssffices that there has been recognised tharacimg-
out falls within the doctrine. See for details,Arowsmith, The law of public and utilities procurement,
op. cit, p. 44et seq

% R (on the application of Menai Collect Ltd & ors) @epartment for Constitutional Affairs, op.
cit.: “... the tender evaluation process is an essentiallynoential process ... It is pukry
wandering from the precise paths of best practiaélends fuel to a claim for judicial review”.

Under EC law, contracting authorities are by iicgtion given the option to decide not to award a
contract put out to tender. Such an option is eeithmited to exceptional cases nor subjected fagoe
based on serious grounds; see Case C-F@&sso and Leitschutz, op. ciind CFl Order of 19 October
2007, Evropaiki DynamikiOJ C 315 of 22 December 2007, p. 39 at [51].



law element’ when there is “bribery, corruption,plementation of unlawful policy and
the like™®.

Issues of unlawfulpolicy implementation may arise when there is arustified
interference with the EC Treaty codified rightsThese rights are: free movement of
citizens (Article 18 ECY, freedom of import (Article 28 ECJ, freedom of export
(Article 29 EC}*, free movement of workers (Article 39 E€;)reedom of establishment
(Article 43 ECJ®, freedom of services (Article 49 E€)and equal treatment/ freedom
from discrimination (Articles 1% & 141 EC®). All these are generally admitted as
grounds for judicial review, because “judicial rewi affords adequate protection for
[those] rights in respect of thalidity of public actions®, with ‘public action’ to cover
mainly ‘decisions’* of public bodie¥. Some of those essential rights are the ratioofale

40 See alsdR (on the application of Gamesa Energy UK Ltd) atidhal Assembly for Wales, op.

cit.
4 See H. Woolf, J. Jowell & A. Le Suewp. cit, p. 65.
42 See e.gR (Kaur) v Secretary of State for the Home Depantrf001] All ER (EC) 250: UK is

entitled to lay down conditions as to when indiatlubecoming ‘nationals’ for purposes of Article B8
rights.

See e.gR (Countryside Alliance) v Attorney GenefaD07] UKHL 52: Hunting Act is not
breaching Article 28 EC.
4 See e.gR v Chief Constable of Sussex, ex p Internationadldr’'s Ferry Ltd[1999] 2 AC 418:
‘decision’ restricting police protection for livelf exporters justified and so not a breach of d&t29.
4 See e.gR (Conde) v Lambeth London Borough Coufi2il05] EWHC 62 (Admin) (2005) 8
CCLR 486: refusal of housing assistance for an BB#onal seeking work Article 39 - compatible.
46 See e.gCentros Ltd v Erhvervs-og Selskabsstyre[@800] Ch 446: on whether it is unlawful to
refuse to register a company formed in another neersiate.
4 See e.gR (Countryside Alliance) v Attorney General, op.: tiunting Act is not breaching
Article 49.
48 See e.gHarmon CFEM Facades (UK) Ltd v Corporate Officertbé House of Commons, op.
cit.: breach of Article 12 EC in favouring domesticdering company. See ECJ c&&&AC Construction
Ltd v County Council of the County of Md@001] 1 ECR 7725 at [34]: “tenderers must be poasition of
equality both when they formulate their tenders aviien those tenders are being assessed by the
adjudicating authority”; Lord CarlowayAquarton Marine v Strathclyde Fire Boar2D07 CSOH 185,
unreportednghtways (Contractors) Ltd v North Ayrshire Counop. cit

See e.gR v Secretary of State for employment, ex p Eqpalo@unities Commissiofi995] 1
AC 1: statutory requirement for 5 years’ minimunripe for redundancy/ unfair dismissal protectioss i
incompatible with Article 141, as not being objeetiy justified.
0 SeeR (Noble Organisation) v Thanet District Coun@db05] EWCA Civ 782 at [60], emphasis
has been added.
51 SeeR v Oldman metropolitan Borough Council, ex p Gagliop. cit.,at [519A]; R v Northavon
District Council, ex p Smith, op. citat [408F-G]; R (Yogathas) v Secreatery of State for the Home
Department, op. cit.R v Secretary of State for Trade and Industry, exophro Plc[1989] 1 WLR 525
[530E&533A].
2 SeeRights Brought Home: The Human Rights ,Bilb. cit, at [2.2]: the criterion in principle
seems to be institutional; bodies which the goveminregards as “pure” public authorities are céntra
government (including executive agencies), localegoment, the police, immigration officers, prispns
and courts and tribunals themselves. See RIsoBritish Broadcasting Corporation ex parte Ldegbp.
cit., 106;R v Derbyshire County Council ex parte Noble, dp; B v Chief Constable of South Wales ex
parte Thornhill, op. cit.ie when the “domestic” nature criterion of a dieg body applies, it is regarded
as a reason why the application should be refused.



the Directive 2004/18/EC and, consequently, the rationale of the Regulatisa that, in
the event of ambiguity, the Regulation's wordingstre interpreted in compliance with
those EC primary rulé$ Once alleged ambiguity may make EC primary rutesake
effect, their adequate enforcement is of primatgrigst, which in turn may render public
procurement disputes subject to judicial review.

Moreover, unlike the private contractor, the prubluthority is often given the power to
intervene and modify unilaterally the tendering diions™. To do so, it has been given
discretion. The exercise of discretionary powerthatender process has been subjected
to the principles of equal treatment and transpasen the sense that changes should not
be so great that different or additional prospectenderers would have been attratted
Once the EC principles are to control the exerofeéiscretionary power, it is of the
Community and domesfit interest to ensure their adequate protection. nlicated,
judicial review is considered to be an adequatensidar the EC rules enforcement, so
that the control of the exercise of the contrac@ughority's discretionary powers may
well be brought before the court by means of ariegion for judicial review.

At this point, the question turns to be whetlmer ¢nforcement of EC competition rules
and, subsequently, the protection of free compaetithay also be a ground for judicial
review.

The UK Courts insist on the fact that public pn@ment, which falls within the scope
of the Regulations, is underpinned by the concépt‘market®®, where domestic market
rules apply. According to them, domestic marketsiderations cannot be taken into
account in the frame of public law proceedings. (uelicial review). However, public
procurement is not only economic operators andKets, as it has been considered so

far®, but also a regime where EC competition concerise.aTheConseil d&at in

3 See Opinion of Advocate General Stix-Hackl detgkeon 1 July 2004, in case C-247/03intesi
SpA v Autorita per la Vigilanza sui Lavori Pubbjiat [29 & 30].
54

s SeeR (on the application of the law Society) v Legaivi@es Commissiof2007] EWHC 1848
(Admin); [2007] EWCA Civ 1264.

%6 See Commission Decision, 2.10.2002, State aid\®264/2002).ondon Underground PPP??7?;
Brown & Golfinopoulos, The permissibility of post-selection modificatioinsa tendering procedure:
decision by the European Commission that the Lordioderground public-private partnership does not
i5r71volve state aid(2003) 12 PPLR NA47.

%8 SeeGillian Chandler v The London Borough of Camden &ahe Secretary of State for Children,
Schools and Families, op. cit

%9 On 13 February 2009, the High Court in the cas@ittifan Chandler v The London Borough of
Camden and The Secretary of State for Children,o8shand Families, op. cit.it is artificial to
“shoehorn” the process of setting up an acadenuy tim¢ public procurement regime. A sponsor acting
through an academy trust would not be an econopicator and there was not a “market” for the sgttin
up of academies because the operations involvedpansorship would be entering into a form of
philanthropy which does not constitute a “markat” any meaningful way. As neither concept was
satisfied, the sponsoring of an academy was coreidaeutside the scope of the public procuremerstul
This particular decision demonstrates that indiglduwho cannot be classed as economic operatanstdo
have any standing to bring a claim under the Reigms and cannot use judicial review as a vehicle t
bring such a challenge.



Million et Marais case clarified that an awarding authority that [gualic authority and
S0 exercises public power, could not be perceigdaktdirectly subjected to the domestic
competition law’, but its decisions relating to public procuremesn only be reviewed
on the grounds of theffet utilof the EC rules which prohibit collusioasd the abuse of
dominant positioft.

Indeed, although the Commission pointed out etbiginning that the Directives, -and,
in consequence, for the purposes of this paper, Rbgulations-, do not serve to
implement Article 81 E€, and so competition concerns in the public promert area
were initially conceived to be restricted to eathhe tenders or ‘competitions’ and only
focus on the effects in the markets concerned, daysthere is an increasing trend to
take ‘pure’ competition considerations into accowtien analysing procurement cases
under EC law. In particular, it is now considerbatttender process aims to open up
public markets to competiti6h As a consequence, it is concluded that ensuring
conditions of free competition is being one of thedamental principles of Community
law on the award of public contratsThis goes hand in hand with the assumption that
Community law as a whole is designed to ensuredoeess of all relevant undertakings
to the markets concerned, regardless of their $fateigin and to eliminate practices that
restrict competitiofr.

Opening contracts to a wide range of economicpegitors and ensuring their operation
within market conditions, actually promotes the lpuimteres®. It should not be ignored
that public procurement rules are also for detgrnvaste of public money and for
promoting effectiveness of the supPlywaste of public money may be the result of
ignorance of market conditions, or of corrupfiorAs indicated, “bribery, corruption,
implementation of unlawful policy and the like” regarded to be a sound basis for

&0 See C. Yannakopouloks'’, apport de la protection de la libre concurrenada théorie du contrat

administrative Revue du droit public 2/2008, p. 421 [442&443].
o1 See 0. Guézol, opposabilité du droit interne de la concurrermegx actes administratif§§JDA
1998, p. 247.

62 See Opinion of Advocate General Stix-Hackl detakeon 1 July 2004, in case C-247/03intesi
SpA v Autorita per la Vigilanza sui Lavori Pubbliat [28].
&3 See Case 31/8Beentjes[1988] ECR 4635, at [21]; Case C-243/&»mmission v Denmark,

[1993] ECR 1-3353, at [33]; Case C-513/@hncordia Bus Finland 0y2002] ECR 1-7213, at [81]; Case
C-470/99 Universale Bau[2002] ECR 1-11617, at [89].

o4 See Opinion of Advocate General Stix-Hackl detageon 1 July 2004, in case C-247/03intesi
SpA v Autorita per la Vigilanza sui Lavori Pubb]iat [33].
& See Case C-324/98elaustria Verlags and Telefonadref2)00] ECR 1-10745, at [62]. See also

Case C-399/98)rdine degli Architetti delle province di MilanoLedi [2001] ECR [-5409, at [75]; Joined
Cases C-285/99 and C-286/%presa Lombardini and Othef2001] ECR [-9233, at [35]; Case C-92/00,
Hospital Ingenieure Krankenhaustechnik PlanungseBsshaft [2002] ECR 1-5553, at [44]; Case C-
411/00,Felix Swobodaj2002] ECR 1-10567, at [33]; Case C-214/@ymmission v Spai2003] ECR I-
4667 at [53].

See C. Yannakopouloks'’, apport de la protection de la libre concurrenada théorie du contrat
administrative Revue du droit public 2/2008, p. 421 [426].

&7 SeeCollectivité publiques et concurrendgtudes et Documents du Conseilktat 2002, p. 281

et seq.

&8 See P. TrepteRegulating procurement. Understanding the ends amelans of Public

Procurement Regulation§004).



judicial review to apply in public procurement casén turn, if ignorance of the
competition element is to lead to corruption, adedpreach of EC competition rulpsr
semay well be regarded as a ground for judicial revie

One could also support this argument with thesm@ration that since alleged breach of
EC state aid rules, -which are part of EC competilaw®-, has been recognized as a
ground for judicial review of ‘public action®, the EC competition regime as a whole
must be recognized as a ground for judicial review.

In the case of public contracts, which fall odésthe scope of the Regulations, -because,
for example, they do not meet the financial thréd$o but inside the scope of EC
primary law®, the UK Courts leave open the possibility that jisliceview be a
remedy? As indicated, judicial review has been consideredffer adequate protection
for the majority of the EC principles, such as $perency and prohibition of
discrimination, which in consequence, have beeogmized as autonomous grounds for
judicial review. Once such primary EC rules appbr sein public procurement cases
that fall outside the scope of the Regulations, #rete has been indicated that the
development of proper market conditions and thecB@petition regime are interlinked,
breach of EC competition rules must also be constlas a ground for judicial review.
Besides, in these cases, the principle of effesgs of Community law only operates,
not the principle of procedural autonomy (seerapart 1V).

To summarise, a competition element operateldrndnder process that gives effect to
the primary EC competition rules. Thus, breach le# Regulations may also mean
infringement of EC primary rules, so that the fstle' of the Regulations would not be
enough to prohibit the reviewability of the decisowhich are taken by the awarding
authority in the course of the tender process. Thisainly because, where the EC
primary rules operate, the UK Courts themselvegdegen the question of reviewability
of public procurement cases. In such cases, odyptinciple of effectiveness operates,
not the principle of procedural autonomy (seerapart 1V).

Furthermore, in the tender process, ensuring ehiey of public markets to free
competition is a guarantee against waste of publimey® and it is for the judge to
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0 SeeR v Commissioners of Customs and Excise, ex p BohnlLtd[1999] EuLR 653: Finance

Act 1997 s.21, introducing differential rates ofumance premium tax, incompatible with Article 8%,an
unnotified unjustified state aid; J.-P. Keppenn&K&Gross,Quelques considerations sur le controle des
aides d’ Etatin EC state aid law, Kluwer Law International,eTNetherlands:2008, p. 3@t seq This is
mainly because the ECJ has recognised that ABRIE) EC has direct effect so that national cooméy
annul administrative decisions infringing Articl& &C. See ECJ judgment of 11.6.1992, case C-149-
150/91,Sanders[1992] ECR 3899; case 120/73gbruder Lorenz GmbH v Federal Republic of Germany
et Land de Rhenanie-Palatindt973] ECR 1471.

n In accordance with the EC public procurement Qives, there are particular rules, under the
Regulations 2006, concerning aggregation, whichirgended to prevent avoidance by the use of &seri
of contracts which, individually, fall below theréshold values.

& SeeClive Lewis[2002] JR 272Richard Gordon Q¢2007] JR 19.

” Economic operators have the requisite know-hothefadvertised purchase.



balance the interests of competitors and the pumtérest®. According to the ECJ, “the
Member States may apportion amongst several natiostutions the task of adopting
the various necessary implementing measures ... ah suway that they do not
jeopardize the proper functioning of the organimatiof the markef®. If adequate
judicial protection is offered, jeopardy may beeetively deterred. This may happen by
means of an application for judicial review, lodgadhe 'administrative' section of the
High Court®

1. Theexecution of the contract stage.

The execution of the contract is the public preawent stage from the conclusion of the
contract onward$. According to Article 2 (6) of the Remedies Diiget 89/665/EEC,
liability, if the contract has entered into, maylyooonsist of pay of damag€sS. 47(9)
of the Regulations stipulates the sé?ne Damages, the main redress in tort law,
complies, in principle, with the ECJ ruling, that effective remedy must be available at
the stagle where infringements can still be redfifieThis stage is obviously the tender
proces

However, the requirements of the tender proceag revive in the course of the
execution of the public contract insai generisform. The ECJ in th€€AS Succhi di
Frutta cas&” made clear that if, in the currency of the cortrétee contracting authority
“is authorized” to make amendments of significamditions of the invitation to tender

" See R. WilliamsA new remedies directive for the European Commyf2i0o8] 17 PPLR NA19
[24]: not for the applicant.
» Case 106/775immenthal(1978) ECR 629, at [5].
SeeR v Oldman metropolitan Borough Council, ex p Gagliop. cit.,at [519A]; R v Northavon
District Council, ex p Smith, op. citat [408F-G]; R (Yogathas) v Secreatery of State for the Home
Department, op. cit.R v Secretary of State for Trade and Industry, exophro Plc[1989] 1 WLR 525
[530E&533A]. See alsRights Brought Home: The Human Rights ,Bilb. cit., at [2.2]: the criterion in
principle seems to be institutional; bodies whiblke government regards as 'pure’ public authoréres
central government (including executive agenci&mal government, the police, immigration officers,
prisons, and courts and tribunals themselves. &eRav British Broadcasting Corporation ex parte
Lavelle, op. cit.106;R v Derbyshire County Council ex parte Noble, dip; R v Chief Constable of South
Wales ex parte Thornhill, op. cii.e. when the 'domestic' nature criterion of aidi@g body applies, it is
regarded as a reason why the application shoutdfbeed.
" “At no point does the term ‘contract’ extend melude framework agreements”. SdelLaughlin
& Harvey Ltd v Dept of Finance & Personnel Ng2B08] NIQB 122 at [8].
8 See also Opinion of the Advocate General Misablivered on 10.06.1999, on the Case C-81/98,
Alcatel, op. cit.at [37].
o For the applicability of the section to the framoek agreements, see ss. 2 (1) (b) & 19 of the
Regulations;McLaughlin & Harvey Ltd v Dept of Finance & Pers@hrNo 3, op. cit.,at [15&16]: a
framework agreement is a species of a contradt, dtearly not the species identified in s. 47 ¢®the
Regulations.
8 See Case C-212/0Zommission v Republic of Austri@J C 201, 07.08.2004, p; @pinion of
the Advocate General Mischo of 10.06.1999, on ©&84/98,Alcatel, op. cit.at [38] See alsd.ightways
(Contractors) Ltd v North Ayrshire Council, op..cét [53, 57].
81 See Opinion of the Advocate General Mischo dedieon 10.06.1999, on the Case C-81/98,
Alcatel, op. cit, at [38]: “[tlhe extend of the contrast betweeme[ttwo stages] should not be
underestimated”.

Case C-496/99 P, [2004] ECR 1-3801 at [120-121].
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at will, the performance of changes of this kincesl@lemonstrate the intention of the
parties to renegotiate the essential terms ofdbatract and so qualifies as a new award
of the contradf. In open and restricted procedures, however, fagnts on
fundamental aspects of contracts whose outconikely lto distort competition are not
permissibl&®. This is mainly because the uniform applicationttué conditions of the
invitation to tender and the objectivity of the pedure would no longer be guaranteed,
which in turn would inevitably lead to infringemeuwitthe principles of transparency and
equal treatment as between tendérefSrom this case-law, it may follow that there is
still room, in the course of the execution, for thentracting authority to make
‘decisions’.

Accordingly, in France, Article 20 of the new MalProcurement Code prohibits any
modification of the invitation to tender withoutraducting new competition procedures.
In this way, it ensures the operation of free catitipa after the conclusion of the
contract®,

In the part Il of this paper, it has been suggestat UK awarding authorities’ decisions
in the course of tender process must be amenaljleditcal review. If the assumption
that asui generigender process may revive in the currency of threract under certain
conditions, the contracting authority&li generisdecisions which take effect in this
stage, must also be amenable to judicial reviewttier same reasons as in the tender
process. There seems, however, to be an impediagambst this end: the contractual
relationship. According to the ECdhe fact that the development agreement is governed
by public law and was concluded in the exercispuddlic power does not preclude, but
rather militates in favour of, the existence obatract ..."".

8 See Case C-454/0Bressetext Nachrichtenagentur Gm{R0O08] ECR 1-4401at [34]; Opinion

of Advocate General Kokott of 13 March 2008, ine@s454/06 Pressetext Nachrichtenagentur GmbH

84 See the so-calleBlan-on-negotiationg)J L 111, 30.04.1994, 114: discussions for the gaep of
glarifying or supplementing the tenders are onlgvaéd provided that this does not involve discriatian.

See Case C-496/99 €AS Succhi di Frutta, op. ciaf [120-121].

See C. Yannakopouloks'’, apport de la protection de la libre concurrenada théorie du contrat
administrative Revue du droit public 2/2008, p. 421 [424].

87 Case C-399/9&8)rdine degli Architetti delle province di Milanoledi and Others, La Scalap.

cit., at [73]. However, under the Human Rights Act 1998A), which is regarded as extending litigation
to locate the boundary between public and privateres, there seems no ground to exclude conttactua
relations from amenability to judicial review; sé&& S. Morris, The Human Rights Act and the
Public/Private Divide in Employment LawJ 1998 27, 293. From the beginning, it has baeticipated
that the courts would follow the principles deveddpfor the purposes of judicial review; see the ldom
Secretary, Mr Jack Straw, HC Debs Vol 314, cols,40®, 17 June 1998. The main principle would ke th
requirement of a ‘public element’ into the relasbip; seeR v Panel on Take-overs and Mergers, ex parte
Datafin [1987] 2 WLR 699, Sir John Donaldson MR [714]; dweith, Woolf and JowellJudicial Review of
Administrative Action, 1995 and supplement 1998), Ch 3; Supperstone andli§dudicial Review,
(1997), Ch 3; J. BlackConstitutionalising Self-Regulatiofil996] 59 MLR 24. This remark is relevant
because challenges to the lawfulness of a publibosity’s decision may be on more than one of the
grounds of judicial review: a right under the Euwap Convention of Human Rights, a European
Community law right and a right under ordinary detielaw “may all form grounds within a single ctai

for judicial review”; see ‘overlapping categories’ H. Woolf, J. Jowell & A. Le Sueuip. cit, p. 67et
seq.
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In the ‘analogous’ cases of employment, when eéh®loyer is a public authority,
concerns about the contractual relationships haaen bconsidered to be essentially
private in natur®, when there does not exist a special statutorpeé underpinning the
relationshif®, but only pure contractual obligatidAslt is well established that “the
purpose of judicial review is to ensure that gowsent is conducted within law”, not
withirrl?za contract so that a contract should in principle be enforoaty by ordinary
actio

However, the mere existence of a contractuatioglship is regarded not to preclude
judicial review®, when there is a ‘public law element’, e.g. a festatutory element,
underpinning the contractual relationship from whibe obligations of the parties arise.
In addition, decisions, e.g. by the public authoss an employét, which are of general
application, also fall to be considered as subjequdicial review®. According to the
courts, this applies even if the numbers affectechat greaf.

In the light of this case-law, | will examine nowhether and to what extend post-
signature decisions of the contracting authorityyrba considered to have adequate
statutory underpinning and/ or are of general apgbn.

8 See alsdR v Lord Chancellor’'s Department ex parte Nanfdle91] IRLR 343 [346-348]R v
British Broadcasting Corporation ex parte Laveltn. cit, 106;R v Derbyshire County Council ex parte
Noble, op. cit.R v Chief Constable of South Wales ex parte Thibrolpi cit

89 SeeR v East Berkshire Health Authority ex parte Wagh, cit.,at [164-166], (Sir J. Donaldson)
& [172], (May LJ); R v Secretary of State for the Home Departmentagte Benwell[1985] 1 QB 554
(Hodgson J).

SeeR (Supportways) v Hampshire County Couf2fio6] EWCA Civ 1035.

SeeR v Secretary of State for Transport, ex p Londoro8gh of Richmond Upon Thames (No.
3), op. cit.,,[415]; R (Beeson) v Dorset County Coun@002] EWCA Civ 1812 [2003] UKHRR 353 at
[17]: “[t]he basis of judicial review rests in tHiee-standing principle that every action of a jblody
must be justified by law ...".

91

92 SeeR v Derbyshire County Council, ex parte Noble,aip. at [334 & 336] (Woolf LJ)R v BBC
ex parte Lavelle, op. cjtH. Woolf, Public Law — Private Law: Why the Divid§86] PL 220 [222-223].
9 SeeR (Mullins) v Appeal Board of the Jockey CI2005] EWCH 2197 (Admin) at [29]R v

Panel on Take-overs and Mergers, ex p Datafin &fc,cit; R v East Berkshire Health Authority ex parte
Walsh, op. cit
o See Council of Civil Service Unions v Minister for th@ivil Service[1985] AC 374;R v
Hillingdon Health Authority ex parte Goodwii984] ICR 800;R v Liverpool City Council, ex parte
Ferguson and Ferguson, op. .cit
% Indeed, judicial review is a means for publieheist’s satisfaction, which, within ‘the fluid nagu
of the requirement of sufficiency’ [Law Com. 226rp 5.16], has been reflected to the Justice Ssdley
reasoning on the standing requirement: it may monhecessary for the claimant to show any personal
proximity to the decision or special impact or et over an above that ‘shared with the generafitye
public’; seeR (on the application of Dixon) v. Somer€& [1997] EWHC Admin 393 at [13]. Of interest
it is the distinction drawn by the Court of Appes between the claimant who has ‘no real or genuine
interest in obtaining the relief sought’ and the avho ‘legitimately and perhaps passionately isrggted
in obtaining the relief sought, relies as grounds deeking that relief on matters in which he has n
personal interest’, with the former being considess not having sufficient interest; s&e (on the
appllcatlon of Kides) v South Cambridgeshire [2002] EWCA Civ 1370 at [132].

See the dictum of Nolan LJ iR v London Borough of Hammersmith and Fulham, exepa
NALGO [1991] IRLR 249 [256]. For an example of the opematof judicial discretion in finding
'‘publicness’, seR v CPS ex parte Hod3994) 6 Admin LR 778.



The clue has recently been given by the ECJ enalove stated cas@AS Succhi di
Frutta®’. The Court reasoned on the grounds of the evanttie contracting authority “is
authorized” to make significant changes at will.eTierm ‘authorization’ is originally
linked to the principle of legality. As indicateplublic authorities are only allowed to do
what the law ‘authorizes’ them to o Thus, it may be concluded that even in the stage
of the execution of the contract there is the rgitgi ‘public law element’. This

assumption seems to have been confirmed byCtheseil d’ £tat, which, subsequently,
held that contracts which have been concludedallggin particular those which have
been awarded in infringement of the Public Procem@nCode, may be declared to be
null or void®. This change in th€onseil d’ Ftat attitude has satisfied those academics
who find themselves having had a lot of concernsualthe effectiveness of the

unsuccessful tenderers' judicial protectf8nAs indicated, theConseil d’ Aat was

previously rather reluctant to recognise any otigit of the unsuccessful tenderers, but
only to obtain damages in the case of infringenoépiublic procurement rulé¥.

As far as the potential general character ofdtatracting authority’s intervention is
concerned, the ECJ, in the same decision, madenagfgrinciple: in the course of the
execution of the contract, an unsuccessful tendenest be regarded as ‘individually
concerned’ by an amendment of a significant cooditf the invitation to tend&f.
Otherwise, the uniform application of the condisaf the invitation to tender and, again,
the objectivity of the procedure would no longer dpgaranteed and, in turn, would
inevitably lead to infringement of the principlestansparency and equal treatment as

between tenderers. Ti@onseil d’ Atat, also subsequently, recognized that an application
for the annulment of a contract can directly beulgii by an unsuccessful bid&r
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Case C-496/99 Pp. cit, at [120-121].

See also C. Yannakopoulosp. cit., [435 & 436]: public contracts are public autha#i
activities which fall within the scope of the priple of legality, that is, public bodies should fieen a
statutory power to conclude a contract.

9 Judgment of 10.07.2007, Bulletin juridique desitcacts publics 2007, p. 391; Opinion of the
commissaire du gouvernemebt, Casaspp. cit.Other interested parties may only ask the admatise
court to order the contracting parties to applyrikelves before the competent court for a declaraiio
nullity. See,Conseil d'Aat, judgment of 07.10.199Mr and Mrs Lopez|ebon p. 430; Opinion of the
Commissaire du gouvernemeRt, Schwartzpp. cit. Even if the contract is not challenged and theityull
argument is not put forward by any of the partiks,judge must make the finding of its nullitycase of a
dispute concerning its enforcement. SBenseil d' Aat, judgment of 27.11.194S0ciété Bongrand et
Dupin, Lebon, p. 335; judgement of 26.@ame veuve et Dlle Moulindtgbon p. 209.

100 See J.M. Fernadez Martiop. cit.,p. 230-244.

101 SeeConseil d'Aat, judgment of 06.08.19180chet v Commune de bellegartiebon,p. 284.

102 See Case C-496/99 €AS Succhi di Frutta, op. it [120-121].
103 Other interested parties may only ask the adinatige court to order the contracting parties to
apply themselves before the competent court fazcladation of nullity. SeeConseil d'Aat, judgment of

07.10.1994Mr and Mrs Lopezl-ebon p. 430; Opinion of theommissaire du gouvernemeRt, Schwartz,
op. cit. Even if the contract is not challenged and theityulrgument is not put forward by any of the
parties, the judge must make the finding of itdityuln case of a dispute concerning its enforcemerdg. Se



Limiting, however, the standing to the unsucags$énderers’ and ‘bidders’, as it may
follow from the ECJ judgmett, may challenge thprima faciegeneral character of the
post-signature ‘decisions’. According to the UK edaw the number of the affected
persons is irrelevant. Decisions taken in the cuayeof a contract are regarded to be of
general character ‘even if the numbers affectechateggreat®. It may follow that only
the limitation of the interested economic operatoransuccessful tenderers or bidders is
not able to preclude the general character of eiméracting authority’s ‘decision’.

From this analysis, it follows that EC competitiaw may be the way in which both the
requisite statutory element and the requisite g@ngraracter of the post-signatwsei
generisdecisions are to be construed. Moreover, if theeongsites for the judicial
review to apply are considered to have been estaddi through the pathway of EC
competition law, EC competition law and public laannot be considered to be at odds
any more. Instead, they must be regarded as mytunéliential, so that EC competition
law may facilitate judicial review to apply and, tarn, judicial review may provide
adequate and effective protection of actual andmi@l competitors in the public market.

As Gaudemet put it rightly, ensuring free compmti eventually means regulating
public ordet® Although public law and competition law are iaily the outcomes of
two distinct ideologies, they both now seem to gebtthe so-called economic public
order?®’. As indicated§uprapart I1), competition in the public procurementapgovides
for the means to open up public markets to competidnd, in consequence, to deter
waste of public money. So, given the fact thatgiadireview presupposes public interest
intervention into a disput®, EC competition law is also able to provide thisrpquisite
in the field of public procurement. It would not &e exaggeration then to say that public
procurement is the area where EC competition lawo@nters public interest law and
vice versa.

Furthermore, it is established that challengepublic contracts could be brought by
way of judicial review where only the EC Treatyrmiples apply, in appropriate cases,
such as where a decision is irrational or unfsgesuprapart 1l). Accordingly, once the
EC principle of free competition has been perceiiredhe context of public law, its
alleged breach may be a ground for judicial reviéMas is mainly because the
competition element, as analysed so far, challetigesature of the contract itself so as
not to be considered ags inter alios actaany more In particular, the competition
element with its regulatory impact on contractingharities’ decisions is similar to the

Consei d'Aat, judgment of 27.11.194%ociété Bongrand et Dupihebon, p. 335; judgement of 26.03,

Dame veuve et Dlle Moulindtgbon p. 209.

104 See Case C-496/99 ®AS Succhi di Frutta, op. it [120-121], emphasis added.

105 See above footnote 96.

106 See Y. GaudemeDroit de la concurrence: une autre introductian, Le Code de commerce
1807-2007: Livre du bicentenaire, Dalloz, 2007397 [404]: ‘Liberté individuelle protégée, elle signifie
désormais contrainte, ‘ordre public régulé’

107 See C. Yannakopoulosp. cit.,[426].

108 SeeR v Lord Chancellor, ex p Child Poverty Action gogi999] 1 WLR 347 at [22.2.10].



regulatory character that the ‘administrative adtavé®. In other words, within the
context of national administrative law, a strongklibetween the principle of free
competition and the principle of equality of treammhof individual$'® continues to be in
the currency of the public contract.

V. Reviewability of both stages.

There are only two ways for the enforcement of B@&getition rules in England: in the
‘ordinary’ court™ by means of a free standing action for damagesyomeans of a
follow-on action based upon an infringement decisiendered by the Office of Fair
Trading™® and in the Competition Appeal Tribunal, which calbears ‘monetary
claims™?

Domestic procedural laws that only allow acti@m éamages are often described as
impediments to the enforcement of Community contipatirules™. It has been clarified
that “the principle of effectiveness of EC law regga no more than proper application of
EC law and adequate remedies for the breach of ig@st''". In the field of equal
treatment, this requirement has been held to intipat the sanctions available must
“guarantee real and effective judicial protection [and] must have a real deterrent
effect” on the party who is in breach of Communitw'*®. Procedural laws must enable
individuals “to ascertain the full extent of thghts™'".

To give Community law full force and effect, matal courts must have the power to
refrain from applying a provision of national lawdaremedies which exist in the
domestic legal systems simply might not apply urttier same conditions as to similar
cases of national 1aW’. According to the ECJ, only in lack of Communitsw
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See C. Yannakopoulosp. cit, [432].

See C. Yannakopoulosp. cit, [440].

See s. 2 (1) of the European Communities Acf2)9Since June 2004 the Chancery Division of
the High Court; see Civil Procedure Rules: Pracbiection: Competition Law Claims Relating to the

Application of Articles 81 and 82 of the EC Treatyd Chapters I&Il of Part | of the Competition Act

1998: October 2005.

12 See s. 58 A of the Competition Act (CA) (1998) amended by s. 20 of the Enterprise Act (EA)
(2002).

13 See s. 47 A of the Competition Act (CA) (1998),aanended by s. 18 of the Enterprise Act (EA)
(2002).

114 See e.g. Commission Staff Working Paper: Annek¢oGreen papeRamages action for breach

of EC anti-trust ruleSSEC (2005) 1732 (19.12.2005).
115 G. Cumming, B. Spitz & R. Janalivil procedure used for enforcement of EC comipetitaw
by English, French and German civil courtg007), p. 3.

116 See Case 14/83/on Colson,(1984) ECR 1891, at [18 & 23]; Case C-180/@Baehmpaehl,
(1997) ECR 1-2195, at [24 & 25].
17 See Case C-236/96pmmission v. Greec€996) ECR 1-4459, at [13]; Koutoupa-Regak®be

new Greek legislation transporting the 89/665 Rergedirective,(1998) PPLR CS 12 [CS14 & 15].

118 See F. Schockweilet,a responsabilité de I' autorité nationale en cas dolation du droit
communautaire(1992) Rev. trim. Dr. eur. 27 [47 & 48]. The maioncern of the Court is to ensure the
effet utilof Community law. See Case C-3/&pmmission v Italyj2002] ECR, 1-10567, at [19]; Case C-
411/00,Felix Swoboda GmbH2002] ECR, 1-10567, at [58].



regulation, should domestic procedural laws be iagpf. This may be so, even if a
national court concerned does not have such a demgeunder national law.

According to the principle of effectivenégs and the principle of supremacy of
Community law?!, a national court must be able to set aside aawdual decision of a
contracting entity to the extent that it conflistéth directly effective Community law.
Even in cases which do not involve directly effeetiCommunity law rights, the
domestic courts are obliged to adapt normal metloddsatutory interpretation in order
to ensure that national legislation which dealdwlite same subject as Community law is
construed in a manner that is consistent witff.iiAs a consequence, EC competition
rules, which are involved in both stages of pupliccurement, whether they have direct
effect or not, must be effectively enforced.

However, it has been submitted that public promienet procedures are regarded as a
mechanism to secure the public interest rather ¢hamethod for vindicating individual
interest$”®. So, the interest of securing effectiveness must Halanced against
considerations, such as legal certainty, sound radtration and the orderly conduct of
proceedings by the Cotitt. Arguably, it is only if the impediment on the erdement is
not justifiable on the grounds of the principlesiathunderlie the national procedural
systems, that the doctrine of effectiveness anddiserimination would apply to as to
lead to a change in the national system of pro@dursubstantive law in so far as to
produce not aminimum but rather an adequately or most adequately eféect
enforcement of Articles 81 and 82 E€

It is argued that domestic procedural public-gtévlaw divide will continue for so long
as the substantive divide exi$fs Although litigants may raise an argument aboet th
divide for tactical reasons, this still presupposesubstantive, conceptual distinction
between the two branches of law. It is acceptet ween public authorities act in the
commercial sphefé” and when there is no evidence of bad faith, cdiwapr improper

19 See Case C-294/0€pmmission v AMI Semiconductor Belgium BVBA and&@{NJ 2005, 570
at [68-70].

120 See also P. Gibson LAutologic Holdings Plc v Inland Revenue Commissi®f@004] EWCA
Civ 680 at [25]: “[a]ny provision of national lawhich makes the exercise of the right conferred by
Community law practically impossible or extremelffidult cannot prevail”.

121 See Case C-103/88pstanzo(1989) ECR 1839. See also Lord Binghariiu chief Constable
of west Yorkshir§2004] UKHL 21 at [9]: “the law of the Community gwvails over any provision of
domestic law inconsistent with it”.

122 See H. Woolf, J. Jowell & A. Le Suewp. cit, p. 65.

123 See S. Arrowsmith, J. Linarelli & D. Wallacep. cit, p. 758.

124 See Case 199/8%an Giorno,[1983] ECR 3595; Joined cases C-295-298Mdnfredi, [2006]
ECR 1-6619; A. BiondiRemedies for breach of EC 1a{#997), p. 27.

125 See G. Cumming, B. Spitz & R. Janap. cit, p. 4 & 13, with further references; case C-430 -
431/93,Van Schijndel[1995] ECR [-4705; case C-312/%eterbroeck[1995] ECR 1-4599.

126 See N. BamforthRestitution and the Scope of Judicial Revig®97] PL, 603.

127 SeeR (Hopley) v Liverpool Health Authorifg002] EWHC 1723 (Admin) at [54]: ‘commercial'-

type decisions only reviewable “if there is an giddial public element introduced to the process(West)
v Lloyds of Londorj2004] EWCA Civ 506 at [31]: decisions “concernealedy with the commercial
relationship ... governed by the contracts”.



policy*?® public law is not engaged, except where the &starce of the relevant power
or obligation creates such engagenf@ntlthough it is perceived by the courts so far
that public authorities when they act as awardemitracting authorities are actually
involved in a commercial market, it is becomingackr and clearer that the substance of
the legal relations which are developed in the &ahpublic procurement, consists of a
true public law element which is interestingly gpito be established with the aid of EC
competition rules. In the event that the existewsfca public law element is admitted, then
the procedural divide may be challenged insofarttepublic law element applies.

Again, the principle of effectiveness and thenpiple of supremacy require effective
enforcement of EC competition rules in both stagfegublic procurement to which the
rules apply. Furthermore, as indicated, ensuriegetiforcement of EC competition rules
in both public procurement stages eventually meagslating public ordéf®, which, in
turn, makes the principle of legality to apply tbaavarding/ contracting authorities' acts.
This is a good reason for the judicial review telgpmainly because judicial review is
“a last resort where there is illegality™

Furthermore, once in the UK judicial review haseb recognised as offering adequate
protection to the rest of EC legal principles, theloes not seem to be a reason why
judicial review is not to be considered as an appate means for the protection of
potential tenderers and the unsuccessful biddeb®iin stages. Indeed, in the course of
the execution of the contract, ‘material’ changestie terms and conditiolf8 of the
invitation to tender may affect not only the unsessful bidders but also the potential
tenderers. This is because, if the amended termscanditions had been part of the
invitation, they would have allowed tenderers ordiers other than the initial ones to be
admitted or accepted respectively.

128 SeeAssociated Provincial Picture Houses Ltd v WedngsRorporation[1948] 1 KB 223 [229],
Lord Greene MR: “[blad faith, dishonesty — thosecolurse, stand by themselve€arl Fitwilliam’s
Wentworth Estates Co Ltd v Minister of Town and r@guPlanning[1951] 2 KB 284 [307]: “the law
always has regard to the dominant purpo&stiith v East Elloe Rural District Coundil956] AC 736
[762]; R v Debryshire County Council, ex p Times Supplésnktd (1991) 3 Admin LR 241 [253A],
Watkins LJ: it is “an abuse of power contrary te fublic good”;R v Lewisham Borough Council, ex p
Shell[1988] 1 All ER 938 [952f]: impermissible motivertéxtricably mixed up with [permissible] ... and
this extraneous and impermissible purpose hasftbet ©f vitiating the decision as a wholdR;v Secretary
of State for the Home Department, ex p Fire Brigadeion[1995] 2 AC 513 [563H]: “good faith ... is an
indispensable element of the lawful exercise ofny. a. statutory discretion”.

129 See http://www.ffw.com/publications/all/articles/contiténg-authorities-the-r.aspxaccessed on
03.08.20009).

130 See Y. Gaudemetop. cit.,, [404]: “Liberté individuelle protégée, elle signifie désaisn
contrainte, ‘ordre public régulé!

131 SeeR (Lloyd) v Dagenham London Borough Couf2il01] EWCA Civ 533 at [27].

132 Inclusive of a post-signature extension of the scopthe contract which encompasses works,

goods or services not initially advertised, or aesiof the economic balance of the contract indawad
the contractor in a manner which was not providedrf the terms of the initial contract.



Van Gerven points out that the principle of adsguprotection of rights derived from
Community law requires the relief granted underghgicular national legal systems not
to put “the complainant at too large a competitidisadvantage as compared with
complainant looking for similar relief in other Mé®r States™®. This may be the case
in the UK with regard to public procurement disput®©nce, according to this paper,
there does not seem to be any matter of principlgko law, able to prevent judicial
review proceedings from applying in public procuest cases, affected economic
operators, in the course of both tender procesxled by UK public authorities and the
execution of the public contract, must not be @ittbo large a competitive disadvantage
as compared with” tenderers or bidders which pa#te, for example, in French public
procurement procedures. Award of damages is ratlveeak relief compared to setting-
aside of an unlawful decision taken by the coningctauthority, let alone proof
difficulties which may arise in quantifying the fosnd proving a causal link with the
infringement of Community laiW*. The more radical remedy is termination of the
contract which can certainly be reached by wayidfgjal review>>.

It is also unclear how far the EU requirements dballenging procedures entail that
courts should exercise some control over factudl diacretionary adjudications which
does not involve errors of law. While ‘ordinary’tmms involve factual consideratioiy
judicial review is only about “a challenge to tlegial validity of the decisiof®”; in other

133 W. van GervenQf rights, remedies and proceduré3)02) CMLR 501 [525-526, 536].

134 See Opinion of the Advocate General Mischo dedisleon 10.06.1999, on Case C-81/8Ratel,

op. cit, at [38].

135 See Directive 2007/66/EC, recital 14: “[ijneffeemness [of the contract] is the most effective way
to restore competition and to create new businppsrtunities for those economic operators whichehav
been deprived illegally of their opportunity to cpete”. Indeed, unliquidated damages is not always a
adequate method of enforcement: neither is it deteenough for the awarding authorities nor doédly
satisfy the economic operator who passed over. Sekrnould, Damages for performing an illegal
contract — the other side of the mirror: commemghuree recent judgments of the French Counciltafe$
(2008) 17 PPLR, NA 274. Under the previous regirhthe Directive 89/665/EEC, in particular Article 2
(6), the Member State might decide that the rewdedy shall not be able to set aside unlawful densif
the contract has already been concluded subsetjugstaward, except where a decision must besdea
prior to the award of damages. Subsequently, Art2c(6) permitted Member States to preserve theeesff
of contracts concluded in breach of the Directiiéswvas considered that, in this way, the legitienat
expectations of the parties were protected, bwag ignored that the contracting authority's conduthe
currency of the contract may affect third parties.

That provision, because of its specific nature,ncarbe regarded as regulating the relations
between a Member State and the Community in theegbof Articles 226 and 228 EC. See Case C-503/04
Commission v Germarj2007] ECR 1-06153 at [33-35]. Even if the prin@plof legal certainty and of the
protection of legitimate expectations, the prineipfpacta sunt servandand the right to property could be
used against the contracting authority by the offeety to the contract in the event of rescissiéra o
contract concluded in breach of Directive 92/5@tiah to the coordination of procedures for the ramat
public service contracts, a Member State cannaninevent rely on those principles or that righoider
to justify the non-implementation of a judgmentaddishing a failure to fulfill obligations under #igle
226 EC and thereby evade its own liability undem@uwunity law.

136 See G. Cumming, B. Spitz & R. Janap, cit, p. 40.
137 Seeln re Michael Nwafo1994] Imm AR 91 [93]; Lord Clyde ifReid v Secretary of State for
Scotland1999] 2 AC 512 [541F-542A].



words, judges hearing applications for judicialieew only have the power to review
legal error§™®,

It could be argued that if courts were wholly iglted responsibility over these matters,
it would leave too much latitude for procuring &es to abuse the rules, by
distinguishing discriminatory decisions behind dalsfactual and discretionary
assessments. In addition, given the fact that the party whiegés breach of statutory
duty bears the burden of pro8f it is likely the proof of the required effect on
competition to be burdensofii& English case-law requires not only the establstinof
the requisite product market but also an analysieetworks and their possible distortion
of inter and intra band competition notably throuble foreclosure of access to new
entrants to the product mark® with the judgment of the House of Lords in
Inntrepreneur Pub Co. (CPC) & others®@reham*® case, by requiring that the enforcing
party produce expert evidence, to have the poleatizendering the enforcement of
Articles 81 and 82 EC even more difficult, thoughd onerod$*.

The principle of effectiveness in addition to qudng adequately effective enforcement
of Articles 81 and 82 EC may also contribute to dldeancement of procedural reform
within the context of domestic procedural systéfhsAs indicated, litigation is not
always sufficiently constructed to protect the iasts of suppliefé® A successful
review system would seek both to provide a detértenbreaches of the rules, and
provide real redred¥. Does the enactment by means of domestic lawefebulations
of the recent Directive 2007/66/Et, which amends Directive 89/665/EEC, contribute

138 See S. Arrowsmith, J. Linarelli & D. Wallacep. cit, p. 764-765.

139 Ibid, p. 804.

140 SeePotato Marketing Board v. Robertsofi983) 1 CMLR 93 [98] (County Ct); Case C-242/95,
GT-Link v. DSB[1997] ECR 1-4449: the question of the burden afgbris a matter for national law
subject to the principle of effectiveness and n@eriimination.

141 Seelnntrepreneur Estates v. Boy&993) 2 ELGE 112 [116]berian UK Ltd v. BPB Industries
(1996) CMLR 601;Potato Marketing Board v. Hambden Sm{i997) EuRL 435§ulton Motors Ltd v.
Toyota(GB) LTd (1998) EuLR 327.

142 See Case C-234/8%elimitis v. Henninger Brai AG[1991] ECR 1-935; Case C-453/99,
Courage Ltd v. Crehanfj2001] ECR 1-6297Creham v. Inntrepreneur Pub Ga003) EWHC 1510 (Ch);
Bernard Crehan v. Inntrepreneur Pub Co (CPRN04] EWCA Civ 637, at [97].

143 [2006] UKHL 38.

144 See G. Cumming, B. Spitz & R. Janalp. cit, p. 54, who submit that the doctrine of
effectiveness and non-discrimination could welbdiéa the modification of the burden of proof; s.&&he
Employment Rights Act (1998), which provides tha¢ burden should be divided between the claimant
and the defendant.

145 See G. Cumming, B. Spitz & R. Janap, cit, p. 13. See also H. Woolf, J. Jowell & A. Le Syeur
op. cit, p. 65: ‘[n]lew remedies have ... been fashionednguee full protection of Community law rights,
including damages where there has been a serieastbof Community law by a public authority - this

is a significant innovation for a legal system thas generally set its face against compensatiopuflic
law wrongs'.

146 See United Kingdom Department of Trade and Imgtustublic Procurement Review1994) at
[103 104] (questioning the effectiveness of there@edies system in procurement).

See S. Arrowsmith, J. Linarelli & D. Wallaoep. cit, p. 757.

Amending Directive 89/665/EEC with regard to itoyging the effectiveness of review procedures
concerning the award of public contracts, [2007]LCRB5/31.
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to the advancement of the UK procedural system wetpard to public procurement
cases?

This Directive provides an added focus on pretemtual remedies. In particular,
Article 2 (3) introduces a standstill period, breas which may be a ground for a claim
the public contract to be declared ineffective. lBeation of ineffectiveness may also be
in the event that a contract has been awarded wtitin@nsparency angrior competitive
tendering*®. As the recitals of the Directive clarify, “inetféveness should not be
automatic but should be ascertained by or shouldhberesult of the decision of an
independent review bod{.

Whether a declaration of ineffectiveness provifiglsprotection of the rights derived
from Community law or not, it is an improvementtbé regime and may deter breaches
of the public procurement rules which unlawfullypdee candidates and tenderers of
pre-contractual remedies.

The Directive provides for a choice between m@ttive and prospective cancellation of
contractual obligations. If retroactive cancellatic adopted by Member States, there
will be significant legal and administrative congegces in the event that a Court grants
an order of ineffectiveness, let alone the diffigudf how a retroactive cancellation could
be executed.

It has been argued that despite the declaratiomedfectiveness of a contract, a
substantial part of obligations of the awardinghauity for the past will survive’. Some
contractual obligations of the company for the pagitalso remain. For instance, in the
case of a building or infrastructure which is nattable for its purposes, because the
construction was not carried out according to tia¢esof the art, the awarding authority
will be entitled to damagé¥.

In addition, doubts about the suitability of jcidi review in both stages may arise, if
one keeps in mind the adverse effects that nutlidy have on the person with which the
contract was concluded. Nullity of the contract masll suit the interests of unsuccessful

149 E. g. illegal direct awards of contracts whichrégarded to be “the most serious breach of

Community law in the field of public procuremenBee Case C-26/0%Ftadt Halle and RPL Lochau,
[2005] ECR I-1 [37]. If the Court decides that sumntracts should not remain in force, the contvetit
need to be re-tendered.

150 See J. Golding & P. Hentfhe new remedies directive of the EC: standstitl areffectiveness,
[2008] PPLR 146 [150]: on the contrary Article 2) @humerates the situation in which ineffectiveness
would apply automatically “[a]rguably, this shoukther have been left to the review body to detadteng
into account all circumstances of the case”.

151 See J. Arnouldgp. cit.,[NA279]. He refers taVir Téteand Société Spie Batignollgsdgments
which concerned cases where the contract had kestardd null by an administrative court; to Beciété
Decaux and Départment des Alpes-Maritinigdgment which concerned a case where the contiadt
been annulled (the action for annulment againsthdip contract is a special remedy, which is orpgio to
the Prefect, against contracts concluded by loghiaaities).

152 SeeConseil d'Aat, February 2008Mr Schmeltz and Mr OrselliActualité Juridique Droit
Administratif 2008, p. 1102, with the note of L. Mauvici.



bidders, but what happens to the supplier, semrogider or contractor with which the

contract was concluded? In France, it is well distagd by theConseil d'tat that in the

case of nullity, the contract is deprived of anfeef, and neither can the supplier, service
provider or contractor obtain payment on a contr@cbasis nor can he maintain the
sums which have already been paldHowever, the contracting authority still remains
liable on the grounds of unjust enrichnféhtand negligend®>. On the ground of
negligence, for example, the company may obtainpssrsation for losses other than the
cost of goods or services it has supplied or theksvit has performed.

But do damages and loss made by the preferredebigreserve public money? In
France, courts are not allowed to take into accthmtmarket price for similar goods or
service$™® In other words, they are not allowed to take iatzount the fact that the
company would have had no chance to make suchtgiafinormal conditions. As a
result, the awarding authority may have to beahdigosts. It may also have to bear the
companies’ profits several times: the profits expddrom the contract by the company
to which it was illegally awarded, the profits betcompany to which the contract should
have been awarded and the profits of the companyhtoh a new contract is awarded.
So, hardly can the objective ‘to restore compeiitime reached, since the company with
which the contract was initially concluded is notcleded from the new tendering
procedure.

If 'ineffectiveness’ entails monetary claimsstioes noper sepreclude the application
for judicial review even in the UK legal order. Bubnetary relief which is sought in the
judicial review claim, may attract circumspectidntihey are the true focus of the
claim™’. Whether monetary claims are to be reviewed byatiministrative section or by

the ordinary ones of the High Court, the UK judigiss more demanding, as indicated,

153 See J. Arnouldyp. cit.,[NA275].

154 SeeConseil d'Atat, judgment of 24.11.2008/le Malmezat Pratl.ebon p. 490; Opinion of the

Commissaire du gouvernemedt, Casas, Bulletin juridique des contrats publie®72 p. 49; Council of
State, 22.02.2008yIr Téte, Actualité juridiqueDroit administrative 2008, p. 992 with the note Job.
Dreyfus; Council of State, 10.04.2008pciété Decaux and Départment des Alpes-MaritirBedgetin
juridique des contrats publics 2008, p. 280: ifewsary the Court may order an expert to deterntiae t
amount of these different costs.

155 SeeConseil d'Aat, judgment of 26.03.200850ciété Spie BatignolleContrats et Marchés

Publics 2008, no 93: again, an expert opinion nepdressary.

156 See J. Arnouldyp. cit.,[NA278].

157 SeeR v London Commodity Exchange (1986) Ltd, ex plByg2994] COD 145: essentially it is

a private claim for damages and therefore a médtegrivate law;R (Machi) v Legal Services Commission
[2001] EWHC Admin 580 at [24]: the Court decidedhear the case because ruling on unlawfulness
“would create ab issue estoppel ... and might bessistance” to damages claiR; (Kurdistan Workers
Party) v Secretary of State for the Home Departifizd®2] EWCH 644 (Admin) at [87]: damages claim is
“not in itself a good reason for permitting judiciaview”; R (Mohamed) v Secretary of State for the Home
Department[2003] EWHC 1530 (Admin): declaration that previodstention was unlawful, with
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EWCH 1094 (Admin): damages under the Regulatiariking successful judicial review claim.



than its French counterpart, so that, in the Ukeffectiveness may hardly lead to
distortion of a kind of the competition.

Ineffectiveness, however, may well be declareshaa more cases when there is breach
of EC competition rules in either stage. This isinfyabecause, as this paper has
indicated, public authorities are obliged to enstie respect of the Community
competition norms in all stages of public procurameo that public contracts may be
regarded as products of the system its&lAgain, while challenges against ‘decisions’
that are taken by the contracting authority indégacity as a public authortty, may
easily be subjected to judicial review, disputesh@ currency of the contract rise more
complicated issues.

In the tender process, a disappointed potent@liger is often regarded as having the
right to proceed under the Regulations if its clansovered by thef’. Indeed, the loss
of a significant chance of obtaining the contracemnough to found a claim and this can
arise out of the lossf anopportunityof takingpart in a properly constituted and operated
proces$’. This perceived scope of the affected economicaipes may also be in the
currency of the contract in the event of post-sigreachanges in the very terms and
conditions of the contract. Indeed, while in thaurse of the tender process only the
bidders are usually granted standing, all poteritatlerers may be recognised on the
basis of the above assumption as affected by @wiuill post-signature 'decisidff.

The attempt to articulate the concept of ‘the mdstrative act’ and the concept of
‘material’ post-signature changes is not a meretent tendency, but reflects the initial
French theories of incorporation and toit invisibl€®®, which had been introduced
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Department, op. cit. R v Secretary of State for Trade and Industry, ex.gmhro Plc, op. cit.,
[530E&533A].

160 See Court of Appeatookson and Clegg v Ministry of Defence, op. cit.

161 Court of Appeal decision 200Bpndon Borough of Newham

162 See C. Yannakopoulogp. cit.,[440-441]. The principle of non-discrimination imges limits on
the procedural autonomy of the Member States; énaplication of procedural rules, no discriminatio
can take place among persons who according to Caoitynlaw are required to be treated equally. See
Case 186/87Cowan,(1989) ECR 195, at [19]; C-43/9Bata Delecta,(1996) ECR 1-4661, at [12 & 15].
See also at [13]: “...it is corollary of those freetbthat they must be able, in order to resolvedisyutes
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possibly indirectly — be affected. This may imdiy;, instance, that when an entity has the rigtsue, then
similar entities also have to be given a standngue. See also S. Arrowsmith, J. Linarelli & D. l\&fe,
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expenditure, or opposition politicians, althougle timajority of the jurisdictions do not grant them a
standing.

163 See N. Dantonel-Cok; annulation de I’ acte detachabl®A 1999, no 14, p. 7.



before the theory of thactes détachablé¥. They bothimplied regulatory powers
underpinning public contracts. This underpinninghaav revitalised with the aid of the
competition law®®. They also seem to comply with the English veritidh ruling.
According to the third principle that Lord Diploakpressed irD'Reilly caseé®, it is
contrary to public policy —and as such an abuserotess- for a person seeking to
vindicate public law rights to evade the protecsigudicial review provides for public
authorities by proceeding by an ordinary writ agtio

Furthermore, Lord Woolf, building on Lord Dipldsk ‘pragmatic suggestiong”,
argued that the courts are required to look noy tmitechnical questions relating to the
distinctions between public and private law rightsl bodies, but also to the practical
consequences of using the procedure chosen bypplecant. So, if the applicant’s
choice of procedure, whether judicial review or @, whas no significant disadvantages
for the parties, the public or the court, then hbwd not normally be regarded as
constituting an abus&® At the moment, such proportionality concernsvaed! reflected
in the Directive2007/66/EC which provides that courts may not reaaeillegal contract
ineffective when ineffectiveness would lead to digrtionate consequené®s For
example, it should be taken into account the ae$ésing from the delay of the execution
of the contract, the costs relating from the laumglof a new procuremeptrocedure, the
costs resulting from the change of the economicaipeperforming the contract and the
costs of legal obligations resulting from the ieetivenesY®. National security concerns
could also be relevalt. The Directive provides for alternative sanctionghen
ineffectiveness is not appropriate, such as thesitipn of fines or the shortening of the
duration of the contract. But, the award of damagedearly stated to be inappropriate
penalty’? To this extent, judicial review seems to be nammd more the adequate means
by which affected economic operators may be pretkct

Once the judicial review for the protection obromic operators is to be admissible,
the question that follows is on which ground thelegation for judicial review may be
brought before the courts. As indicated, the retppublic law element in both stages of
public procurement is being established with thet @i EC competition rules. In the
tender process, the principle of legality of theaading authority's decisions prevails and

164 According to this theory the two stages of pulpimcurement, the tender process and the

execution of the contract are rigidly distinct. Téarding authority’s decisions which take effattlie
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170 See J. Golding & P. Hentgp. cit.,[151].

e SeeBSF Group Ltd v Secretary of State for Defence Rumple Foodservice Ltf2006] EWHC
1513 (Ch): the Court did not grant an interim imgtion, partly because to do so would threaten the
continued supply of food and bottled water supgieslM Forces positioned overseas.

12 See J. Golding & P. Hentgp. cit.,[153].



in the currency of the public contract there i stiom for contracting authority to make
decisions of general application, which are aldgjestt to the principle of legality. As a
consequence, the power of the public authority tkendecisions in both stages is
conceived to be regulated by the EC competitioest(l To sum up, EC competition
rules make the public procurement regime up armralgulate the relevant public power,
so that breach of EC competition rules may welluga illegality of the contracting
authority's acts, as a ground for judicial review.

V. Conclusion.

Bit by bit, it has been argued that existing ciase does not actually whittle away the
role played by judicial review in public procuremeahsputes. Instead, judicial review
can spring to life given the opportunity. The oppaoity has been given by the
recognition that the tender process eventually aamn®pening up public markets to
competition, so that in this stage EC competitioles apply. Once EC competition law
entered the tender process, it continues even pawerfully to regulate the currency of
the public contract, so that infringement of EC petition norms may well establish
illegality of the contracting authority's actiors, @ ground for judicial review.

173 See above footnote 130.



