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. INTRODUCTION

Economists relentlessly point out that, in manyustdes, firms engage in dynamic
competitionfor the marketwhile static competition the marketexists only on the margin
and is thus less important. In certain industriestably high-tech ones (also called new-
economy industries), the competitive conditions significantly different from those that
prevail in statically competitive industries (madtl-economy industries). In the latter, firms
essentially engage only in price/output competiaod innovation is incremental.

It is a well-established fact that economic grovaigely hinges upon technological
progress, and that productivity gains are key s$;ng incomes and living standards. In the
1970s and 1980s, Robert Solow (who won a NobekRar his contributions to the theory of
economic growth), Edward Denison, and others fotlmat the most critical factor that
explains American economic growth is innovatiofhe necessity to acknowledge the
dynamics of industries that are undergoing rapthrielogical change is far from being
contested, too. Quite on the contrary, the claiha tnnovation is king, and that antitrust
policy should reflect the fact that innovation le tkey driver of economic growth, have been
so fashionable and repeated so often that they sedave become economic clichés. In the
same vein, lawyers like to underline that courts @ven to dynamic considerations, and that
antitrust enforcers can better preserve and prorteatenological progress by resorting to
dynamic analysis, rather than static one.

Although the pontifical recognition of those nolgeals is not questioned by any
serious detractors, and certain concepts, suclte@asSchumpeterian competition, have been
widely used and have become prominent topics iallagtitrust analysis, the efforts to take
innovation seriously in antitrust enforcement aeedly reflected in legal doctrine. Indeed,
neither has a fundamental legal analysis of thatrirent of technological progress in the
European Commission’s decisional practice in tieea af merger control ever been performed
on the European side of the Atlantic, nor has arthef technological progress ever been
conceptualized. If we recognize that innovation seahnological change have a role to play
in antitrust policy, it seems rather bewilderingfitad out that although the need to consider
market dynamics is widely recognized in legal disse, this progressive approach is hardly
reflected in merger law doctrine. Selective andigorous analyses of cases, as well as
frequent cursory examinations that ate performeednewithout any attempt to adopt a
comparative analysis with the major innovation sas@ve become the standard practice in
this area. Nonetheless, this observation shouldabaly surprising, since, in view of the lack
of a holistic review of the European Commissionéidional practice, leading innovation
cases have not even been identified. This strikiegligence has given rise to many
misconceptions, misinterpretations, and flagrardrerof appraisal in legal comments on EU
merger cases on both sides of the Atlantic.

While it must be underlined that, at present, eoauists struggle to elaborate dynamic
models of non-price effectsand that dynamic structural analysis is still is infancy, it

! Note that initial steps have already been madéhism direction. SeeAriel Pakes, Ulrich Doraszelskii
Framework for Applied Dynamic Analysis in,I@ HIO, 1887-1966 (2007) ; Volker Nocke, Michael D
Whinston, Dynamic Merger Review, NBER working paper 14526 (2008),available at
http://www.nber.org/papers/w14526.pdf




cannot be ignored that, in some cases, the Eurdpeammission disregarded in its decisional
practice some basic economic insights, and thaydesvdid not rush to point out the basic
errors of appraisal and help it advance its angliysthis difficult field.

Historically, antitrust enforcement has been feclien static analysis, and despite the
fact that some progress has been made, the cldiaisirinovation is king are grossly
exaggerated, as are those that the Community cargtepen to dynamic considerations. As
long as the reluctance to abandon what is wellbésted in merger control results from
economic uncertainties about how industries shbal@roperly analyzed in dynamic settings,
this conservative approach might be justifiabléhi extent that it reflects these uncertainties.
Nonetheless, it is also important for lawyers toognize that, coupled with the inherent
difficulty to perform a solid and reliable dynanaoalysis, the problem of the status quo bias
is likely to have long-term consequences and gise to a dangerous stagnation of legal
doctrine. Indeed, firms are not incentivized to elep economic arguments premised on
dynamic competition, given the courts’ reluctanace accept such claims and the
Commission’s mechanical focus on the short-terntegteoon of competitors as a guarantee
for R&D competition. This question calls for sersoreflection in legal thought on both sides
of the Atlantic.

In light of the current decisional practice, defigithe notion of dynamic efficiencies
is a precarious legal exercise, too. In our papeless otherwise specified, we tentatively
refer to dynamic efficiencies as a kind of effiggrgains that occur over time, and as such
cannot be reaped at a single point of time. Iimpartant not to confuse, as it is often the case,
any R&D efficiency gains with dynamic efficienciefr the latter cannot encompagx
definitio, one-time (static) R&D efficiencies. Even more onjantly, note that, on the other
hand, dynamic efficiencies do not amount to R&Dicgfhcies in that the latter, although
probably most crucial, are only a category of dyitagfficiencies?

Before proceeding to a more thorough analysis, ighinbe helpful to remind that
static analysis takes into account the existingpseroducts/services and market participants,
and focuses on prices and output. It thus considehg static efficiencies (productive and
allocative ones) and describes the outcome of cbfivee interactions among these
participants solely at a single point of time, camptg market configuration like a
photographic shot (more precisely, in many legisfe, it involves a short-time analytical
framework, usually from two to five years). Staditalysis also relies on the famous structure-
conduct-performance (SCP) paradigm and on the preison “concentration-competition-
welfare”. Based on these foundations, it aims atigng lower prices and higher output. As a
rule, in accordance with this approach, the attaimnof these goals is enabled by lower
concentration and promoting static efficienciescémtrast, dynamic analysis is the one that
considers market dynamics in a longer term, inclgdiynamic efficiencies and their effects
on market conditions over time, as well as entypamsion, and exit by firms (which often
also result form innovative activities). The purposf dynamic analysis is to capture the
process of dynamic competition, which involves tbeeation of new and enhanced
goods/services and processes (thus potentiallgrémtion of new markets), as well as other
market changes (including the potential sets afireutmergers) over an extended period of
time.

2 One may tentatively define R&D dynamic efficiersis efficiencies that enhance a firm’s incentive/er its
ability to innovate more effectively and/or mordi@éntly, or those that facilitate a firm to engag new
innovative activities, expand the scope and/osttade of existing ones.



Our analysis provides an exhaustive review oftelphase-1l merger decisignd55
decisions) taken by the European Commission froenetstablishment of merger control at
Community level (21 December 1989) to 21 Septer@hé8? Based on this review, we have
identified 24 decisions in which R&D and/or innaeat play arelativelyimportant role in the
Commission’s assessment, which we analyze in @y and 31 other cases in which the
Commission only briefly refers to R&D or innovati¢gsee Appendix I, IV). Innovation cases
are qualified as such either because the Commissi@mines R&D dynamic efficiency
claims, the nature of innovative activities, or esthnnovation concerns, or because it has
probably overlooked potential efficiencies relatedechnological progress and one can state
it with some certainty on the basis of the decialanateriaf We have limited our review to
phase-Il concentrations, for these mergers andisiiqus pose potentially the most serious
competition concerns, and as such have not beboraed in phase | of merger control. Our
review concerns solely the competitive analysiseutadken by the Commission, and does not
examine the remedies proposed by the notifyinggsand accepted by the Commission.

Note that, in our analysis, “control” is meant asritrol within the meaning of Article
3 of the Merger Regulation”, and the “Commissiortre@ European Communities” is referred
to as the “Commission”. In accordance with the MerGuidelines, a “merger” refers to a
merger, an acquisition of control, and certain $ypd joint ventures. The division of
economic activities, as considered in the Decisomxerned, is based on NACE Rev. 2 - the
statistical classification of economic activitiesthe European Community.

Pursuant to this classification, we have distinigedsfive categories of cases in which
technological progress plays a relatively importesie in the Commission’s competitive
assessment. These categories are the followinglnfdrmation and Communication, (2) the
Manufacture of Transport Equipment, (3) the Mantufee of Wood and Paper Products, and
Printing, (4) the Chemical Industry : -the Manutaetof Chemicals and Chemical Products, -
the Manufacture of Pharmaceuticals, Medicinal Cloalsj and Botanical Products, -the
Manufacture of Rubber and Plastics Products, antlddeitONon-metallic Mineral Products, (5)
Other activities. These categories correspondddatibsequent parts of our review.

% In accordance with EC merger law, phase | (seedalight procedure’) has as its object to deteenwhether
an operation falls within the scope of the ECMR aaibes serious doubts as to its compatibility vitib
common market. Article 6(1) thereof considers thkofving legal situations : (a) a concentration sloet fall
within the scope of the Merger Regulation ; (b)oaaentration falls within the scope of the MergegRlation,
but it does not raise serious doubts as to its edibifity with the common market (in such a cadee t
Commission declares it compatible with the commmaarket) ; (c) a concentration falls within the pe®f the
Merger Regulation and raises serious doubts afs toompatibility with the common market. In thisseathe
Commission decides to initiate proceedings - phasgin-depth investigation’). The latter is a ped of
negotiations between the notifying parties andsed¢aam in charge of controlling the operationuegiion. In
phase I, the Commission may take, upon consuttaifache Advisory Committee, three sorts of decisioa) a
decision of compatibility of a concentration witietcommon market, subject to conditions and obtigat b) a
decision of incompatibility of a concentration witfle common market, or ¢) a decision of compatibiif a
concentration with the common market.

* Under Council Regulation (EC) No 139/2004 of 2@ukry 2004 on the control of concentrations between
undertakings (OJ L 24, 29.01.2004) and Counciluregpn (EEC) No 4064/89 of 21 December 1989 on the
control of concentrations between undertakings (0395, 30.12.1989. Corrected version in OJ L 257,
21.09.1990). For the texts of all the cases comukseehttp://ec.europa.eu/competition/mergers/cases/

® Due to space limitations, we base our legal reviewl conclusions solely on the Commission’s anslysi
presented in the Decisions concerned, and genealalhot refer to any external studies.

® The brief introductory part to the analysis of e&ecision (namely the presentation of the mergiadies) is
entirely based on the information provided for by Commission in the examined Decision, and wenasghat
this information is correct.




We conclude that the challenge facing antitrusbe@ment in the area of dynamic
competition in merger control is not at all, as sonave suggested, to refine analytical tools
in order to take better account of, and promotehrielogical progress. Rather, having
thoroughly analyzed the Commission’s decisional cfica, it is indispensable to
unambiguously establish how, and in which caseis ihconsistent with current economic
insights, and what challenges it poses for enhgnaimalysis in this field. As a matter of
evidence, in conjunction with the behavioral cohttbanticompetitive practices in dynamic
settings, merger analysis shapes the relationshiyween antitrust and innovation, thereby
having a direct and probably tremendous impact onsemer welfare. Therefore, this
prominent topic in competition law deserves legaatment that reflects its economic
importance for firms and consumers alike. Indedda iserious reconsideration of the
unserious treatment of innovation in legal doctim@ny longer delayed, it will be so to the
detriment of those whose welfare it aims at pratgct A proper understanding of the
economic reasoning underlying the European Coman&sidecisions in the field of dynamic
efficiencies might be the first step in this dirent

II. TECHNOLOGICAL PROGRESS IN EC MERGER CASES IN INFORMATION
AND COMMUNICATION BUSINESS

This part of our paper deals with technologicalgoess in EC phase Il merger cases in
the field of information and communication from tlestablishment of merger control at
Community level (21 December 1989) to 21 Septer@b@8. The following cases pertain to
this field : Case No IV/M.469-MSG Media ServiceNovember 1994, Case No IV/M.490-
Nordic  Satellite  Distribution of 19 July 1995, CaseNo [IV/M.993-
Bertelsmann/Kirch/Premiere  of 27 May 1998, Case NGOMP/M.4403-
Thales/Finmeccanica/Alcatel Alenia Space & Telegpaaf 4 April 2007, Case No
COMP/M.4747-IBM/Teleologic of 5 March 2008.

1. Case No IV/M.469-MSG Media Service of 9 Novemb294

Bertelsmann AG (hereinafter “Bertelsmann”), TauBeseiligungs GmbH (hereinafter
“Taurus”), and Deutsche Bundespost Telekom (hefteinalelekom”) proposed to set up a
joint venture, MSG Media Service Gesellschaft fubwAcklung von Pay-TV und
verbundenen Diensten mbH (hereinafter “MSG”). Bent&nn is the parent company of the
leading German media group. Taurus is a holdingpaom belonging to the Kirch group
(hereinafter “Kirch”), which is the leading Germaunpplier of feature films and television
programming. Telekom is the public telecommunig&ioperator in Germany, the owner and
operator of nearly all the German cable televisietworks, and enjoys a monopoly of the
German telephone network.

In a separate part, VIl. “Development of Technieald Economic Progress”, the
Commission examines the merging parties’ efficiecleym that the services offered by MSG



will promote the rapid acceptance of digital tefgen. It recognizes that “an enterprise with
the business object of MSGthe establishment of a digital infrastructure foay-TV by
MSG] can contribute to technical and economic pessi® for the successful spread of
digital television presupposes a digital infrastaue’® However, like in the CasBanish
Crown/Vestjyske Slagterier of 9 March 1989 Commission is concerned with the merger-
related obstacle to competition as it considerstti@concentration in question would lead to
a sealing-off of, and an early creation of, a daninposition on the future market for
technical and administrative services and to atantial hindering of effective competition
on the future market for pay-T#.Our conclusions concerning the obstacle to coripetin
the form of a dominant position as presented inGaseDanish Crown/Vestjyske Slagterier
are also relevant to this Ca<e.

In the Decision concerned, the Commission estisndiat “This hindering of effective
competition does in fact make even the achievemériechnical and economic progress
guestionable. It is extremely doubtful whether, @mthe conditions given, the establishment
of a digital infrastructure for pay-TV by MSG wadlctually contribute in a positive manner to
the development of technical and economic progrésshis analysis is perplexing. On the
one hand, the Commission states that no progresgdwae attained due to a significant
impediment to competition ; on the other hand, dheve-mentioned anticompetitive effects
would emerge only if it turned out that the effiody claims were not mere claims, but the
merging parties did succeed in the establishmeatdital infrastructure for pay-TV.

Finally, the Commission fears that “potential sugs of digital pay-TV will not
decide to enter the market to the same extent atdwae the case with a service supplier
whose shareholder structure would ensure strictraléy”,** as result of which “The
successful spread of digital television would, uctls a situation, be hindered rather than
promoted.*® The Commission supports this statement with aeseof opinions from the
enterprises surveyéd,which claim, not surprisingly, that “in the evesftthe concentration
being carried out, they would have to review andsgay abandon existing plans or thoughts
on future pay-TV supply in the digital televisiorea.” An opinion of any competitors has
limited, if any, evidentiary value, though, ancc#nnot be considered as a piece of evidence
that is sufficient to establish any anticompeétieffects. In order to substantiate the
conclusion in question, the causality link betwéas shareholder structure of the new entity
and an impediment to a successful spread of digitavision should have been established, in
particular the impact of this structure on the iapénd incentive of other companies to enter
the market concerned, and how this impact hinderspread of digital television.

" Case No IV/M.469-MSG Media Service of 9 Novemb@94, at point 100.
8 Sedid. at point 8.
°1d. at point 100.
10
Id.
1.
12 Nevertheless, note that the assessment of the @inmis reasoning in this Case requires also aivayits
examination of a significant impediment to effeetmompetition, which is not invoked in the formezdision.
13 Case MSG Media Servicsypranote 7, at point 101.
14
Id.
.
16 Of course, in order to adopt a legal approachQiamission should have specified the source ofinétion,
and not state it in general terms.
" Case MSG Media Servicsypranote 7, at point 101.



2. Case No IV/M.490-Nordic Satellite DistributiohI® July 1995

The concentration concerned consists in the creatia joint venture called Nordic
Satellite Distribution (hereinafter “NDC”). The aut of the new entity is to provide
transponder capacity, as well as transmit andiblige satellite TV channels, via cable
networks or direct-to-home broadcasts, to the Morelgion (Denmark, Sweden, Norway, and
Finland)*® Unlike the great majority of the merger decisiotise Decision in question
comprises a separate part dedicated to efficienaynsg (“Economic and Technical
Progress”)-? The merging parties claim that they would achiefficiencies both over the
short- to medium term and over the long term. Finstthe short- to medium-term, the
creation of a Nordic “Hot Bird” (a leading satedliposition) would enhance the distribution of
satellite TV in the Nordic region. Second, in tlead term (after the introduction of digital
technology), owing to the establishment of an irdegd infrastructure for the distribution of
satellite TV and other related services, NSD waerdble cable TV operators and SMATV
networks to make substantial rationalizations ®knefit of consumef8.The Commission
rejects both claims as, in its estimation, the aomts of Article 2(1)(b) of the Merger
Regulation are not mét.The operation concerned is one of the infrequasés in which the
Commission took a prohibition decision (20 Decisioout of 155 within the period
examined).

As regards the former claim, the Commission dassancept even the possibility of
such progress, for NSD does not add any new tragsccapacity, which implies that the
number of satellite TV channels would not be medifby the operation. This means that the
Commission does not recognize any possibility tprowe the distribution of TV satellite
other than an increase in transponder capacity. Mbeging parties do not contest this
conclusion, howeve? Moreover, the Commission estimates that what lis ¢the vertical
integration of the operation” is not indispensaldepromote the satellite position by an
operator, which it recognizes as a legitimate dbjedn itself?® Therefore, the transaction
concerned is not merger-specific in its evaluation.

As to the long-term efficiencies, the Commissiaspatvaluates negatively the parties’
claim that they would implement a joint Nordic systfor encryption in the direct-to-home,
SMATYV, and cable TV markéet It identifies, nevertheless, three types of gaesulting
from such a systedT, and does recognize the long-term economic benefitm integrated
system for the transmission of satellite ¥\However, in the Commission’s estimation, these
economic advantages of the system NSD would rasulte creation of a dominant position
of the new entity in the Nordic region, since thajonity of Nordic viewers would opt for this
system. In fact, the Commission states that thevesie would not choose the advantageous
system ; rather, “it is most likely that the maijgriof direct-to-home households and

18 Case No 1V/M.490-Nordic Satellite Distribution ® July 1995, at point 4 in conjunction with poat
9 Sedd. at points 145-152.

20 |d. at point 145 in conjunction with point 143edid. at point 17.

2|d. at point 152.

#2 See alsdd. at point 50.

2 |d. at point 146.

24|d. at point 148Compare wittid. at point 130.

% For more details, seiel. at point 148.

%d. at point 150.



independent cable operators in the Nordic countwék be forced to use an encryption
system used by NSD”, and “Broadcasters who wartatget Nordic viewers will have to
lease NDS's systeni””Besides, the Commission is concerned with exchasip conduct that

NSD could adopt vis-a-vis broadcasters, even thaugktimates that in view of long-term
economic advantages of the integrated system éosakellite transmission of television, “it is
impossible to assess to what degree NSD's plans jfmnt Nordic encryption system would
enable NSD to exclude broadcasters from transmiftv channels to Nordic viewer$®

Even more interestingly, the Commission consideeas the new infrastructure could
be highly anticompetitive, be it closed or ogemiespite the fact that most of Nordic viewers
would use the new system because of its economianéages, which the Commission
recognizes unequivocally. On the other hand, then@ssion moderates its concerns about
the anticompetitive effects of NSD by advancingtthia is also difficult to assess the
competitive and economic aspects of transparenstmission™° In light of this ambiguous
assessment, it is, nonetheless, clear that a pdteource of anticompetitive effects would
result from the fact that “by controlling such astgm NSD will be in a position to strengthen
its function as a 'gate keeper’ for broadcastesbing to get access to Nordic cable networks.
It would be very difficult for a broadcaster withoaccess to NSD's system for encryption to
get access to cable networks should such a systete\eloped ; the Commission underlines
that “Undoubtedly, many cable operators would Hactant to give up providing the SMS
themselves, since this is a critical part of maatle TV operations and would make them
dependent on NSD* By contrast, the merging parties claim that “tlystem will allow
independent cable TV operators to use NSD as disuppd at the same time still be able to
run their own SMS systemé&?.

In light of the foregoing, it is clear that the il@mission attaches more importance to
the interests of broadcasters than to those ofuroness in this case (“an infrastructure as
described by the parties could be highly efficiant beneficial to consumers3f it refers
to anticompetitive effects, it considers the impattthe concentration in question on the
position of broadcasters, even though the inteddtse latter and those of consumers may be
divergent. Nonetheless, it must be noticed that @menmission equates the interests of
competitors with those of consumers, since the wiyidg assumption in its reasoning, as
evidenced notably in the general conclusion inDeeision concerned, is that the creation of
a dominant position would harm consumers in theglom. In summa the Commission
recognizes the prevalence of long-term consumen lever long-term advantages resulting
from the new system.

To conclude, it seems fair to argue that the Caaion effectively applies a kind of
efficiency offense in the Decision concerned. |e tieneral conclusioff,the Commission

27\d. at point 149.

2d. at point 150.

29 According to the Commission, an open system wilbabe highly anticompetitive if the system becomes
dominant (and this would be the case in the Comanissestimation as a result of the operation comed), and
third parties cannot get access to such a sysigm This conclusion is called into question in flolowing
point, in which the Commission states that “anagsfructure as described by the parties could bdayhefficient
and beneficial to consumers. However, it must beg@an infrastructure accessible for all interegtedies.” (d.
at point 151).

%0d. at point 131.

%l See idat points 130-131.

32|d. at point 148.

¥d. at point 151.

3 1d. at points 161-163.



claims to establish the creation of a dominant tpmsi(within the meaning of the Merger
Regulation, that is, “the creation of a dominansipon as a consequence of which effective
competition is significantly impeded in the commararket or in a substantial part of it”)
when referring to the new NSD system. In accordamte this conclusion, the Commission
does not prohibit the operation concerned on tlseshE the long-term benefits to consumers
and high efficiency of NSD, however, it does estenthat the mere participation of such a
strong broadcaster as Kinnevik in NSD means trexetis a high risk that NSD would not be
an open infrastructure, and that, consequentlyis‘iikely that the operation will lead to less
variety in the offer to Nordic TV households in theure.”® As regards the application of
efficiency offense, despite the fact that this aspd the Decision is not invoked in the
general conclusion, it cannot be ignored that tben@ission’s global analysis relies heavily
on a speculative theory of anticompetitive effeittat is strongly linked to the long-term
advantages of the new system.

3. Case No IV/M.993-Bertelsmann/Kirch/Premiere of\2ay 1998

By means of the operation concerned, CLT-UFA SAdimafter “CLT-UFA") and
Taurus Beteiligungs-GmbH & Co. KG (hereinafter “Tiasl') would acquire joint control of
Premiere Medien GmbH & Co. KG (hereinafter “Premaigr BetaDigital Gesellschaft fur
digitale Fernsehdienste mbH (hereinafter “Betai{jif and BetaResearch Gesellschaft fur
Entwicklung und Vermarktung digitaler Infrastrukear mbH (hereinafter “BetaResearch”).
CLT-UFA is a joint venture between Bertelsmann @dliofina SA, in which the parent
companies have merged their European televisicerdsts’® The transaction is declared
incompatible with the common market and the fumgtig of the EEA Agreement.

In a distinct part entitled VI. “Promoting Technicand Economic Progress”, the
Commission analyzes the merging parties’ claims thathe infrastructure necessary for the
breakthrough of digital television can be estal@ghonly by pooling the resources of
Bertelsmann and Kirch, and that (2) “only Bertelamand Kirch together are capable of
supplying the attractive programmes necessanhfbteakthrough of digital televisiofi”.

% 1d. at point 151. This Decision should be compared W@iase No IV/M.1439-Telia/Telenor of 13 October
1999, in which the Commission also states tliats"likely that broadcasters will have reduceaéntives to
invest in improving quality and/or in innovation néw content”(at point 368), and that, as a result of the
concentration, the Scandinavian markets for TV distribution magréiiore enter the digital era with a
prognosis of reduced consumer choice, insteadsofpeeseen, an increased choicgd.). In spite of very rare
references to innovation/innovative content (3anses) and a lack of a separate part dedicateffit@®ecy
gains (“Economic and Technical Progress”), it isrtwvoanalyzing this Decision and comparing it witiet
Decision Nordic Satellite Distribution. In the Ca3elia/Telenor, the merging parties did not makeg an
efficiency claims, which appears to be a prudepragch in view of the analysis performed by the Gossion

in the Case Nordic Satellite Distribution.

% SeeCase No IV/M.993-Bertelsmann/Kirch/Premiere of 2ayM 998, at points 8-10. As regards the merging
parties,seeCase MSG Media Service of 9 November 13pranote 7, introduction.

37 Case Bertelsmann/Kirch/Premieseipranote 36, at point 119 in conjunction with pointl1Zor the amount
of the necessary investmendsge id. The Commission also adds that “after the partea&hmade the investments
to establish a digital infrastructure, other pessavould be able to provide a vast range of supphtang
services at relatively low cost, particularly agswers. §ic] psychological barriers to additional payments are
progressively lowered with the penetration of dibpay-TV.” This extract is particularly obscuréhg terms
employed, such as “other persons”, “additional pagts’, or the notion of psychological barriers ddohave
been specified.



The Commission aims at casting doubt on the forglarm by advancing the
following arguments : 1) the financing costs canpaésibly correspond to those indicated by
the parties ; for the five-year period, costs antdonDEM 200-500 million, assuming 2-5
million subscribers, 2) it is possible that, in tiivst years of digital television, the decoders
will have to be financed in advance due to leagaggopposed to purchase), 3) the purchase
price to be financed in advance would be writtehafter 1-5 years, and it is only after this
period that the leasing of a decoder would showofitpHowever, none of these arguments
indicatesper sethat the merging parties do not have the incenbivability to attain the
claimed progress. Both the five-year period and dbsts concerned do not appear to be
indicative of exceptional business circumstanciiBee Rather, it seen@ima faciethat the
pooling of resources would effectively help thanfer to attain the progress considered. In
order to properly substantiate its conclusion, temmission should have presented
economic data showing that each of the companiesotfeer companies) had sufficient
resources and incentives to achieve the efficiegaips concerned on its own, or it should
have indicated why the question could be left opatihout prejudice to the competitive
assessment in this Case.

As to the latter claim, the Commission indicatest the claim considered has not been
substantiated, and also calls into question treditikod that the technological progress would
materialize® Furthermore, the Commission advances the followirlgssic” argument in
innovation cases : “if the parties, by establisrangjgital infrastructure and jointly offering an
attractive programme, are successful in securieggdmeral acceptance of digital television,
(...) they will in fact wall off the future market idigital pay-TV and bring it under their
control on a lasting basis. The concentration floeeemakes it impossible for this market to
develop on a competitive basiS.This reasoning reveals the same type of a sedoes of
economic appraisal as the one discussed in the @askc Satellite Distribution of 19 July
1995 Indeed, the technological progress claimed isfat®o ignored, for the successful
attainment thereof would result - in the Commissavaluation - in the durable control over
the market ; like in the 1995 cagske Commission estimates that the technical andaic
progress would form an obstacle to competition fméa casuas “walling off the future
market in digital pay-TV” and its consequenc®sl). is thus clear that the Commission gives
preference to a speculative theory of anticompetigffects. On the other hand, as shown
above, the Commission does not put enough weighhemmost questionable aspect of the
merging parties’ claims - the one that is relatethe merger-specificity of the operation.

Furthermore, the Commission finds the attainmesglfitof the progress claimed
extremely doubtful by resorting to a flawed logfcegsonomic reasoning that is similar to that
applied in the CaskISG Media Service of 9 November 1998ince the parties will wall off
and control the market, other potential providefrsligital pay-TV and multimedia services
will be unable to develop freely and without regtian. There is reason to fear that technical
and economic aspects of the development of ditgtalision and other digital services will
be adversely affected by thi§”On the other hand, the merging parties should have

% The Commission’s reply is peculiar, irrelevantddradly formulated, even abstracting from its @wence :
“The claim may well be correct if Kirch, on the oirand, completely withheld its programme resources,
particularly its premium rights, from Premiere and,the other, got into financial difficulties asesult of such

a blockade policy based on its wide-ranging finaga@ommitments arising from the output deals cahetuby

it.” (Id. at point 121).

%1d. at point 122.

“ld.

“11d. See alscthe Commission’s assessment of the undertakingsoged by the merging partiéd, at point
155.
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sufficiently substantiated their efficiency claimshey expected these claims to be taken into
account. Due to the asymmetry of information, ewetihe absence of an explicit provision to
this effect, as it was before 2004, the Commissionld legitimately expect that efficiency
claims should be supported by evidentiary matedigivered by the companies that put
forward such claims. Indeed, it would be highly aalble to maintain that the competition
authority has the obligation to examine the claamso which the merging parties have not
even made any effort to produce elements of propparting their allegations.

4. Case No COMP/M.4403-Thales/Finmeccanica/AlcAiehia Space & Telespazio of 4
April 2007

The object of the concentration concernedhes acquisition, by the undertakings
Thales S.A. (hereinafter “Thales”) and Finmeccantacieta per Azioni (hereinafter
“Finmeccanica”), of joint control of Alcatel Aleni&pace SAS (hereinafter “AAS”) and
Telespazio Holding srl (hereinafter “Telespazi&*J-or the purposes of our analysis, note that
(a) Electronic Power Conditioners (hereinafter dsP are an essential component for
producing TWTAs and MPMs, that (b) Travelling WavVeabes (hereinafter “TWTs”) are
produced by Thales' wholly-owned subsidiaries Thdiectron Devices, SA France and
Thales ED GmbH (“TED”), and that (c) the marketattare downstream of TWTs are at two
levels : (i) Travelling Wave Tube Amplifiers (hemafter “TWTAS”) and other TWT-based
subsystems, such as Microwave Power Modules (redtem“MPMs”), (ii) satellite prime
contracting®®

In this Case, the Commission notes significant R&Ponomies of scale and
economies of scope in the satellite markéts its estimation, these economies result from
access to the U.S. massive institutional and mylitsatellite funding by U.S. dominant
suppliers® It also indicates that Tesat, subsidiary of EADS Jikely to offer better pricing,
for it benefits from technological improvements ambnomies of scale, which contributes to
its competitivenes¥ The Commission specifies that “Pre-merger, AA® &lad the incentive
to source EPCs and TWTAs from Tesat and L3 whendéveir subsystems were more
competitive than ETCA’s (due to ETCA'’s limited ecwonies of scale and scarce production
capacities) and could provide AAS with a competitadvantage at the prime contracting
level.”” The Commission points out that L3 is also likelynave a superior cost structure due
to economies of scale, and along with Tesat, it thitrefore be able to restrain the new
entity’s market behavidf

“2 Thales and AAS are French companies which arevegcparticularly, in defence, aeronautics, and
communication while Finmeccanica and Telespazidtatian ones that also operate, among other thiimghe
domain of defence systems, aerospace, and comntionicén order to comprehend the references below t
various players in the commercial telecommunicatieatellite market, see Decision, point 125. Irtipalar,
Tesat SpaceCom GmbH & Co (hereinafter “Tesat”) ris BADS' subsidiary, and the U.S. company L3
Communications Electron Technologies, Inc ETI (hexfter “L3") is a subsidiary of the group L3
Communications.

“3 Case No COMP/M.4403-Thales/Finmeccanica/Alcateinfdl Space & Telespazio of 4 April 2007, at poiht 1
in conjunction with point 16.

*d. at point 127.

> |d. Compare withCase No IV/M.877-Boeing/McDonnell Douglas of 30yJ1997.

“°d. at point 321.

7|d. at point 322.

8 d. at point 327.
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In light of this observation, it is legitimate toonclude that the Commission’s
approach to efficiencie® casucan be framed as an efficiency defense, in theesttra the
efficiencies considered are positively evaluated aegarded as a countervailing factor.
However, it must also be underlined that it is that “classic” efficiency defense as it is not
any efficiencies resulting from the transactionacamed that are viewed as the factor that is
likely to counterbalance the exercise of market @owy the new entity. Rather, the
Commission considers that the efficiencies that atained by competitors will offset
potential anticompetitive effects arising from tbperation concerned. At any rate, as a
substantial factor contributory to competitive pa®s, efficiencies play a positive role in the
Commission’s assessment in this Case, and thi®agipiobviously merits approval.

More generally, according to the Commission, R&fbes§ are crucial in the race for
competitiveness in the sector concerned. Firsthserves that continual R&D to enhance the
performance of TWTs is important so as to keeprapaiitive product offering, and TED and
L3 are both continuously developing new proddeSWTs’ characteristics such as output
power capability, efficiency, and bandwidth appeatical for customers, who opt for TWTs
based on performance criteffa.Second, the Commission notes that TED's internal
documents compare TED’s and L3’s TWT product offgrin terms of size, mass, design,
efficiency, and flight heritage. These documentwskthat TED, market leader, considers L3
as a credible competitor for TWTs, and even indidtg relative competitive advantages in
certain aread" This observation suggests that competition basegesformance criteria is
intensive on this market.

Further, the Commission points out lengthgnd massive R&D investments in the
satellite markets, which entail a certain degreespdcialization and concentration in the
industry® It also notes that “This aspect is particularlgerttuated in Europe, where space
companies have developed particular expertises caspraent manufacturers, payload
suppliers and solution providers:”

What is more, the Commission describes other gefegtures of R&D activities in
the satellite industry : (1) it is a highly cyclicand uncertain industry, in which “satellite
manufacturers and equipment manufacturers alwale the risk that future market
conditions will not make it possible to recoup gkterm expenditure into capacity increases
or new product developments, because future dereairtiat product or technology may fail
to materialise”, (2) R&D expenditure and signifitaunk costs, combined with a two-year
order-to-delivery cycle, require that major satellinanufacturers maintain a minimum order
book of about 2 satellites per year, (3) “Maintaghia 'minimum scale of operation’ is also
instrumental for the satellite manufacturer to leecpived in the institutional and military
satellites market as a reliable source of supmy ihcapable of providing technical solutions
that can be adapted to institutional and militaggas. The progressive decline of a satellite

*91d. at point 65. For other technological and produstelopment programseeid. at points 273-275 and 280-
286 (ETCA's development plans related to EPCs).

0 For more details, seiel. at point 59 and at note 26.

*1|d. at point 184.

%2 For the length of time needed for ETCA to presenualified product available for the commercialrkes,
seeid. at points 286, 282.

*3|d. at point 128.

*1d.
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manufacturer in the commercial market thereforeahapill-over effect on the abilities of the
satellite manufacturer in the military and insiibngl markets >

Finally, the Commission also takes into account esdmasic consequences of the
dynamic character of the satellite markets, andraonto many other cases, in which such a
reference appears incidentally, these consequerare®t be considered to be of marginal
importance : “while TED or L3 may have developedaldied and gained heritage on a new
TWT product (higher power TWT or TWT with greatdfi@ency), this is normally only a
temporary lead® in particular if there is substantial market dethéor the product. It is true
that such first mover advantage may prove imporbanthe market but this is more relevant
for competitive assessment than for market definit?’ In addition, the Commission
observes that TWT suppliers “dedicate significa@DRefforts to continuously improve their
products. As a result, any performance improvenierh a supplier results in a loss of
market share for the competitof’,and that “TWTs manufacturers are running R&D
programs and if one can obtain a better TWT witfhar power or greater efficiency, there is
no reason to believe that other manufacturer withlar capabilities and sufficient time will
not obtain it">® This analysis is in stark contrast with the onepaed, for instance, in the
famous GE/Honeywell Case, and although it undermines the proclaimestiraaty of
decisional practice, it shows at the same time aenszonomically rational approach to
innovation concerns.

5. Case No COMP/M.4747-1BM/Teleologic of 5 MarcH)20

The transaction concerned consists in the acauisitby the U.S. International
Business Machines Corporation (hereinafter “IBMYf, sole control over the Swedish
undertaking Telelogic. IBM is active worldwide irhet development, production, and
marketing of a variety of information technologyogucts and services. Telelogic develops
and sells software development tools.

Increased incentives for innovation and enhancesnémtthe interoperability of
products are generally considered as efficiencynggarhe Decision concerned does not
contain any separate part dedicated to such effim@s, and the merging parties have not
made any efficiency claims ; by contrast, two olithe three theories of competitive harm
applied concern decreased incentives for innovatand reduced interoperability of software
tools®* Since the examination of these market power-rélaftects exceeds the scope of our
paper, we do not proceed to a detailed analysietheWe note, however, some interesting
and relevant points raised in the Commission’syambf innovation incentives.

First of all, one of the potential negative effetitat are examined by the Commission
is reduced innovation as a direct consequence eflalck of effective competition in
Requirements Management and Modelling tools. Then@ission analyzes whether or not

*51d. at point 133.

*5 Compare withd. at point 343.

>"|d. at point 65.

%8 Response of ESA to question 5 of the requesnforiination of 22 December 2006.

%9 Response of Hispasat to question 5 of the redaestformation of 22 December 2006. As to competitin
innovation,see alsad. at points 274, 276.

0 See idat points 231-243.

®11d. at point 127SeeCase No COMP/M.4747-IBM/Teleologic of 5 March 20@8points 244-269.
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the new entity would have diminished incentivesnioovate compared to the incentives of
the parties in the absence of the concentratiod, @ncludes that the concentration in
qguestion is unlikely to reduce the pace of innavatin the markets for Requirements
Management and Modelling tools in the near fuf@re.

According to the notifying party, it is customereds, rather than competition between
IBM and Telelogic, that have been, and will conénio be, the most important driver for
innovation in the software development tools atBM indicates, particularly, that MKS and
IRgA are examples of companies that have succégshdreased their market presence by
developing state-of-the-art user interfafesThe Commission’s investigation, which is
supported by extensive and convincing evidéflamnfirms that competition between 1BM
and Telelogic has not been the major driver foouation in the recent past, and concludes
that “innovation in the software development indydtas been spurred by the evolution of
Modelling languages (in particular, the creationtlod standardized UML language) and the
ever increasing needs of customers, notably thaseusing on systems software
development® Customers specialized both in IT software and jistesns software also
confirm that competition is mainly driven by custersi need$®

Another crucial finding raised by the Commissianthat IBM’s and Telelogic’s
products are not close substitutéand that there should be increasing innovatioénnear
future : “although open-source products do not séerdirectly compete with IBM’s and
Telelogic’'s Modelling and Requirements Managemelst, further development of open-
source offerings for these two categories of ti®lexpected in the near future. This should
directly contribute to more innovation in the coguigears, as suppliers of commercial
software would need to add new features to thedadgects in order to justify the price
differences between their products and the operseoproducts® Finally, a study
commissioned by the Commission also notes thabg&p-source software “potentially saves
industry over 36% in software R&D investment thaih cesult in increased profits or be more
usefully spent in further innovation”, and that (@)ere is evidence on the relationship
between open-source software development, innavaaad the ICT industry ; the study
concludes that open-source software “provides faremdiffusion of technology than
proprietary software, especially to potential fetunnovators who are not faced with the
search costs of locating sources of new innovatianied within proprietary softwaré® We
do not observe any manifest errors of economic apglrin the Commission’s analysis as
presented above.

[I1. TECHNOLOGICAL PROGRESS IN EC MERGER CASESIN THE CHEMICAL
INDUSTRIES

®21d. at point 243.
8d. at note 211.

% |d. at point 237. For the Commission’s argumentatind avidenceseeid. at points 237-239 and multiple
references cited therein.

% Sedd. at points 238-239.

7 See idat point 242.

% d. at point 240.

%91d. at point 241.
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This part of our paper discusses teldgical progress in EC phase Il merger cases in
the chemical industrgensu largofrom the establishment of merger control at Comityun
level (21 December 1989) to 21 September 2008 ctordance with the current statistical
classification of economic activities in the EurapegCommunity, we have divided the merger
cases in this field as follows : 1) the Manufactaf€€hemicals and Chemical Products : Case
No IV/M.214-Du Pont/ICI of 30 September 1992, CakelV/M.269-Shell/Montecatini of 8
June 1994, Case No IV/M.774-Saint-Gobain/Wackerr@ileBENOM of 4 December 1996,
Case No COMP/M.1630-Air Liquide/BOC of 18 JanuaB0@Q, Case No COMP/M.2547-
Bayer/Aventis Crop Science of 17 April 2002, Case KOMP/M.2972-DSM/Roche
Vitamins of 23 July 2003 ; 2) the Manufacture obRhaceuticals, Medicinal Chemicals, and
Botanical Products : Case No IV/M.737-Ciba-Geigy&a of 17 July 1996 ; 3) the
Manufacture of Rubber and Plastics Products, arterONon-metallic Mineral Products :
Case No COMP/M.3436-Continental/Phoenix of 26 Oetd&H04.

A. Manufacture of Chemicals and Chemical Products
1. Case No IV/M.214-Du Pont/ICI of 30 September2.99

The concentration consists in the acquisition efworldwide nylon operations of the
U.K.-based Imperial Chemical Industries PLC (heatter “ICI") by the U.S.-based E.I. du
Pont de Nemours and Company (hereinafter “Du Ppotig of the world’s largest chemical
and petroleum companies. Fundamentally, the Cononisssesses the strength of Du Pont
in the EC nylon carpet fibre market in light of Bant’s global position in the nylon industry
; In particular, the Commission points out that Pent’s nylon facilities in different regions
of the world can rely on its large U.S. R&D actvi?

First of all, it is important to note some genettadracteristics of the relevant market :
according to the Commission, competition in thesmefice market is exercised in prices,
quality, and innovatiod* Product differentiation and innovation are essémtarameters and
the driving forces in the relevant markétThe Commission estimates that “The success of
the EC carpet manufacturers, at least in the medtiiumgh end of the overall carpet market,
depends on their ability to offer a broad rangelifferent products”, and that “The existence
and further development of a large variety of nylilies is very important for the EC carpet
manufacturers since this is a factor which enalthemm in turn to differentiate their
products.”

The Commission considers that, prior to the tramsacconcerned, the EC nylon
carpet fibre market is being competitiVé Du Pont is a strong competitor and ICI has been
Du Pont's most likely source of quality and innaeatcompetition’> Both Du Pont and ICI
are the leading companies in terms of product tyjuahd technological development, sell a

0 Case No IV/M.214-Du Pont/ICI of 30 September 198Xoint 36.

d. at point 47 See alsad. at point 46.

2|d. at point 47.

31d. at point 41.

™ The use of the present continuous tense by then@ssion suggests that it regards the market as only
temporarily competitive.

> Case Du Pont/ICIsupranote 71, at point 34 in conjunction with point 47.
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wide variety of differentiated products, and are ttlosest competitors in the reference
market’® An example that shows the importance of technoldglevelopment pursued by the
merging parties may be ICI's research project bzt allowed the development of the largest
selection of carpet yarns and fibres in the wéfl@he level of R&D spending of both Du
Pont and ICI is above the nylon industry averagel part of the expenses is dedicated to
technical service to assist customers in produlcaecement and differentiation ; the merging
parties also collaborate with third parties (mantfeers, wholesalers, and retailers) much
more broadly than their competitdfsThe Commission observes that the parties’ product
range results from their R&D efforts, and that thefforts were enabled by their extensive
sales base, and subsequently relativizes it witpeet to the product ranges offered by
competitors’’

Most importantly, the Commission states that coitipatin product development
between Du Pont and ICI has thus far been a viakce of innovation, and that the
concentration in question would enable Du Pontctaralependently of its competitors and of
its customers (that is, the operation would resuthe competitive harm within the meaning
of Regulation No 4064/8%5. Indeed, as a result of the transaction in quesBanPont would
be the strongest player in the relevant matkehnh the Commission’s estimation, the
strengthening of Du Pont in the EC nylon carpetefimarket would lead to a considerable
reduction in competition, in particular with regacdthe competition in product development.
The Commission is particularly concerned with DinPoability to determine the degree of
product development and innovation in the relevauarket®?> However, neither does the
Commission examine the new entity’s financial irtoees to adopt such a customer-
unfriendly strategy, nor does it specify in any wayw innovation would be affected as a
result of the transaction concerned.

Finally, the Commission also refers to R&D in thertpof the Decision dedicated to
commitments by declaring that the objective theiiedaio enhance the competitiveness of a
third party, which is explicitly treated in terms$ the above-mentioned competitive factors
(product development, product range, R&D-relateality client assistancéy.

®1d. at points 33-34, 37.

71d. at point 33.

"81d. [confidential data] “Both ICI and Du Pont incorjpte technical support into their mainstream develept
activity. They are recognized in the industry agkimy with manufacturers, wholesalers and retaitera much
greater extent than their other competitors. Téxdsmical collaboration involves, inter alia, thenjalevelopment
of new fibres and carpets, and the examinatioreaf production methods for carpetdd.).

9 According to the Commission, “The range of fibvesich both Du Pont and ICI are currently able tieohas
been built up over a long time, and is a resultesearch and development justified by the largesshase of
both companies”I€. at point 41). By contrast, the competitors do gerterally cover the whole range of fibres
supplied by Du Pont and ICI, and, in the Commissi@stimation, they are not likely to develop an#figantly
broader range of high-quality fibres across thertbamthe short- to medium-term.

8d. at point 41 in conjunction with point 47.

811d. at point 47 See alsdd. at point 37.

82 Seethe Commission’s conclusion concerning the committs : “these undertakings will substantially resluc
the likelihood that Du Pont could be able to deieethe degree of product development and innowatiche
market” (d. at point 48).

8 According to the Commission,

“The undertakings will immediately enable a thirdrfy to replace ICI partially as a supplier of highality
fibres by the transfer of the equivalent of [.of)the existing staple fibre production of ICI & main nylon
carpet fibre facility at Oestringen, in GermanyisTthird party will be able to maintain and build this position
in the segment of the market which is closest ti tf Du Pont in terms of quality through the resbaand
development facility and development and suppopeetise also to be transferred. This would sigaifity
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2. Case No IV/M.269-Shell/Montecatini of 8 June 499

The concentration concerned consists in the creati@ joint venture (called Sophia)
between Shell Petroleum N.V. (hereinafter “Sheldhd Montedison Nederland N.V
(hereinafter “Montedison’)Sophia is to operate in the polyolefins sectore Polyolefins
interests of Montedison are owned by Montecatini@tand B.V. through two subsidiaries :
Himont Inc. (polyolefins) and Moplefan Spa (dowesim applications).

The Commission’s competitive assessment in thie ¢asuses on the effects of the
concentration on the market for the production salé of polypropylene (PP) and the market
for PP technolog§® The latter is an upstream market in relation te tharket for the
production and sale of PP.t is also worth noting in this context that a neschnology
determines the boundaries of the reference mankethe Decision concerned : the
Commission has delimited the relevant product ntaideePP technology solely on the basis
of advanced technology (“new technology”), excludsiurry technology ("old technology”)
from this definition®®

Both R&D and IPR play a crucial role in this Cakewever, many aspects of the
Commission’s analysis go well beyond the scopeunfpaper. First, the Decision concerned
is rich in the references to IPR (see, for instattvese regarding patent rigiifsthe licensing
of PP technolog§® “licensing rounds®® demand for new licens& Moreover, the
Commission refers to technological sophisticatind R&D when analyzing buyer power as a
countervailing facto?! Finally, the question of R&D and IPR also playsimportant role in
the commitments entered into by the notifying @sif Our examination of R&D is only
restrained to those aspects of the Decision tleatedevant to the scope of our paper.

a. Benefits of innovation

When delimiting the boundaries of the market for eéhnology, the Commission
invokes past innovations (both product and protedsnology) and the benefits arising from
technological progress in this market. These benefie embodied by substantially higher
catalyst yield, the development of superior prapsertof the PP, a more simplified and
efficient PP production process (owing to an inseein catalyst yield and a reduction in the
polymerization steps), lower energy consumptionyello capital investment per ton of

improve the competitiveness of the third party,particular as regards its product range and fupuosluct
development. These undertakings therefore will wuttslly reduce the likelihood that Du Pont coble able to
determine the degree of product development armvation in the market.”ld. at point 48).

8 Case No IV/M.269-Shell/Montecatini of 8 June 198#point 22 Compare with idat points 18-21.

81d. at point 44.

8d. at point 29 in conjunction with point 43.

871d. at points 68, 88.

8 |n particular, sedd. at point 50.

8d. at point 39.

% d. at points 92-99.

°L1d. at points 100-101.

92 As regards the commitments and obligations entiettecby the partiessee alsaCommission’s Decision of 24
April 1996, which modifies the Decision of 8 Jun894, declaring the concentration compatible with th
common markesubject to commitments and obligatiq@ase No IV/M.269-Shell/Montecatini).
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capacity, and better environmental protecffbAccording to the Commission, not only is the
development of new products and processes valualielso “Improvements can themselves
represent a significant technological breakthro(gly, the introduction of electron donors
that resulted in a substantial increase in theysitgield).”* The competition authority does
not specify the impact of those facts on the gldbgdl assessment of the Case.

b. Nature of innovative activities in the market RP technology

The analysis of the nature of innovative activitissthe market for PP technology
occupies a relatively important place in the Dexistoncerned. We present beneath the main
arguments advanced by the Commission in this réspast, in principle, PP technology is
developed and licensed as a package encompasdim@ Ippoduction process and a catalyst
(“Process-plus-catalyst” packag®).The Commission notes that the amount of time,
uncertainty, and costs involved in the productib®B technology are substantial. Significant
research is presently performed in the field ofaabed materials and in order to develop a
new generation of catalysts (metallocerf@syhe Commission points out that it is not
expected that a fundamentally new PP resin prooluctirocess will be developed and
commercialized within the next ten years (despie substantial research), and that it will
take several years before the innovative poteofialew catalysts can be fully exploit&d.
More generally, the Commission remarks that “catatievelopment normally takes at least
several years (typically a minimum of 3-5 yeargyguires considerable R&D expenditure,
substantial prior technological expertise andsgyi.”® It also observes that the extent of use
of the new technology cannot be precisely forecasd, that, in view of the substantial costs
represented by original R&D, of the prior expertrseded, and of the uncertain results of
development work, a number of PP producers pretgrto develop their own R&D ;
therefore, they license from companies that haeeréquired technologl. A PP producer
that has not developed its own technology thusaipsrunder a license from a PP technology
provider'® (the market functions under “innovate or licenserfula”). On the other hand, the
Commission estimates that the ownership of patemdy be an entry barrier into the
technology market®*

Second, when examining potential entry, the Comionssalso points to R&D
activities in the market for PP technology : “A noen of companies are currently engaged in
R & D is in the PP sector. The focus of this reskeatepends on the expertise and financial or

% Case Shell/Montecatingupranote 85, at point 29 in conjunction with point 42r more details, se&l. at
point 29.

*d. at point 32.

%d. at point 53See alsad. at points 41, 36.

%d. at point 30.

" For more details, seiel. at point 30.

%d. at point 42.

%91d. at point 35.

10 5egd. at points 31, 36.

10114, at point 32. According to the Commission,

“These patents can delay or even indefinitely pms¢pnew entry by operators who seek to develop new
technology that does not infringe them. In thigpeed, the risk of lengthy and expensive patergdiion would
seriously undermine future licensing activitiescdngse both the licensor and the licensee couldibée by the
owner of the intellectual property right for patémfringement. A non-assertion agreement with thiail patent
holder would remove this uncertainty but this intfenakes potential entry and its conditions depehda the
patent holder's consentld().
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other resources of the company. In most casesandseavill tend to focus on market-driven
product differentiation, while a company with a stamtial fundamental research effort, such
as Himont, may also develop new products or pr@sesshich can supersede existing
technologies and create new market opportunitiesiufber of companies are currently
working on a new generation of catalysts, metahese*®> However, the Commission
concludes that this estimation does not affectcthapetition assessment in this case “since
the potential of metallocenes cannot be precisetgrdhined and in any case it is not expected
to be fully exploited in the short to medium tertf®”

c. Rivalry between leading technologies beforecthrecentration

As a result of the operation concerned, the joertture Sophia will be a world leader
in the PP markéf* Pre-concentration, the two leading PP technologiesthe Spheripol
technology (licensed by Himont, Montedison's sulsyy and the Unipol technology
(developed by Union Carbide Corporation and SH&lIHimont has been at the forefront of
PP technology since the early years of PP productad its Sheripol process is the most
widely licensed PP technolod$ Shell is currently using Unipol in some of its o

plants®®’

d. Effects of the concentration

a. PP technology market

Primo, according to the Commission, prior to the condiun, the rivalry between
Spheripol and Unipol was the main competitive refeghip on the market for PP
technology'®® After the concentration, these two technologiesildimo longer be sufficiently
indepe?(gent of each other because of the incoiparat Himont's PP technology business in
Sophia.

In the Commission’s estimation, Spheripol and Uhg@ the two technologies that
appear to best combine the elements determiningchimice of technology’ and are
generally considered as broad substititésAccording to the Commission, active
competition between Spheripol and Unipol has bden rhain driving force on the PP
technology market'?

1921d. at point 85.

103 |d

19414, at point 103.

19514, at point 53.

1614, at point 54.

9714, at point 16 in conjunction with point 56.

19814, at point 60.

109 |d

105edd. at point 65.

M11d. at point 66. They are global licensors with preseim different geographic markets and knowledgthef
specificities of these markets and of the prod@stds of licensees. They also enjoy the most extergiade
coverage, the best commercial track record, anghaber of plants of various sizdd .

H21d. at point 66. For PP manufacturers’ views in teispectseeid. at point 69.
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Moreover, the licensing power completes the arsehtile merging parties’ strengths.
In light of its decisional practice, which tends s$tress the importance of firms’ past
performance even in dynamic markets, it is notssirg that the Commission estimates that
the current Spheripol and Unipol licensees may readisincentive to switch to alternative
technology providers. Such a disincentive wouldilteBom the advantages in choosing the
technology already used in existing plants for &pa@sion of capacity, inasmuch as these
advantages imply cost savings and optimal prodnctésults-*® Further, the Commission
indicates that the large number of licenses graintedSpheripol and Unipol generates
licensing revenue, which can support their R&D.

The Commission also takes account of R&D links leetmv competitors when
examining actual competition as a countervailingtda Particularly, Japanese company
Mitsui Petrochemical Industries (hereinafter “Mit3u one of the competitors providing
advanced PP technology identified by the mergingigs cannot be considered as an
effective competitor, for Himont has successfulbflaborated in R&D with this company
since 1975 Moreover, the Shell Oil has a joint venture witte tU.S. company Union
Carbide Corporation (UCCY®

Secundpthe Commission estimates that dominance itsetherPP technology market
might have adverse effects on this market and emtarket for the production and sale of PP
(a downstream markelj! In particular, dominance in the PP technology reavkould enable
a PP technology provider to exercise market powtr iegard to an essential element of PP
production*'®

The parties object that the concentration in qoastwill create or strengthen
dominance by invoking, among other things, the dyisacharacter of the market for PP
technology (“the technology market is inherentlyiatile and fast changing. New entry is
possible and likely”}!* The Commission recognizes that the technology etdekto some
extent dynamic, however, it estimates that new yens& not likely to constitute a
countervailing power*?° only is a small number of PP producers currenglyetbpingbotha
process and a cataly$t and R&D process has not yet been completed wighrésult that

13 «These advantages are technological -e.g. knowleddghe capabilities and operation of the techgplpor
other -e.g. avoidance of delays due to the needttain staff and re-qualify grades for establishadtomers*
(Id. at point 67). The Commission expresses, neveghgetbe reservation that the technology used istiagi
plants is up-to-date and suited to the licensegigd product rangdd.). For PP manufacturers’ views in this
respectsee id.at point 71.

1141d. at point 67. The Commission also refers to PP yrers’ views. In addition to the risk of restrictiof the
available technologies as a result of the transaatoncerned, they claim, in particular, that (bpl&a would
gain a competitive advantage through access tontdeyy information and feedback from the much large
licensing pool of both leading technologies, arat {f2) the combination of the technological stréangt Shell
and Himont and the established position of thethtelogies on the market would place other licensira
significant competitive disadvantageee idat points 70-71).

15 Seeid. at point 54.

16 Segid. at point 55.

17 «“Dominance on the PP technology market might havestraining effect on the PP industry's futueng
and opportunities for expansion and would thus haegative repercussions on the market for the mtamiu
and sale of PP.1d. at point 52).

H81d. at point 44.

191d. at point 63.

12014, at point 64.

121 According to the Commission, both a process arwhtalyst are indispensable to successfully enter th
market.

20



entry is uncertain or will at least be delayed #orconsiderable period of timi& The
Commission does not specify in this context, altiouit should have, what it means by the
“partial dynamics” of the market concerned and whyonsiders that a great number of
producers is necessary for it to recognize thatryemtould take place (conclusioa
contrario).*?® The remark that R&D is not terminated yet is vagsewell, and as such does
not demonstrate the Commission’s conclusion.

The Commission concludes that the concentrationldvoreate a dominant position
on the market for PP technology within the meamwfighe Merger Regulation, however,
authorizes it subject to commitments.

B. PP production and sale market

The merged entity will be a market leader combinihg substantial assets of its
parent companies. The Commission points to a nhumibeompetitive advantages of the new
entity, and presents the conclusions it draws freare as indicated below.

First, the merged entity will combine largely coeplentary strengths of Himont's
technological leadership and R&D success with $hsttong worldwide presence as one of
the largest petrochemical companies, its feedstoailability, and its extensive financial
resources?> As a consequence, Sophia will offer the broadesdyzt line in the industry and
will benefit from the combined financial resourceengthened by its technology position
and licensing income, as a result of which it viaéd able to focus on the development of
specialized products and advanced materials ; @lsould use general profits to subsidize
niche market$?® This description of the post-concentration effeintdicates rather the
potential generation of synergies. However, the @@sion does not invoke any efficiencies,
nor do the merging parties raise such claims. At eate, contrary to the Commission’s
estimation, these conclusions do not demonsipatese any source of post-merger anti-
competitive effects.

Second, owing to the size and geographic spreaitls gblants, Sophia will enjoy
particularly competitive production costs and eéiit distribution in many locations. It will
gain considerable relative advantages owing tosthe of its sales, marketing organization,
and technological positiofi’ Third, the ability to spread R&D costs over a &gyoduction
base would place the parties at a significantikeatdvantage, and this advantageous position
will be further strengthened as older PP productsraplaced by new ones with superior
properties:?® Fourth, the Commission estimates that Sophiaheilable to determine the pace
of future technological development by controllitng two worldwide leading technologies,
for its licensing policy will be insufficiently carolled by other competitors? Finally, all

12214, at point 88.

123 This conclusion is not clear since a small numbiedynamic PP producers could exercise competitive
pressure on the merging parties.

1241d. at point 102.

1251d. at point 111.

126|d.

127|d.

1281d. at point 112.

1291d. at point 113.
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innovation and product development could be rethiioe use by Sophia, since there would
be no competitive pressure on its licensing pofidy.

Having presented those arguments, the Commissiaches a conclusion that
abstracts from its analysis to a certain extenmélg, as to the PP production market, the
Commission considers that the relative market Pattpmbined with a number of structural
factors (the network of joint ventures, Sophia'seasgive product coverage, aedpecially
Sophia's leading position in technology), will stagially reinforce the parties' position on
this market, thereby possibly creating a dominasitjpn on this market?

As above-mentioned, the transaction in questiolikedy to give rise to potentially
strong efficiencies, including dynamic ones, anesthefficiencies have not been given full
consideration. The Commission only underscoregdlative competitive advantages arising
from efficiencies, and its global analysis suggettat these advantages would rather
contribute to giving the red light to operation,sabt the commitments. This approach is
evidently not efficiency-friendly, and may be gfieli as a manifest error of economic
appraisal. By contrast, the question of combinatbrihe leading competing technologies
seems more problematic. The Commission’s analysiild have focused on the loss of
competition between the major technologies as thterpially main anticompetitive effect
resulting from the concentration concerned. Onwthele, the examination of the impact of
the concentration in question on innovation is ectory, as it does not sufficiently consider
the effects of the combination of the leading tedbgies and the major constraining factors,
such as the innovative potential of competitors la@lkavioral constraints that the new entity
would face due to the risk of being leapfrogged.

3. Case No IV/M.774-Saint-Gobain/Wacker-Chemie/NoM December 1996

The Decision concerned is based upon the notifinatby Société Européenne des
Produits Réfractaires (hereinafter “SEPR”), Elektlumelzwerk Kempten GmbH (hereinafter
“ESK”), and NV Noordelijke Ontwikkelingsmaatschapghereinafter “NOM”), of the
creation of a joint venture for the manufactureggassing, marketing, and sale of silicon

carbide®®®

The merging parties claim that the concentratiomcerned would result in synergies
in both the production and processing of SiC. ltnpossible to state on the basis of the
Decision concerned whether or not the claimed iefiiies would be dynamic, for the
relevant allegations are either utterly unsubstdedi or confidential. First, the Decision

130 Id

131j e., a considerable gap with the market share of tixelaggest competitor
1321d. at point 114.

133 SEPR is a French company that is active in theufaature of fused-cast refractory products and feanthe
worldwide activities of Saint-Gobain's industrigramics division. The French Compagnie de Sainta@Bo8A
(hereinafter “Saint-Gobain”) is SEPR’s ultimate graircompany. ESK incorporates the material businagsof
the German chemicals group Wacker-Chemie GmbH ifregter “Wacker Chemie”), and also operates in the
manufacture and sale of silicones, polymers, hypee-silicon-based semiconductors, and poly-siliédd@M is

an investment and development company that offdvésary and financing services to entrepreneursh
northern provinces of the Netherlands.
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concerned contains no information about synergiethé area of the processing of $i¢.
Second, with respect to the alleged synergiesarptbduction of SiC, the Commission only
mentions an indicative list of the means wherelopgéhefficiencies would be attained, and this
part of the Decision is confidentit® Hence, this Decision is qualified as relevanthe t
scope of our paper solely on the basis of a pdogiyal criterion : the Commission’s analysis
of the efficiencies concerned is entitled “Economma Technological Progress®

The Commission does not contest that some synesgesachievable, however, it
rejects the efficiency claims, since, in its apgagi there is no mechanism whereby the
benefits of the synergies could be passed on todhsumers, and the possibility of a merger-
related price increase of SiC would outweigh theeptial synergies. This estimation is not
substantiated®’” which adds to the lack of substantiation of theinokd efficiencies by the
merging parties.

Furthermore, as regards research and developitientCommission points out that,
generally, such activities are of minor significang the production and processing of SiC for
abrasive applications, and indicates the part ef plarties’ annual turnover invested in
research and developmérit.This general observation is contrasted with thedrmnt role of
R&D in the downstream production of abrasive enoldpcts, where there is a steady flow of
new products and product varietf@8 The Commission also adds that “considering the sfz
the competitors remaining after the operation,eeémss clear that the parties will be the
technological leader in the production of SiC gsdiior abrasive application$*® however, it
does not draw any meaningful conclusions therefamt does not determine the impact of
this evaluation on the competitive appraisal is thase.

Finally, the Commission refers to intangible asssteh as patents, know-how, and
trademarks, when examining the full-function ch&aof the notified joint venturt!

134 case No IV/M.774-Saint-Gobain/Wacker-Chemie/NOWMp@int 244.

1351d. The only public information is that (1) the maimnergies relate to the Delfzijl plant, which isustiurally
disadvantaged compared to those of the mergingepadompetitors, and that (2) the parties expaptiicant
efficiencies and cost savings from a restructueng streamlining of the production process in tledfdijl plant
by integrating it into the European SiC operatiohSaint-GobainIfl., at point 245 and at note 83).

1381d., seeE. “Economic and Technological Progresa’points 244-246.

137 The Commission confuses the alleged causes ansegoences (which, in any case, are not rigorously
demonstrated). First, on the basis of the precedijuation of the merger-related price increas&idf, the
Commission concludes that the global effect ofdtiecentration in question would be harmful. Subset]y, it
states that “In assessing the potential efficienaé the merger, therefore, it is important alsotake into
account the competitiveness of the down-stream Eldyzers of abrasive and refractory products. Stheee
producers have a much higher level of employmedt\aatue added than the SiC production itself, therall
effect of the operation would be likely to be mbermful than beneficial.”l{l., at point 246).

13814., at point 173.

1391d., at point 174. The Commission also points to pdaémlynamic synergies : “A supplier of SiC abrasive
grains can profit from the knowledge he acquiresl@market for abrasive end-products, becauspaibles
him to adapt his production of abrasive mineralgareasily to the developments on the downstreankehér
(Id.). However, this evaluation is not substantiatedrig way.

1401d., at point 173See also idat point 174.

141 1d., at point 12. Full-function joint venture enterprise commune concentrative/de plein exercice,
Gemeinschaftsunternehmggee Commission notice on the concept of full-fiorcjoint ventures under Council
Regulation No 4064/89 on the control of concentrai between undertakings, Official Journal C 66,
02.03.1998, p. 7]. A full-function (concentrativigjnt venture was meant as an undertaking thatlledfin a
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4. Case No COMP/M.1630-Air Liquide/BOC of 18 Jaryuad00

The concentration consists in the acquisition ohticd, by Air Liquide S.A.
(hereinafter “Air Liquide”), the world’s largest @ducer and distributor of industrial gases (in
terms of turnover), of parts of the undertaking B@@up plc (hereinafter “BOC”"), the
world’s second largest producer and distributornalustrial gases. The transaction is to be
implemented jointly with the undertaking Air Prodsi@and Chemicals Inc. (hereinafter “Air
Products”) : the assets of BOC will be divided betw Air Liquide and Air Products.

a. Role of technology and technological change

In the tonnage sector, one of the relevant marketbnology is an important means to
differentiate oneself from competitors, and producttechnology (process technology) is a
key competitive paramet&?’ Due to capital-intensity of the supply of induakrjases using
large on-site facilities, advanced process teclgylman offer a cost advantage to a supplier
(for instance, in terms of power consumption, redbiemissions, and capital expenditdf8).

Similarly, according to the market players opemgtin the bulk and cylinder gases
markets, technology is one of the main driversavhpetition in these markets “given that the
products are largely homogenous and new custoraarbe acquired by offering new or more
economical application solutions, thereby reducthg customer’'s costs and increasing
productivity.”** Also, an entrant’s ability to compete on applicas technology by offering
low prices is crucial in order to build upon cus@rbasé®®

durable manner all the functions of an autonomocsnemic entity and did not entail coordination of
competitive behaviour between the founding undémntgsk or between the founding undertakings and ol |
venture (Article 382 of Regulation No 4064/89). et out by the Commission in the Notice conceraegjdjnt
venture had to possess all the necessary resourd¢esns of financing, personnel, and assets irerotd be
recognized as the one that exercises an economivityaih a durable fashion. Another criterion i#zéd by the
Commission so as to appraise whether or not a y@nture constituted an autonomous economic ewaty the
extent of its powers of decision on its strateg§DR and commercial policyA contrarig a joint venture was
not concentrative, and as such was not governetebgules established in the former ECMR, if it washarge
of only one specific function within the economatisities of the founding undertakings, such as R&ee, for
example,Asahi/Saint GobainDecision of 16 December 1994, OJCE L.354, 319241 p. 87). In practice,
more often than not the distinction between the tymes of joint ventures was difficult to apply. Was,
therefore, essential that a reform simplifies tieatment of full-function joint ventures. As a ritsaf the reform
of 1st March 1998 (Council Regulation EC, No 13706 30 June 1997, amending Regulation No 4064r89 o
the control of concentrations between undertakir@fficial Journal L 180, 09.07.1997, p. 0001/0008)¢
above-mentioned distinction was not any more appat® to determine whether or not a joint venture
constituted a concentration within the meaningh&f Merger Regulation. The latter was applied tofllt
function joint ventures (that is, those that fudfdl in a durable manner all the functions of anoaamous
economic entity) of Community dimension. Howevée teform abandoned the distinction between cotigera
and full-function joint ventures only in relatioa tthe criterion determining the obligation of ifioaition ; by
contrast, it was maintained in Article 2&4 of theeMer Regulation.
i;‘z Case No COMP/M.1630-Air Liquide/BOC of 18 Januafpo, at point 92.

Id.
1441d. at point 217.
5 See id.
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Finally, with respect to electronic specialty gasédse Commission notes that the
technological competence of the leading suppliersfers them an important advantagfe.
Interestingly, the Commission also points to thditgbto make continuousinnovations :
“[Air Products has confirmed that BOC is very corifpee with respect to smaller plants in
the 150-350 tpd range.] Even though cryogenic petdn technology used for large on-site
plants may not change fundamentally in the nearrdéytthe ability to make and implement
continuous improvements is an important asSgt.”

b. Effects of the concentration
1. Allocation of BOC's intellectual property betweAir Liquide and Air Products

The Commission recognizes a specific charactenebperation in question, since the
latter involves two competitors that make a bidider to acquire parts of another competitor.
From a competition perspective, this bid is proldém as “in order to be able to bid for, and
subsequently split up BOC, both Air Liquide and Rimoducts may have to acquire extensive
knowledge of BOC's activities and have extensiventact with each other. This may
endanger the confidentiality of information relgtimo each other's operations, and thus
effective competition between the compani#§.As a result of the concentration concerned,
the intellectual property (IP) of BOC would be dthiby Air Liquide and Air Products on
equal terms ; the Commission understands IP inOkigsion as “patents, patent applications,
technology, know-how (including operational knowahptrade secrets, copyrights, software,
trademarks, trade names and other intellectualeptppwned by BOC or its affiliates?®
Consequently, the Commission estimates that theatpe concerned would create important
structural links between Air Liquide and Air Prodsit®

2. Position of the merging parties prior to thengaction

The Commission thoroughly analyzes the market posiof Air Liquide and BOC
prior to the concentration concerned. We presenedin a synopsis of the Commission’s
observations that are relevant to the scope of paper. First of all, according to the
Commission, Air Liquide has leading technologicapertise, allowing it to enter foreign
markets more effectively, and a leading positiothwespect to application technologies in
the bulk and cylinder gases markE%sBOC enjoys significant technical knowledge and
advanced technologies, which it often developeettugy with customers, as well as a wide
range of patents, trademarks, and know-how relatmgooth process and application
technologies™?

The Commission examines the R&D potential of Aiglude and BOC in terms of
budget and the number of researchers, researchersenvn-going worldwide R&D
cooperation agreements with third parties, intéonal cooperation agreements with

196 Segid. at points 280-289.

1471d. at point 94.

1481d. at point 234See alsdd. at point 293.

1491d. at point 229. As to the allocation of BOC'’s Hee, in particulayid. at points 223, 227, 293-294.
1%01d. at points 235-243 [confidential] and 270-272 [édehtial].

1511d. at point 217.

1521d. at point 225 in conjunction with points 226, 228.
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universities, as well as inventions and patent iaafibns™>* It evaluates this potential as
considerablé>*

As regards technological competence, the Commispioints out that both Air
Liquide and BOC : a) have comprehensive state-@fatfh plant construction technology and
engineering know-how, b) are leaders, for instaité)e production of high-purity gases for
the electronics industry, c) belong to the grouptléd four industrial gases companies
considered by industry analysts to be leading imseof the capability to plan, manage, and
execute large on-site projects, which is at leastimmportant as a broad portfolio of
technologies, d) have leading non-cryogenic prddodechnology>® The Commission also
notes that as a result of its R&D results, BOC'&doiction costs have significantly
diminished">®

3. Competitive effects of the operation

The concentration concerned leads to the combimatd technologies, R&D
capabilities, and know-how by the world’s leadingpliers™®’ As a consequence, the new
entity would be a leader in many arf4sand best placed among its competitors to serve
customers in key industries, such as the electsanitustry, in which high-volume contracts
can be won (note that Air Liquide, Air ProductsdaBOC are leading competitors in the
technology for electronic specialty gas&S).From this perspective, the concentration
concerned would pose competition problems in theket for electronic specialty gases and
the tonnage market.

As regards the former, in accordance with its amstdecisional practice, the
Commission estimates that the combination of lepdiechnologies resulting from the
operation concerned would eliminate effective cotiipa between Air Liquide and Air
Products’®® and that the high combined market share, globesamce, and leadership in
technology are elements constitutive of a domimensition held jointly by Air Liquide/BOC
and Air Product$®

As to the tonnage market, aside from the combinatad technologies, the
concentration concerned would entail the followsansequences : 1) it would remove the
competitive potential of a large and competent stdal gases company, 2) it would
significantly increase Air Liquide’s market shaoceeating by far the largest tonnage supplier
and enhancing its lead over the competitors (im$eof market parts), 3) the new entity could
use as leverage its stronger regional presenceighout Europe in competing for new
contracts, 4) the merged entity would be able tg om additional strengths that are not
available to its competitors, 5) the new entity Vdolobave a larger size, which implies that : a)
it would be better positioned to compete in a @pittensive market that requires large

133 As regards BOC, the Commission does not refenteriational cooperation agreements with univesiti
inventions, and patent applications.

13414, at point 93 [confidential].

13514, at points 94-97.

1% For more details, seiel. at point 226.

157 3ee, e.gid. at point 150.

18 Sedd. at point 288.

1591d. at point 97 See alsad. at points 288-289.

10 5ee idat points 280-289.

1811d. at point 294.
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investments, b) its size, which is larger than tfahost of its competitors, would discourage
vigorous competitiori®?

The concentration concerned is authorized subjazt commitments. The
Commission’s analysis in this case reflects itsasslc” logic of its economic reasoning,
which tends to be concerned with the loss of comipetbetween market leaders, the
leveraging capabilities of global market playerswell as relative competitive advantages.
One of the most alarming aspects of the Commissieramination is its excessive concern
with size-related effects. As above-mentioned, @@enmission has gone so far as to assert
that the larger size of the new entity wopler sedeter vigorous competition. On the other
hand, the Commission’s analysis does not put enewegght on the effects arising from the
combination of the leading and competing technaegin spite of the fact that the
concentration in question is exceptional as it ings three major competitors, which are
innovative world leaders. The questions relatedtie loss of rivalry between global
competitors and the combination of their amazirghtelogical capabilities are the critical
aspect of the concentration concerned ; however,Gbmmission focuses rather on the
effects of the operation that are of secondary mapmoe (such as size, global presence,
market parts, etc.) in highly dynamic markets aghehtifies potential competition problems
where there is a actually a potential source oieficies (.e. a larger size in a capital
intensive market).

5. Case No COMP/M.2547-Bayer/Aventis Crop ScierfcE/oApril 2002

Bayer AG (hereinafter “Bayer”) submitted to the QCumesion a notification
expressing its interest in acquiring all the shanethe agrochemical business Aventis Crop
Science Holding S.A. (hereinafter “ACS” or “AverilisThe former is active worldwide in
healthcare, agricultural business, polymers, arenital business. ACS, which results from
the combination of AgrEvo (the former Hoechst/Satgrjoint venture) and the Rhéne-
Poulenc agriculture division, operates in the arehsrop protection, seeds, as well as
environmental and biosciences business.

a. Notion of innovation, R&D competition, and markatry

In the Commission’s estimation, the dynamics of éigegochemicals industry results
largely from R&D and market access [entt$]In particular, the Commission draws attention
to the long and costly R&D and registration procéesshe agricultural crop protection
industry (especially as regards combination prog)d&t Moreover, it points out that,
according to the merging parties, the markets @prcaltural products are characterized by
intense R&D activity, which results in new produbtng launched onto the market in quick

18214, at point 150.

163 Case No COMP/M.2547-Bayer/Aventis Crop SciencgApril 2002, at point 151.

164 According to the Commission, “the costs of R&Dabhew product and registration programs vary widely
but for innovative products, the cost can exceed®RBAOO0 million and the total time can exceed 10 ye@nce a
product is introduced in the market, several yemes often required to gain customer acceptanceugtro
demonstrated safety, performance and reliabilitgrav variety of weather conditionsfd( at point 15). As to
the combination of productseed. at point 121.
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succession® Indeed, R&D expenses of large agrochemical conesaflike the merging
parties) account for a considerable proportion hef total cost$®® Third parties indicate,
however, that many of the new product launches aswially new formulations or
combinations of existing active ingredients ratkiean new active ingredient®’ and the
Commission does not contest this observation. Alse, to a ten-year R&D process and the
total number of pipeline products under developnienthe EEA insecticides markets, the
Commission explicitly rejects the allegations abthé launching of new products in quick
succession® Nonetheless, the Commission does recognize thatrtip protection industry,
new product launches are the primary driver of madhare growth. The more money a
company can afford to invest in R&D, the more neuwleunules it will discover and can afford
to bring to market*®

In addition, the Commission mentions R&D competitishen examining adulticides
and combination products as well as seed treatrAsntegards the market for adulticides and
combination products, the Commission states thastich a market competition takes place
mainly at the R&D and promotional level. Consumars not price sensitive. Their choice
depends on the effectiveness of the product antthe@motoriety of the brand*® As to seed
treatment, the merging parties claim that the erist of only a few market players does not
enable manufacturers with sufficient market powveeraise prices and foreclose competition
due to the fact that (1) the purchasers are sopdiistl customers with significant buyer
power, and that (2) strong competition can be etgokfrom generic suppliers and from large
competitors with the R&D capabilities and economstiength that are sufficient to enter the
European market and/or to expand market share af ainthe leading suppliers on those
markets attempts to raise pricés.

The Commission also points to the relationship betwthe effectiveness of new
products and the successfulness of market enteyebly recognizing that firm entry is a
reliable engine for an efficient allocation of rastes in the markets considered : producing a
more effective product permits gaining a consideramarket share, which is lost by
competitors that are less successful in terms lofabde innovation output’?

The Commission estimates, however, that in marketgect to intensive R&D,
market entry by means of innovative products igeswely difficult and resource-intensive,

1851d. at point 148.

18614, at point 1007.

1871d. at point 150 Compare withd. at points 176, 187, in which the Commission referthe combination of
off-patent products with proprietary products. Sachixture under patent protection creates thedisedife”

for off-patent products and is intended to fend ggheric competition. This question has also beésed in
Case No COMP/M.1806-Astra Zeneca/Novartis of 2§ 20I00.

188 1d. at point 149. It is unclear why the Commissiontip#ly draws a general conclusion on the markets fo
agricultural products on the basis of the argunuamicerning only the EEA insecticides markets, wHimtm
only a part of all the markets for agricultural guoats.

18914, at point 16.

17014, at point 1036See also idat point 1037n fine.

7114, at point 805.

172 «New products can successfully enter the market @rhieve a reasonable market share only if thaivea
ingredient produces more effective results aggpasasites than the active ingredient of existingdpcts, if
their level of toxicity is acceptable, if their adhstration to the pet appears easy and safe frpet awner point
of view, and if the brand is well promoted to thébfic.” Even more, the Commission admits that “Bagad
Merial have gained a strong position on the addii@nd combination product market precisely beedhsir
products Advantage and Frontline met all these itiomd. If Frontline has been more successful than
Advantage in most national markets that is becanssides combating adult fleas, Frontline is alfecgve
against ticks.” [d. at point 1037).
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and can solely occur in the long run (due to thegtle of time and costs involved in the
development of effective and competitive substant’sAs a consequence, “Only R&D
based firms seem to have the capabilities andcserfii economic strength to conduct these
activities and enter the various European produadt geographic markets and/or to expand
sales and market shar€Apart from R&D barriers, other entry barriers indé the need to
build a brand, to educate the sales forces, andestablish solid relationships with
veterinarians.”®

b. Effects of the concentration in terms of R&D

In the Decision concerned, the Commission recognilat, in its decisional practice,
it has often seen reasons for concern in the gngugpi companies with strengths in R&D and
innovation'”® As regards the effects of the concentration instior, the Commission
advances two major arguments : 1) the parties’ R&pabilities and incentives have to be
taken into account with respect to the potentighielation of future competition irthe
current and future product market8) it may be indispensable to focus on the &ffef the
concentration on R&D competition between the partiad the overall R&D potenti&’ In
particular, third parties argue that the combinatad the merging parties’ R&D activities

would strengthen the competitive position of thematity in the market for insecticidé®

First, the Commission evaluates the relative R&[patalities of the new entity, as
measured by its R&D budg®t These capabilities will be one of the most sigaifit in the
industry : similar to those of Syngenta and twisel@se of BASF and DuPont. Second, the
R&D strength is important especially due to a ‘vtis circle” of finance and innovation : as
above-mentioned, the more a company can invest&D,Rhe more new molecules it will
discover and bring to market, and the more moleculeproduces, the more financial
resources it will hav&®® Third, when examining R&D competition, the Comrivssalso
takes into account relative actual and potentiabimtions in the insecticides mark&t.It
concludes that in view of the foregoing and giviea parties’ successful insecticides pipeline,
the new entity will be one of the few leaders tankeh new compounds onto the market
concerned® Subsequently, the Commission adds that genericpettion is not a
countervailing factot®® The Commission has legitimately raised those iatiom concerns,
however, it has not proceeded to a proper examimdhiereof. The Commission’s analysis
circumvents the major innovation issues in thiseCasd is like an unfinished novel, put
aside by the author before it reaches its climax.

1731d. at point 15See alsad. at points 172, 538Compare withid. at point 151.

1741d. at point 15.

1751d. at point 1031.

1781d. at point 19.

177 |d

178 |d. at point 122. For the whole assessment of conpetéffects related to the parties’ portfolio ofwne
chemistriesseeid. at points 119-126.

17914, at point 16.

180 Id.

181 «Bayer and Aventis have together introduced 39 mmst control products since 1980, compared to 38
introduced by Syngenta. The parties have currelfllyproducts under development while Syngenta an8BA
have 8 products each. All the other competitorsehZvor less products under development” &t point 151).
As regards the analysis of R&D competition, a dtrtad interpretation of the Decision concerned nezs
including also the estimation of relative finandr&:D capabilities of the merging parties (see thieaduction
to part IV, “Competitive assessment”), and not aeliative R&D capabilities in terms of new prodiauinches.
1821d. at point 153.

183 Sedd. at points 157-165.
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Finally, in the part dedicated to the market fag thon-Agricultural Crop Protection
Agents for Home and Garden (NACPAHG), the Commisgoints out that the merging
parties’ R&D facilities are likely to be merged #overy large extent, in order to increase
profits and share know-hof#* As a consequenci examines (1) to what extent the proposed
acquisition would make it difficult to distinguidbayer’'s new developments from ACS’ (thus
measure the loss of innovation competition betwbemmerging parties), and (2) whether the
two major players would, to some extent, base fiadire products on the same R&D, which
could diminish competition between théfi.The Commission enigmatically concludes that
the concentration in question will not create noerggthen a dominant position in the market
concerned as the R&D agreement between Bayer anitsStwill not create a situation in
which future competition would be eliminated.

6. Case No COMP/M.2972-DSM/Roche Vitamins of 23/ A@03

As a result of the transaction concerned, DSM NRiéreinafter “DSM”) would
acquire control of Roche Vitamins and Fine Chenmsidalvision (hereinafter “RV&FC”),
belonging to the Roche grody. In this Case, the Commission has delimited twdirtis
reference markets : the one for NSP degrading eegyrand the one for phytase. The
Decision concerned does not examine any dynamiciexfty gains, nevertheless, the
guestions of R&D, IPR, and a decrease in innovatadiegedly resulting from the
concentration concerned play an important rolehan dcompetitive analysis of the market for
phytase. Therefore, we limit our analysis to thtela

a. General remarks

At the heart of competitive concerns in the Decistmnsidered, there are two pre-
merger alliances : the DSM-BASF Co-operation Allanand the RV&FC-Novozymes
Alliance. The DSM-BASF Agreement (1994), which camte an end in 2009, stipulates that :
1) DSM is obliged to supply the specified feed enzymedusively to BASF while BASF is
obliged to purchase the feed enzymes from DSMh@)fihal decision on pricing taken by
BASF ; however, both parties are authorized toeosgach other’'s accounts and to discuss
detailed annual plans, including matters such a&sngr costs, and production volumes with
respect to the alliance, 3) the research work dortest the exclusive property of the party
which performs the research (DSM) ; nonethelesspénforming party isequiredto grant a
royalty-free license to use, produce, and sell geshlts at the request of the other paffy.

1841d. at point 1007.

185 Id.

18 See idat points 1003-04.

187 DSM, which is incorporated in the Netherlands, rapes worldwide in the development and productibrao
broad range of chemical and life science produdise Roche group consists of three divisions :
pharmaceuticals, diagnostics, vitamins and finergbals. RV&FC is mainly active in the productiondesale of
vitamins and carotenoids, in addition to the disttion of feed enzymes, certain vitamins, and anaicids For
more details, se€ase No COMP/M.2972-DSM/Roche Vitamins of 23 2093, at points 7-9).

1881d., at points 52-53.
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The Commission reaches the conclusion BASF depends on DSM for its feed enzyme

activities®®

As regards the (non-exclusive) RV&FC and NovozyrAdmnce Agreement (1996,
2001), the Commission indicates the domains in wiNovozyme will be dependent on its
partner for its feed enzyme activitiés(without determining, as it should have, in whast
dependence consists).In accordance with this agreement, prices areusikaly determined
by RV&FC? and Novozymes is primarily responsible for processearch, product
development, and production while RV&FC is respblesifor new product application,
registration, marketing, and saf€3Data on the cost and benefits sharing are cortfalen

b. Effects of the concentration on innovation

The Commission estimates that the concentratiowdsst DSM and RV&FC will
create a structural link between the DSM/BASF ahd RV&FC/Novozymes alliances,
leading to overlaps at the level of production alistribution’®* The transaction will place
DSM in a unique position through its presence atdéntre of both alliances, and post-merger
DSM will have the ability and incentives to exeecignilateral effects on the market for
phytase : -by increasing phytase prices, and -lpgieg R&D and innovation of both
alliances-*°

The Commission identifies two sources of compm@titoncerns that are likely to arise
from the notified concentration. First, at the hedirboth alliances, DSM will be in a position
to weaken one or both of its partners, Novozymed BASF, by pursuing one of the
following strategies : 1) via its link with RV&FCwhich determines the prices in the
RV&FC/Novozymes alliance, DSM would have accesshi® prices of this alliance, thus
would be able to increase the price of the RV&F&/dzymes’ products in order to promote
the DSM/BASF cooperation ; 2) pre-concentrationMD@ay influence (but not determine)
the prices of the DSM/BASF alliance and performs OR& post-concentration, DSM’s
incentives to innovate for RV&FC’s competitor, BASKkould be reduced if DSM decided to
concentrate its efforts on the RV&FC/Novozymesaaitie**® Second, the combination of the
two alliances leads to very high market shares elinates “historical competition”
between both alliances, to which the Commissionbaities the decline in prices of phytase
since 1994°’

The Commission concludes that the strong positieid by the four companies, the
high degree of interdependence between the padigise alliances, and the absence of a
credible competitive counterweight in the shortnedium-term raise serious concerns as to

1891d. at point 54.

10 segid. at point 57.

91 The Commission does indicate a source of this mi#grece : the fact that both agreements cover buttage
and NSP degrading enzyme®¢id. at point 59). It commits thereby an errgnotum per ignotumrherefore, it
must be considered that the Commission does nataniiate this conclusion.

1921d. at point 56.

1931d. at point 55.

1941d. at point 60.

1991d. at points 65-66.

19%1d. at point 66.

971d. at point 67.
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the creation or strengthening of a dominant pasitim the market for phytas® The
transaction in question is authorized subject fmmitments.

B. Manufacture of Phar maceuticals, M edicinal Chemicals, and Botanical Products

Ciba-Geigy AG (hereinafter “Ciba”) and Sandoz A@r@inafter “Sandoz”) merged in
order to form a new enterprise, Novartis AG (hexéter “Novartis”). Ciba and Sandoz are
involved in the research, development, and prodoatif active chemical substances, as well
as in the production and marketing of pharmacelypicaducts. Novartis will be active mainly
in the medicinal domaiff’ GTl is Sandoz’ American subsidiary, and perforesearch work
in HS-TK gene therapy. Ciba has a 49,9 % stakehino@ (California).

The Commission’s analysis encompasses four catsgaf products : A. “Health-
Care Products”, B. “Plant Protection”, C. “Animaé&lth Products”, and D. “Seeds”. Within
the competitive assessment, the Commission examihether the parties’ R&D projects do
not give rise to overlapping on the markets on Wwlooe of the parties already has a strong
market positiorf®

The Commission analyzes the role of future markely in the field of health-care
products, and refers more broadly to R&D when examgi the other three categories of
products. Our review corresponds to the analyfreehework adopted by the Commission in
the Decision concerned. Abstracting from the assess of the other factors considered, the
Commission’s general conclusions are corfécthowever, the analysis of R&D-related
concerns is deeply flawed in many aspects.

I. Role of Future Markets in Health-care Products

The Commission takes into account the role of imtions and future markets when
defining the reference produahd geographic markets in the area of health-careymts@’
as well as when conducting a competitive anaRfSif. also presents general characteristics
of the markets for pharmaceutical products from&DRperspectivé® and recognizes the

19%81d. at point 68.

199 Case No IV/M.737-Ciba-Geigy/Sandoz of 17 July 19&Bpoint 53. According to the parties, Novartid w

be active in the following fields : immunology/iafnmation, diseases of the central nervous system,
cardiovascular diseases, hormonal and metaboleaskés, cancer, dermatology, and asthiug. (Ciba is a
manufacturer of biological and chemical productsh@ health, agricultural, and industrial sect&andoz is a
producer of biological and chemical products intiealth, food, agricultural, and building chemicsdstors.

201d. at point 68.

21 The concentration is authorized subject to commiitis. The Commission concludes that the concemitrati
concerned does not create, nor does it reinforgmnainant position on any of the reference marketsept
some of the markets for animal health productsh wéspect to which commitments were entered intahiey
merging parties.

2921d. at points 42-46, 55eeid. at point 231.
231d. at points 95-107.

24 See id.at points 54-61. For the treatment of pharmacelficoducts in other DecisionseeDecision of 10
June 1991, Sanofi/Sterling Drug ; 29 April 1993 ¢tnalia/Herbamond ; 18 April 1994, Rhéne-Poulencftsrg
20 June 1993, La Roche/Syntex ; 19 September ¥19R/Cyanamid ; 28 February 1995, Glaxo/Wellcome ; 3
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long-term and highly risky nature of innovativeiuities in these market® when describing
various development phases of R&D projeétfs.

In particular, according to the Commission, thegtenof time necessary for R&D is
one of the two main entry barriers into the marketsmedicinal product®’ Under patent
protection, the development of a parallel productid be both long and expensive (up to 10
years and cost up to ECU 300 millidflj.Once patent protection has expired, market estry i
less costly for a competitor already active in fitermaceuticals manufacti®€.In the
Commission’s appraisal, future market entry is pssor companies which currently have
products undergoing R&B?

A. Future markets in market definition

The Commission puts forward some general remarkstafuture markets in the
pharmaceutical industry, and subsequently appréigesguestion as it emergigscasu: in its
estimation, future markets should be taken accainin HS-TK gene therapy for the
treatment of tumors: It argues that the pharmaceutical products whiehret yet on the
market, but which are at an advanced stage of dpnednt need to be examined so as to fully
assess the competitive situation in this induSfryThe characteristics and intended
therapeutic use of these products constitute thehmeark of evaluation of their competitive
potential by the Commissidi® In this respect, the Commission points out thathsan
assessment must take into account the fact thR&D cannot generally be traded between
pharmaceutical companies, but is intended primdatyinternal use (the development of a

April 1995, Behringwerke AG/Armour Pharmaceutical.G 22 June 1995, Hoechst/Marion Merrell Dow ; 28
September 1995, Upjohn/Pharmacia (referred todrDibcision concerned, at point 15).

205 additionally, the nature of innovative activitiés referred to within the Commission’s analysis @eming
future marketsl¢l. at point 42).

208 According to the Commission,

“Phase | marks the start of clinical testing on husi (some 8 to 12 years before the product is rteake
Projects in phase | are claimed to have no mora thd0 % chance of being successful. As a rulesgha
activities are not publicized by the undertakingsaerned. Phase Il (some 6 to 7 years before theupt is
marketed) involves working out the proper dosetfa patient and defining the areas of applicatidere the
success rate is said to be 30 %. Phase Ill (siaBirto 4 years before the product is marketed) e
establishing the product's effectiveness on laggeups of patients. In phase lll, the risks of el may still
amount to over 50 %. Once the clinical testing hesn completed, there is the registration phasehwais a
rules takes at least 1 to 2 years. After registralias been obtained, it takes 6 to 12 months,ndiépg on the
Member State, until the price is established angr@aged and cost reimbursements by social securitsked
out, whereupon the product can finally be placethenmarket.”

Moreover, “The parties point out that, despite &Htvances, it is still very uncertain whether floisn of
therapy [the HS-TK gene therapy] will ever be usé. at point 46).

2714, at point 57. According to the statements madehbypharmaceutical companies questioned.
2084, at point 59.

209 According to the partiesd.).

21914, at point 58.

211d. at points 44-46.

21214, at point 42.

213 |d
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company's own active substances and prodfits)) research cooperation takes place
between pharmaceutical companies, public and grivasearch institutes, and small
biotechnology undertakings, which, despite thevaai¢ know-how, do not have themselves
the resources and facilities for the clinical tegti3) it is indispensable to examine R&D
potential in terms of its importance both for exigt markets and for future markets, 4)
according to some of the parties' competitors etliea trend towards commissioning firms to
carry out R&D?® The Commission reasonably concludes that whenuatial the
importance of R&D for future markets, the relevanbduct market must be defined, by its
very nature, in a less clear-cut manner than ircéise of existing market&®

In this case, the Commission specifically examiwbgther HS-TK gene therapy for
the treatment of tumors could be regarded as aaeptture product market. According to
the parties, this therapy is in direct competitiath other gene therapies and other processes,
such chemotherapy, immunotherapy, and radigibHowever, the Commission remarks that
reference cannot be made solely to a common tredtoigective of various therapies, but
account must also be taken of different active qyoles which lead to different degrees of
effectiveness and tolerance, which is consisterh whe guidelines on the definition of
relevant market for the purposes of Community cditipe law. Concluding, it does not
consider it necessary to decide on a precise daliom of the reference market for the
purposes of the Decision concerrfétwhich is not extraordinary in its decisional preetin
the cases in which even the least rigorous desimitif the reference market considered would
not raise competition concerns.

With respect to the boundaries of the relevant ggugc markets in the field of
health-care products, the Commission considersCiiiamunity as the relevant geographic
market for the purposes of the Decision concermduch implies the necessity of a narrow
interpretation of its estimatiomn €., the one that is restrained to the Decision in tioep It is
also worth noting the Commission’s general obseaatabout future markets : (1) future
product markets can be considered on the basi&DfiR particular areas, (2) a characteristic
of future markets is that no products have yet bregistered, (3) as R&D is normally global,
future markets should be of Community dimensioreast, and possibly worldwide, (4)
patents are actually or potentially important, e sense that : -the geographic coverage of
patents may be relevant for the geographic dedimitif future markets, -in the case of HS-TK
gene therapy, patents are separately applied tbgeamted in the United States and Europe, -
patents have considerable influence on the maxkedpportunities of the competitors of
patent holders, -patent differences may in futenmedlthemselves to different competitive
situations inside and outside the CommuftyThe Commission’s specific logic of reasoning
behind the assessment of the role of patents sndhse, as signaled in the analysis of the
geographic reference market, is further developeiisicompetitive evaluation, as indicated
below.

4 5ome competitors do not consider R&D as a separatket, essentially due to the fact that R&D gaist the
one performed by pharmaceutical undertakingsjlisatried out predominantly for in-house purpases
231d. at points 42-43.

21814, at point 44. The Commission specifies that “Marttefinition can be based on the existing ATC classe
only if existing products are to be replaced. Othee it must be guided primarily by the indicatidnswhich
the future products are to be applied. Here, furetdaily different modes of action must be takeo Etcount.”
(1d.).

2" For more details, seiel. at point 44.

2184, at point 45.

291d. at point 51.
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B. Future markets in competitive assessment
a. Nature of innovative activities and consequstibereof

Interestingly, the Commission takes into accountthe Decision concerned the
possibility of the creation or strengthening ofardnant positioron future marketgand not
on the current ones), and concludes that this moli be the case. When conducting an
examination in the field of gene therapy for tumdisee Commission is confronted with
“classic” innovation concerns. First, the Commissiecognizes that “Little can be said with
certainty about the time required to achieve resultthis area” as “the diseases to be treated
are as a rule ones which hitherto could not be zatety treated®?° Further, the Commission
points out that the R&D market strength of the utadengs is difficult to estimate before the
completion of successful R&D, nonetheless, the czitipe assessment cannot ignore the
undertakings’ existing R&D potentfaf, since the future competitive strength is based on
such potentiaf??

b. Merging parties’ patent strength and consequsetitreof

The Commission draws attention to the parties’ R&npetitive strength, notably in
biotechnology and genetic engineering, and evauaie terms of patents and mostly on the
basis of a number of cooperation agreements akeéssia U.S. undertakings and research
establishment&® These agreements and holdings ensure the parihssive access to a
combination of broadly defined pateAf$ As regards HS-TK gene therapy, the Commission
points out that, in the case of Il/lll-phase GTésearch, patents in the EC have already been
applied for whereas Viagen, a subsidiary of Chitwas research work before phadé’l.

According to the Commission, the combination of epéd as a result of the
concentration concerned could lead to a partialusian of competitors (more precisely, it
states that other competitors could be largelyusad from parts of gene therapy for tumors,
without specifying, however, what parts of thiddié refers to and why it would be the case),
and possibly also to market foreclosure, for patghits may pose considerable entry barriers
to competitors on future marketS. Not only does the Commission thereby refer to the
common negative connotation of the term “entry ibdkr omitting the fact that those in the
form of IPR are designed to stimulate innovativeivéiees and reward discoveries and
substantial improvements, but also it ignores ia thspect high competitive dynamics in the

220|d. at point 97.

22114, at point 95.
222|d.

231d. at point 96. Most notably Sandoz' stake in GTI @itsa's stake in Chiron.

224 |d. at point 96 in conjunction with point 98. The Coiasion refers to patents covering retroviral HS-TK
(herpes simplex thymidine kinase) constructs, wétabvectors, and methods for the treatment ofdrsrusing
such retroviral vectors. “Sandoz in particular seembe in a strong position in this area througtsubsidiary
GTI, which is endeavouring to develop gene therapybrain tumours in the United States. Viagen patent
applications in related areas that could be usffulthe development of successful gene therapybfain
tumours.” (d. at point 98).

222|d. at point 97.
226 gee idat point 99.
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industry concernet?’ Further, as Bill Gates famously said, “IPR has shelf life of a
banana”. Therefore, the Commission’s conclusiamisarranted.

c. Merging parties’ reply to the competition comseand Commission’s response

The parties call into question market foreclossiace the patents granted are highly
unlikely to be as broad as the patent applicati@mg] also point out that they have no
exclusive access to Chiron’s patefffsThe Commission replies thahy combination of the
future patent rights of GTI and Viagen could bldble development of gene therapies for
tumors or other treatment methods by other undiegak?® but admits that it is uncertain.
While, in accordance with conventional wisdom, tt@mbination of competing IPR is
anticompetitive, and this estimation might be nojustified, research work is sparse in this
area. Therefore, it is too early to reach defieitoonclusions on this point. Nonetheless, the
Commission should have also considered at leaahdial incentives of the merging parties
and their competitors to resign from the developnoémew technologies.

Moreover, according to the Commission, the mergay rplace competitors in a
substantially worse negotiating position for obiagna license from GTI or Chiron. If
essentially three conditions are fulfilled, thisra@ning of competitors' negotiating positions
will resultin market dominance, and market foreclosure ofuh&e market for HS-TK gene
therapies (the parties’ control over competitorarkat access through the issue of licenses)
may also appear® However, instead of unequivocally indicating thosenditions, the
Commission rather refers to the uncertain markaeagon : (1) the success of gene therapy as
a method of treatment is unsure (which implies, #mgl may be effectively regarded as a
condition, that “the market must be created befamg problem can arise”), nevertheless,
according to the Commission, phase II/lll sugge$sfficient probability to warrant
protecting the market in terms of competition”, &2y obstacle created by the combination of
patents may be circumvented by other researchtseg8) patents are not yet granted to the
parties?® The Commission examines each “condition” (Decisipoints 103-105), and
applies the benchmark of “sufficient probabili“ In particular, it observes that competitors
will, in view of large research expenditure, attértgpfind a way of circumventing patents if
they cannot obtain any licenses, but the succei$ssafincertairf>>

Lastly, and perhaps most importantly, the Comraisgistimates that “A key question
regarding the creation of any competition problesmvhether the parties will obtain patents
that may have a blocking effec®” This unfortunate formulatiGfi® concerns primarily the

227 By contrast, as regards crop protection produhts,Commission recognizes the dynamic charactéhef
markets concerned : “Brand name loyalty is of sdemy importance with crop protection products. The
selection criterion for a particular product is #fectiveness with which it controls weeds, inseat a given
harmful organism. As soon as a more effective ptbdomes onto the market, change quickly occurshas
market-share fluctuations confirm. [td( at point 168).

228 5edd. at point 100.

2294, at point 101. The Commission claims it on the $asi“information deriving from the market”, and e
not, although it should have, specify what it ustends as such.

23014, at points 101-102.

#11d. at point 101, 103.

2321d. at point 106See als@ binding statement on behalf of Novariis,at point 107.

2331d. at point 104.

2341d. at point 105.

25 That is, the use of a defining relative clausejctvlimplies that the competition problem concerosly)
patents that have a blocking effect, and not alghtents obtained by the parties, which is mathjfest the
case as any patent confers temporary monopolyl¢King effect”). Alternatively, the use of thisatise may
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effects of patent applications attributable to Ghion GTI's competitors “in their pursuit of
a competing product® Note also the Commission’s bewildering analysiscesning the
market conditions relative to the merging partieR 2’

Il. Role of R&D

Unlike part A, dedicated to health-care productsi¢i, contrary to the other parts,
refers to future markets), parts B. “Plant Protact C. “Animal Health products”, and D.
“Seeds” encompass a section on R&D.

A. Plant Protection (Crop Protection Products)
a. Nature of innovative activities and effectsrofovations

The Commission points to the R&D activities of sligns in all the sectors of plant
protection (fungicides, herbicides, and insectis)dand their large R&D potential (in terms of
R&D intensity : 10% of the annual turnover and mpas well as to the effects of innovations
on these markets : “In suitably quick successi@w products come onto the market which
supersede their predecessors. A strong markeigositday is therefore no guarantee at all of
a strong position in the futuré® Moreover, the Commission observes that accordinipe
suppliers of crop protection products, large capegare no guarantee of the success of R&D
projects®*® Nonetheless, firm size is not neutral in the Cossioin’s estimation as it
recognizes the necessity of achieving the critica for effective R&D activity**

Furthermore, the Commission refers to inter-masgatovers. In this respect, market
participants present ambiguous claims : on thehamel, they affirm that “market entry into a

imply that the Commission refers to those patemas are likely to result in market foreclosure (théhe latter
could constitute a “blocking effect”). Either méag does not seem to make much economic senseoudse;
the Commission might have committed a formal ebgrusing the defining relative clause instead afoa-
defining one.

2% Case Ciba-Geigy/Sandaypranote 200, at point 105.
%37 According to the Commission,

“(2) the parties must assert their patent claimshenbasis of a specification that includes ardd$TK gene
therapy for tumours. This precondition is solelytlie hands of the parties. To this extent, the ggegd merger
may pose aimcreased structural danger of market foreclosure.,

(2) the actual granting of such patents, andithit in the hands of the parties. The patentiegipbns could
of course exert some disruptive effect. Undertakimgshing to market a HS-TK gene therapy for tursour
would have to bear in mind that patents having @adrspecification might possibly be granted. They a
therefore confronted with the question of whetlherytshould carry out investment in this area aaadl whether
they would have seek a way of getting round angmtalViewed in abstract terms, this could poselssiazle to
competitors wishing to gain market access. Howethis, alone isot sufficient to conclude that the parties
would have a dominant position on this market.” (1d.) [Highlight added].

238 The analysis pertains to part B. “Plant ProtectR@inCompetitive assessment, (b) Fungicides, hieldscand
insecticides, (4) Research and development”.

2391d. at point 170.

24014, at point 171.

241 |d
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different field (e.g., fungicides) is hardly anysea for competitors who were hitherto active
in one or two fields (e.g. herbicides) than for gbmte newcomers. At best, there are
synergies in sales and marketing, but these sgaes#dt in the most important sphere, R &
D.”?*2 on the other hand, they recognize certain knogeespillovers : good knowledge of
maize herbicides may facilitate entry into, for exde, the market for cereals herbicid&s.
The Commission does not settle this question.

b. Merging parties’ R&D position

The Commission examines Novartis’ relative positian terms of turnover, R&D
capacities, probable research output) and R&D wfferising from the concentration
concerned™ These effects are linked to merger-related R&Desyies and economies of
scale : according to the Commission, [As a reduthese efficiencies] “Novartis will succeed
in keeping its research expenditure lower in reéaterms than that of its competitors. If the
R&D intensity to date is maintained, the econonoéscale just described will lead to an
additional strengthening of Novartis's R&D potehtf4®

The approach of the Commission to R&D synergied®nic and uncleain casu
Namely, competitors indicate that the parties wiitain synergies by pooling together active
substances in certain markets, which will resultninging quickly new and efficient products
onto the market*® The Commission replies that (1) throufiture R&D cooperation,
synergies are already being achiewedayto some extent ; consequently, the strengthening
of the parties' position will be rather small aftiee concentration in questié#,(2) synergies
may result from Ciba’s strong position in crop peiton and Sandoz’ in seed treatment,
leading to an overall stronger market position foé parties*® (3) according to market
participants, no competitive advantages have sadsulted from simultaneous activity in
seeds and crop protecti6tl. The Commission attempts to take a position aheattainment
of synergies, however, its analysis of the allegedflict of interests between the crop
protection and seed treatment divisions and thebajlcevaluation of synergies are
ambiguoug™

Nonetheless, the Commission clearly concludes Mwaartis will maintain, and
possibly extend, the position as market legdeand that all the competitors have the critical
size necessary for effective R&D activity. Furthiarjts estimation, this competitive situation
shows that patent rights in the reference markétshat create a dominant positiérf This
economically irrational statement impliascontrariothat in a different competitive situation
patent rights (even the same patent rights, whithewpire in a very short time horizon -

242 Compare withd. at points 58-59.
231d. at point 164.

244 Sedd. at points 171-72.
2451d. at point 171.

2481d. at point 172.
247 Id

2484, at point 173. The Commission specifies a potestiairce of synergies : “Knowledge of the fungiciahel
insecticide effects of microorganisms and the gembih trigger such effects, and of the biotechgadal
methods of introducing genes, can be applied to#eeds and to crop protectiond.].

249 |d

20g5edd. at point 174.

21 Novartis will be created as a result of the tratisa concerned ; therefore, the Commission must i this
statement to the notifying parties.

%2 Case Ciba-Geigy/Sandaypranote 200, at point 175.
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after 2000 at the latest) may create a dominaritipo$> Finally, the Decision also refers to
the role of competition from older produttsin the case of potential prices ries.

The Commission concludes that despite the fact th@tparties enjoy very high
market shares and leadership in some markets (whitkely to remain so owing to their
strong R&D position), the dynamic character of tharkets>® a large number of competitors
in all the markets concerned and their signifidd&D capacities, the price-disciplining effect
of generic products, as well as buyers’ counteingipower indicate that the operation does
not pose competition problems within the meaninthefMerger Regulatiofr”

B. Animal Health Product2®: Markets for Stable-fly Control

As regards the nature of innovative activities, @@mmission only points to a critical
mass required for successful R&D activities in théxtor, and to the fact that all the major
competitors have developed new active substanaesémt years>®

According to the Commission, the assessment ofeffects of the parties' R&D
potential on future competitive relationships mostplaced in a broader framework than the
relevant markets considered due to overlaps witleroteference market® This estimation
reflects the fact that synergies may arise fromaittevities in health care and plant protection
on the one hand and the activities in animal heaittthe other hantf* The Commission
observes in this respect that “such substancesoaselarge extent obtained from external
sources (universities or other companies). In auditsuch synergies are in most cases also
achieved by the abovementioned competit6isits appraisal of these efficiencies is only
restrained to this statement, whose impact onvigsadl competitive evaluation is unclear.

Moreover, the Commission observes that the pad#ive advantages from the size
of their R&D divisions [note that they make, noreddss, R&D investments corresponding to
the sector averagé}® However, it does not draw any conclusion therefrom

As regards specifically the markets for stabledbntrol, the Commission concludes
that despite the parties’ market shares of oveb@@ and market leadership, other factors

%3 The Commission understands that as a dominantigosif a kind that is prohibited by the Merger
Regulation.

%4 More precisely, competitive pressure exerciselbgr products whose patents have expired on naner
patented products.

%% Case Ciba-Geigy/Sandaypranote 200, at point 175.

2% \We qualify as such the following elements of ifpeisal : the significant market share fluctuasi@ver
time, the large number of product launches comglated expected in the future, the entries to aiitd &om all
the markets concernettl( at point 176).
257

Id.

%8 The analysis pertains to part C. “Animal HealtlodRrets, 1. Animal health products except small ahim
ectoparasiticides, (c) Competitive assessmenRédparch and development”.

291d. at point 220 in conjunction with point 222.
2014, at point 219.

%11d. at point 221. The Commission specifies a poteistiairce of synergies : “Research in the animaltheal
sector uses substances from plant protection r&dseand, to a lesser extent, from research intotihealre in
order to test their suitability for combating anird&seases or insects.ft().
262

Id.

231d. at point 220 in conjunction with point 222.
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such as the dynamic character of these mafRetise relatively small market share additions,
actual competition (the presence of at least or@ngtcompetitor in all instances, a large
number of smaller competitors, and the presenc®mipetitors that are strong in R&E?}, as
well as buyers’ countervailing power show that thmeration does not pose competition
problems within the meaning of the Merger Regufatf

C. Seed?®’

In the case of the markets for seeds, the Commidseguently refers to the nature of
innovative activities and other innovation-relatmhcerns and effects, such as the necessity
to attain a critical size for R&D, notably in viest the emergence of a new sector - molecular
biotechnology ¢omplementaryto the “old sector” - traditional biotechnologié& In
particular, it notes that the parties devote ashmag10% of their turnover to R&° which
is characteristic of highly dynamic markets. Acdéogdto competitors, additional R&D
investments must be made in the new sector, andcabes are easier to bear for large
structures’® The Commission also observes that the introductibmew seeds leads to
average return increases by about 1% per gearthat new techniques will probably enable
new firms to enter the mark&t Interestingly, despite high investments and R&D
cooperation between seed suppliers, the Commisslaims that the most important
innovation was introduced in the twentfés.

As above-mentioned, the Commission estimates #wad&’ generally strong position
in the field of seed treatment and Ciba’s in tleddfiof plant protection will probably engender
R&D synergies’® However, according to competitors, no competiideantages have so far
resulted from simultaneous activity in seeds amg @rotectiorf.”* The Commission does not
reach any conclusions in this respect.

Furthermore, the Commission indicates that the R@dential of competitors is
essential to evaluate their market posifithWhat is less evident is the Commission’s
conclusion that the necessity to consider R&D pmdemesults from the fact that enhanced
products succeed fast on the mafk&tThe Commission should have elaborated on this
conclusion in order to clearly determine its impaictthe global evaluation of the competitive
situation in the reference markets considereds, Inevertheless, safe to conclude that rapid

%4 \We qualify as such the following elements of ifpeaisal : the market share fluctuations over tithe,
further expected product launches, the possititigt strong competitors may enter national marketsvhich
they have not hitherto operatdd.(at point 223).

2% |n particular, the competitors enjoy the critiozss (d. at point 222).
%0 |d. at point 223.

%7 The analysis pertains to part D. “Seeds, 3. Coitipetassessment, b) Seeds markets, 3) Research and
development”.

2814, at point 302.

291d. at point 299.

270 Id.

2711d. at point 299 in conjunction with point 301.

272|d. at point 299.

273|d. at point 300Seethe analysis of synergies within the part of capgr on plant protection.
27%d. at point 302.

273|d. at point 299.
276 Id
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commercial success of innovations leading to higirket part fluctuations constitutes a
countervailing factor in this Case. This interptieta is based on the Commission’s global
conclusion, in which it states that in view of tinarket share fluctuations over time (the only
dynamic element considered), the small market slaaditions, actual competition (the
presence of a few competitors, including competithiat are strong in R&DY,” as well as
the fact that Ciba is not a potential competitortbe markets where Sandoz is strongly
present, the operation does not pose competitioblggms within the meaning of the Merger
Regulatior?’®

C. Manufacture of Rubber and Plastics Products, and Other Non-metallic Mineral
Products

In the industry concerned, the only decision in clkhinnovation concerns are
relatively crucial in the Commission’s assessmetdtes to the acquisition of Phoenix AG
(hereinafter “Phoenix”), a German undertaking actin the production of technical rubber
products, by Continental AG (hereinafter “Contiradt)t a German producer of tires, brake
systems, and technical rubber products. The operati question poses a number of
competitive concerns in the markets for air sprifagscommercial vehicles (sold to original
equipment manufacturers and suppliers-“OEM/OES™ #or heavy steel cord conveyor
belts.

First, the acquisition combines the leading Europglayers operating in the markets
with significant entry barriers. The combined Caettal/Phoenix would be by far the
strongest supplier, with a market share in bothketarof well above 60%, and would face
only a few smaller competitors. According to then@uission, the concentration concerned
would eliminate the sole actual competitor of Coatital, and would clearly deteriorate the
market structure, as determined by the configunatibthe merging parties’ market position
relative to those of their closest competitors.aA®sult of the transaction in question, clients
will have almost no competitive alternatives.

Second, one of the main competitive concerns in @ase is the loss of competition
between leading innovators. According to customeahnical competence/innovation is the
second most important characteristic of manufacsuf®llowed by prices, and preceded by
quality and reliability)?’® Phoenix is the closest competitor of Continentaltérms of
technical competence/innovation, and its products lass expensive than those of the
latter?® In this respect, the Commission explains thattte area of technical competence,
Continental is regarded as No 1 and Phoenix as @orinental and Phoenix are regarded by
most of the market participants surveyed as thénw@ogically leading, most innovative
manufacturers of air springs in the OEM/OES settrThe Commission also recognizes
that Phoenix, which is ranked as the second-bgxilien after Continental, has thus far been
best placed to exert competitive pressure on Centat, and that this firm is regarded, owing

277|d. at point 306Seeid. at point 299.

278|d. at point 223.

279 Case No COMP/M.3436-Continental/Phoenix of 26 ®et®004, at point 135.
2804, at points 134-135.

#11d. at point 135.
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to its comparable innovative strength and qualigs a low-priced alternative to
Continentaf®?

In light of the Commission’s decisional practicedats logic of economic reasoning,
the foregoing (notably the very serious innovatammcerns) clearly appears to indicate that
this Decision is an ideal candidate for a prohdnitdecision. This is, however, not the case :
the transaction is authorized subject to commitsi&ht

V. TECHNOLOGICAL PROGRESS IN EC MERGER CASES IN THE
MANUFACTURE OF WOOD AND PAPER PRODUCTS, AND PRINTING

This part of our paper examines technological msgin EC phase Il merger cases in
the field of the Manufacture of Wood and Paper Botgl and Printing from the establishment
of merger control at Community level (21 Decemb@89) to 21 September 2008 : Case No
IV/M.430-Procter & Gamble/VP Schickedanz (Il) of dune 1994, Case No IV/M.623-
Kimberly-Clark/Scott of 16 January 1996, Case NoMIOM.4187-Metso/Aker Kvaerner of
12 December 2006.

1. Case No IV/M.430-Procter&Gamble/VP Schickeddizof 21 June 1994

By means of the operation concerned, Procter & GaBmbH (hereinafter “P & G”)
acquires sole control over Vereinigte Papierwerkbickedanz AG (hereinafter “VPS”),
except the baby diaper businé¥sThe Commission’s analysis of innovation-relateslies
concerns in this case the market for sanitary tewalthe Commission’s estimation, the latter
are not commodity products, and benefit from atinedéy high degree of brand loyalty and a
low elasticity-price’®

a. Innovate or not enter

221d. at point 140.

23 The divestures of Phoenix’ 50% co-controlling stak the joint venture Vibracoustic to the only eth
German shareholder, and of Phoenix’ Hungarian pridolu of air springs for commercial vehicles OEM®E
(according to the Commission, these two commitmesnisove entirely the overlap of the parties’ atiéa in
the OEM/OES), as well as the divesture of Contiaésiproduction line for wide steel cord conveyeitb to its
competitor, Sempertrans (this commitment is suppdsesnable the enterprise concerned to competetbge
full range of steel cord conveyor belts with thevrentity).

#4p & G is a wholly-owned subsidiary of the ProcfeGamble Company. It is active in food and bevesage
consumer laundry, cleaning, health and beauty mtsdpaper products, including sanitary protecpiooducts
(except tampons). VPS, a wholly-owned subsidiaryGafrman partnership Gustav und Grete Schickedanz
Holding KG (GGS), produces household paper and tesgniprotection products (Case No [V/M.430-
Procter&Gamble/VP Schickedanz of 21 June 1994oimitp 3-4). As to the transaction itsedgeid. at point 1.

2%|d. at point 180See alsad. at points 97, 132, 156, 179.
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First of all, the Commission explains that giveihigh degree of brand and method
loyalty in the market for sanitary towels, marketrg appears extremely difficult without a
product regarded by the consumer as genuinely atn@vin a number of ways. In particular,
it points out that “The market is already well deped with a number of well-known and
well-established brands and a wide range of prodagants. (...) Only marginal changes or
slight superiority of a new brand may not be sugfit to overcome the attachment consumers
have developed to established brarfd8.”

According to the Commission, in some cases, a markiey requires the development
of a new brand, probably the development of anwatiee product, as well as market tests of
the latter, the distribution of samples, and masgiromotion efforté®’ The establishment of
a new brand demands heavy investments in adveyr@sid promotion (sunk costs) in order to
persuade brand-loyal customers to switch away troeir usual brané®® As an illustration of
the high entry barriers, the Commission referseieesal failed attempts to enter one of the
reference markets in recent years. In its estimatibe costs and risks of such an entry
(especially with P & G as an incumbent) would be ligh, except for the most committed
entrant® Further, the ease of entry may be lower in theembs of activities in other
geographic markefS°® Moreover, in accordance with the Decision, contjmeti in the
branded towel market is based as much on adveytisiron pricé?* however, entry strategy
“through prices”, as opposed to entry through probomal foreclosure, would have little
chance to be successftf.

Nonetheless, the Commission also notes spectasutamess of P & G’s Always,
which owes its success to high innovativeness ana@ thigh level of commitment and
investment$?® The Commission underlines that Always was a sulisify innovative
package of improvements which was able to penettatemarket rapidlg®* On the other
hand, the Commission estimates that Always has imssbvative standards high, and

2014, at point 132.
2871d. at points 95, 179, 18@ompare wittits conclusion id. at point 101.
#8gee, in particularid. at points 97, 99, 147. Note that

“Competitors of P & G have estimated that the mimmviable market share is between 15 and 20 % if a
supplier is to be able to generate the resourcdsni the advertising necessary to obtain adequatghted
retail distribution (estimated by competitors fogr@any to be at about 70 %) and retain market shraze won.

A minimum market share is also necessary to begibet able to reap economies of scale, particularly
advertising.” (d. at point 179).

9 These costs and risks imply that a decision terethie market concerned would be a long-term amdesfic
one, based on the estimation that the market offepsofitable business opportunity despite theibarrand
difficulties, and that attacking P & G's dominguatsition in this market is a corporate priority. light of this
observation, the Commission concludes that entwyldcmot provide an immediate constraint on excessiv
pricing by P & G [d. at point 180).

290 |d

2911d. at point 137.

292 «p low-cost entry strategy based on undercutting existing brands rather than out-promoting thesuld/
be unlikely to succeed, given not only the reldjivew level of price sensitivity among consumers hlso the
need to fund the advertising necessary to persoigd®l loyal consumers to switch brands and thusimipétail
distribution and any sales at allld(at point 179)See alsad. at point 147.

2931d. at point 100.
2941d. at point 132.
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comparable innovations are difficult to predicte(f@ommission refers to “near future” in this
context).

b. Move first or lose

The Commission invokes a considerable “first moadvantage”, in the sense that
“the first company to launch a new generation ajdpicts can establish a market position
which is extremely difficult to attack, even with @nproved product®® Assuming that the
Commission’s reasoning is coherent, a product imgmreent within this definition of “first
mover advantage” does not, nonetheless, encomphssastial innovations, such as those
embodied in Always, but rather refers to incremertanges or slight superiority, since
otherwise the replication of success analogousiays’ would be possibfé®. It is thus clear
that the Commission perceives a significant “firgiver advantage” in a negative light, as its
reasoning is based on the association of this adgarwith anticompetitive effects related to
brand loyalty or non-responsiveness of clients noovative offers (“improved products”
invoked in the quoted definition). It ignores theyats own observation that the “challenge
Always” has sparked a spiral of competition in imaton and promotion, rather than
“intimidating” P & G’s competitor$?’ Besides, the Commission admits that a company's
strength in a growth sectd? as reflected by its value market share, is an itapoindication
of its competitive positioning, which further indatly undermines some of its conclusions.

c. Elimination of innovation competition

The Commission concludes that in the absence atdhemitment undertaken by P &
G not to acquire control of the nappy businessofieration would create P & G’s dominant
position. It reaches this conclusion on the baktb®following elements : the market shares,
financial resources, advanced technologies, amtgtposition of P & G in relation to those
of retailers?®® In its estimation, such dominance would be likély cause harm to the

2%|d. at point 133.

29 The Commission explicitly refers ®milar innovative products, and not to challenging thisténg products
by introducing major innovations :

“The first company with something new to offer nitag able to persuade women to switch to its newymiod
because it offers improved performance, but it néimore difficult for companies introducing a damiproduct
subsequently to gain custom. Those women who wegéeally attracted to the new product will alreadsve
switched to the first company's product, while thego have not switched are perhaps less likeinincase to
do so. In Denmark, the Netherlands and Sweden, eviwlrelnlycke was the first to launch an ultra pratdu
Procter & Gamble, even with a superior product, foasd it difficult to repeat the gains in markéase it has
made elsewhere’ld. at point 133).

297 According to the Commission,

“The speed and success of Procter & Gamble's @émiwyEurope has been remarkable. It has wreste#enar
share not only from traditional national brandstsas Camelia, but also from its global competitdainson &
Johnson, Kimberly-Clark and Moelnlycke. P& G's catijprs have developed their own innovative prosluct
and, in response to Always' challenge, have draaibtiincreased their promotional expenditure ifiedee of
their market shares. However, the combination efAlways product and Procter & Gamble's other cditipe
advantages has resulted in extremely fast organiety.” (Id. at point 155).

29| casy the technically sophisticated ultra type towéds &t point 114).
29|d. at point 26.
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consumer as regards prices, choice, innovationgaatity >°® With respect to innovation, the
Commission also observes that “the acquisition wiliminate competition on innovation
between VPS and P & G. Both Camelia and Always wéé globally developed P & G
technology and any innovations which might havenbgeveloped by VPS, or by VPS under
different ownership, will be lost to the consum@nce again the only serious competitor on
innovation will be Johnson & Johnsot?” Besides, the Commission points out what appears
to reflect, in light of its innovation analysis,askic tension between static and dynamic
objectives of merger policy : “While there are tlagveral conceivable potential entrants, the
guestion is whether any of them would be likelyetater the German or Spanish market
within the next two to three years or as a timedgponse to excessive pricing in the
market.%?

2. Case No IV/M.623-Kimberly-Clark/Scott of 16 Jamy 1996

The merging parties are important American papeugs with substantial operations
on a global basis. The Kimberly-Clark Corporatiberginafter “KC”), a leading supplier of a
variety of consumer products, is mainly active he paper business. Scott Paper Company
(hereinafter “Scott”) is also a leading manufaatuoé tissue products worldwide. In the
Decision in question, the Commission is particylazbncerned with a loss of innovation
competition between leading brands (Scott's Andend KC’s Kleenex), advertising
expenditures, and brand strength.

First of all, the Commission notes that the mergoagties will be present in all the
Member States (eventually with the exception ofldfid) and in Norway, and are the only
producers that enjoy fully pan-European bratfdg.he importance of brand power must be
interpreted in light of the Commission’s observattbat advertising expenditures on branded
products’® brand loyalty, and market pafts are self-reinforcing, and that entry barriers
ensue’® It must be highlighted that these elements cartstithe key determinants of the
Commission’s analysis in this case.

According to the Commission, innovation is a keynpetitive instrument on the
markets for consumption goods, and market leadengsh promote innovation, are almost
always branded producers whereas private-labelustedare followeré®’ The Commission
estimates that “There can be little doubt that rtterger will suppress this important inter-
brand competition as after the merger both Andrek@ouble Velvet will belong to the same

3004, at point 182.

3911d. at point 26.

3921d. at point 178.

303 Case No IV/M.623-Kimberly-Clark/Scott of 16 Jaryia©96, at point 105.

3041d. at point 139.

395 The Commission notes virtuous and vicious circidated to market sharelsl(at point 145). For the amount
of advertising expenseseeid. at point 141. As regards the analysis of advedisexpenditure by the
Commissionsee most notabig. at points 144-154.

3% g5ee idat point 211.

3071d. at points 161-162. The Commission states thatd@ebinnovation is a key competitive tool in congum
product markets. It is well established in almoktcansumer product markets that product innovatisn
pioneered by branded producers and that privat-faoducts follow.” [d.).
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owner” while “The prime motor for product innovatithas been the inter-brand competition
between Andrex and KleeneX® The observation that competition between the ntarke
leaders is the driving force behind innovationpisma facie barely consistent with the
Commission’s conclusion that (1) Kleenex is theagipal source of innovation while Andrex
excels at advertising, and that (2) Kleenex istindty weak at advertising whereas Andrex
suffers from qualitative imperfections. The Comnuasstates explicitly that "given Andrex’
leading position in the toilet tissue market, ih surprising to find that the main proponent
of innovation has been Kleenex and not Andrex. amtipular the importance of product
quality to the growth of the Kleenex Double Velteilet tissue has been described abod.”
Nevertheless, the Commission concludes that efiectiompetition between the market
leaders (the merging parties) is a source of inmvaand of quality enhancements in the
reference market, and that the concentration coedewould eliminate this sourd¥. The
reference by the Commission to a loss of innovatiompetition between the market leaders
is rather misleading, since it suggests that be#tudrs are vigorous innovators while it is
manifestly not the case : innovative changes fureddally result from KC’s R&D activities
whereas Scott exercises only indirect pressure ©n s it operates in a different mode of
competition (that is, competition in advertisind).is thus the competition exercised at
different levels (corresponding to Scott’'s competit strength in advertising and KC’s
competitive strength in innovation), and not contjet in innovation, that is the driving
force behind innovations. Throughout its analy#di® Commission strongly underlines that
one observes an asymmetry between the merginggarbmpetitive strengths, and that the
parties’ comparative advantages are the markeg¢div

Moreover, interestingly, the Commission is concdriéth the post-concentration
combination of Andrex’ advertising success with Dleu Velvet's performance to the
detriment offuture competitorsn the branded segmefit Although the Commission does not
refer to synergies in the Decision concerned, titergial deployment of Andrex’ advertising
strength to KC’s assets, and/or Scott’'s possibitity benefit from KC’s know-how to
eliminate the imperfections of Andrex may potemyiglive rise to such efficiency gains. The
merging parties’ major strengths seem rather com@igary than substitute, and in
accordance with the classic trade-off between ieficy gains and market power, these
potential positive effects would have to be confiednwith the effects resulting from the loss
of effective competition between the market leadéns particular, the concentration in
guestion would not combine the advertising fordethe two companies, thereby conferring a
significant advertising advantage on the new ensilyce Kleenex is relatively much weaker
than Andrex in this area. Admittedly, it is, nora#ss, highly debatable whether the
deployment of advertising strength to another femssets may be considered as efficiencies,
notably given that advertising activities are shgianproductive. On the face of it, the

3%81d. at point 165.

30914, at point 163. Refer also to the Decision conceffoednultiple indications supporting this statemeFhe
Commission estimates that product quality was tinendy force behind the market success of Kleergatble
Velvet and Quilted, as was advertising in the ads&ndrex (d. at point 156).

31914, at point 161. “Effective competition in the braddgegment is important because branded, and nettri
label, products promote innovation and product itpu@inprovement. Consequently, one effect of thergae
would be to eliminate this source of innovation guodlity improvement. "1¢l.).

311d. at point 157.
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beneficiary may dedicate the cost savings theredipeg to socially useful investments,

however, this source of efficiencies is highly agative

Instead, a more troubling question arising in tlem@ission’s assessment is that it
points to competitive harm of future competitorstie branded segment solely due to the
combination of Andrex’ advertising success and Dewelvet's performance. Indeed, the
Commission does not present any valid reason stipgathe hypothesis that the market
success of the new entity would be incontestabbel @oes not demonstrate that future
competitors will not be able to make inroads irfte hew entity’s market parts either by
innovating (products of higher quality could outédeenex) or by investing heavily in
advertising. Neither of these business opportusiieems to constitute an insurmountable
barrierin casu,nor does the combination of the two complementampetitive strengths
indicate in itself any potential competitive hadtndoes not mean that any harm of this kind is
unlikely as a consequence of the notified operatfanit means that competitive harm must
be sufficiently demonstrated. On the other hanhsic question that arises is the following :
what will the consumer gain as a result of thedsation?

3. Case No COMP/M. 4187-Metso/Aker Kvaerner of Bz&mber 2006

The concentration concerned consists in the adguisiby the Finnish company
Metso Corporation Oy (hereinafter “Metso”), of satentrol of parts of the Norwegian
undertaking Aker Kvaerner ASA (hereinafter “Aker &rner”), namely Aker Kvaerner’s
pulping and power business (hereinafter “Kvaerne’ccording to the parties, the
concentration in question would allow the mergeditgnto develop better and more
environmentally friendly products, to the benefitiee consumet*

As regards R&D efficiency gains, in addition to béts in terms of enhanced product
guality, the merging parties claim that the conidn concerned would create a producer
entirely committed to the pulp and paper industrg with the critical mass required to pursue
complementary R&D activities. Customers confirmttK&aerner, part of a larger group of
companies focused outside the pulp and paper industless committed to the business,
including in terms of R&D, than its main competgpMetso or Andritz. The Commission
also adds that “Indeed, Kvaerner’s activities ie gulp mill equipment business today are
more limited in scope than Metso’s and AndritZ*>Moreover, the majority of customers
confirms that the transaction in question will emtethe quality of the products supplied by
the merging partie$® The Commission concludes that apart from creatisgcond full-line

%12 Note in this context the Commission’s estimationhie Case No COMP/M.3687-Johnson & Johnson/Guidant
of 25 August 2005, at point 314 : “The market ingundicated that this good reputation will be gpmntant
asset post-merger to entrench customer loyalty ridsvine merged entity’s combined products and itiqudar

to expand their sales to less successful produttteo€ombined entity (Guidant name will remain be market
and thus substitute J&J (Cordis) brand name).”

313 The Commission is heavily concerned with the lofssompetition between the market leaders as insi¢tae
elimination of the driving force behind innovation.

314 Case No COMP/M.4187-Metso/Aker Kvaerner of 12 Delser 2006, at point 103.

31%1d. at point 107.

%1% More precisely, the Commission states that

“customers have explained to the Commission thais iincreasingly important that their suppliers &av

knowledge not only of some parts of the mill, bfiae many process stages as possible. This is yriaéclhuse
changes in any part of a mill may have an impadhenother mill parts (e.g. changes to the chengicatesses,
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supplier of pulping equipment that would be ablectompete on an equal footing with
Andritz, the concentration concerned will lead twe temergence of a producer fully
committed to the pulp and paper industry and with hecessary critical mass for R&D
activities in the market considered.

Interestingly, the Commission’s positive evaluatisnin stark contrast with that of
customers, the majority of whom are concerned tti@tconcentration will increase prices, as
they estimate that the consumer-welfare lossed fwil be outweighed by potential benefits
of the merger (e.g., in terms of increased R&Dwatndis, resulting in better products), not the
least because it will reduce the number of supple@mpeting for innovating solutions in the
pulp equipment market$’ Having compared positive and negative effectslyike arise
from the concentration concerned, customers argletivas to the evaluation of its effects,
however, many of them expect some negative effegtvost half of the interviewees stated
that the concentration would rather have negatffects, and almost half estimated that it
would be neutral, or that it would entail posit&ed negative effectse(g.,a price increase, a
reduction in choice}*® Concluding, customers’ concern with negative effeesulting from
the concentration is manifest, and even many addhmstomers who recognize the benefits
relating to the operation fear some negative effd8y contrast, the Commission’s evaluation
is much more optimistic and stresses efficiencygal

V. TECHNOLOGICAL PROGRESS IN EC MERGER CASES IN THE
MANUFACTURE OF TRANSPORT EQUIPMENT

This part of our paper deals with technologicalgoess in EC phase Il merger
Decisions that have been taken by the European Gssian in the field of the Manufacture
of Transport Equipment from the establishment ofgee control at Community level (21
December 1989) to 21 September 2008 : Case No.BZKiBoeing/McDonnell Douglas of
30 July 1997, Case No COMP/M.2220-General Elet¢tooeywell of 3 July 2001, and Case
No COMP/M.4956-STX/Aker Yards of 5 May 2008.

1. Case No IV/M.877-Boeing/McDonnell Douglas of Bily 1997

The concentration concerned consists in the admuisof control of the whole U.S.
undertaking McDonnell Douglas Corporation (herdieaf‘MDC”) by the U.S. Boeing
Company (hereinafter “Boeing”). It combines the ld& leading company in large
commercial jet aircraft, Boeing, with the world’§ird largest manufacturer of large
commercial jet aircraft, MDC. The latter is alsce ttvorld’s leading producer of military
aircraft and the second leading defense firm inntbdd.

to capacity, to water and energy consumption, ttufion etc.). An understanding of all the main rauical
and chemical processes in the respective pulpcauilresult in the design better and more reliable products

(1d.).

3171d. at point 108.

318 Second questionnaire to customers, replies totigne34 (d. at note 77).

319 However, the analysis of anticompetitive effeatsl @ommitments is indispensable to have a fullupecof
the Commission’s assessment.
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a. Nature of innovative activities in the aerospackistry

The Commission points to high R&D investments ie terospace industf, and
some innovation benefits in aircraft structuresmposites, aerodynamics, flight controls,
aerospace electricity, and electronitslt also underlines some advantages resulting from
R&D in the military segment : a potential transtdrtechnology to the commercial sector,
training of technical personnel of private companjgarticipating in R&D projects, an
increase in general know-how, financing basic emeipt>?? In particular, the Commission
strongly underscores the transferability of resbéveen military and civil applications. This
transferability results form the underlying tectomy} and is fostered by public polids® The
Commission also points to a general increase irwkinaw even in the case of innovation
failures : “And even if a military R&D project doa®ot lead to a specific technological
advance (failed programs), it may have commerdiétyuto the company that carried it out
by informing the company of research dead-endssthaald be avoided®?*

Last but not least, the Commission presents a gewescription of R&D in U.S.
aerospace industiy®> as well as refers to significant learning curvéees, economies of
scale, and economies of scope in this indufrifhe Commission also underlines, in general
terms, a relationship between intellectual propartgl the competitiveness of high-tech firms
: “In a high-technology industry such as commera@aktraft manufacturing, intellectual
property, whether patented or in the form of unptee know-how, is extremely important for
the competitive potential of the players in the kea3?’

b. Effects of the concentration in terms of R&Dplkrhow, and financial resources

First of all, the Commission claims that “it hamiied the scope of its action to the
civil side of the operation as it has not estaleidsithat a dominant position has been
strengthened or created in the defense setdAs regards the civil aspects of the operation
concerned, the Commission points out four categafammediate effects resulting from the
concentration in question : -one competitor wowddhain after the transaction, -the global
market share of Boeing in large jet aircraft woakdnge from 64% to 70%, and its customer
base would increase from 60% to 84% of the curitert in service, -Boeing would increase
its capacity in commercial aircraft, particularly ferms of skilled workforce, and -Boeing

320 According to the Commissiofin the US total R&D (federal and company fundinghich is performed by
industry amounts on average to 3-4% of net salemariufacturing companies. By contrast, in the ggsacs
sector, total US industrial R&D amounts to 12-14% net sales”(Case No IV/M.877-Boeing/McDonnell
Douglas of 30 July 1997, at point 84).

3211d. at point 102.

3221d. at point 92.

33 The Commission quotes the National Space and Bémim Council (1995) and Congressional Research
Service Report (1995). “The most important impatttransfer from military to civil applications ress;
however, from effects at the level of underlyingheology, which leads to significant increasesriodpictivity
and cost savings.'ld. at point 99)For more details, see id.

3241d. at point 92.

32> See most notably iet points 83-88.

320|d. at point 49.

327\d. at point 102.

328|d. at point 12.
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would increase its ability to induce airlines totexninto exclusivity deals, thereby further
foreclosing the market?

However, MDC’s military activities do have a cleanpact on the Commission’s
evaluation, since it examines how these activitieange Boeing’s competitive position in
commercial jet aircraft. Moreover, the Commissiaimés explicitly that “MDC is no longer
a real force in the market for commercial aircraftd in the absence of another potential
buyer of its commercial aircraft business, it lly that Boeing would have obtained, over
time, a monopoly in the 100-120 seats segment armhamonopoly in the freighter segment
even without the present concentratidif.Consequently, MDC’s commercial activities could
not put much weight on the Commission’s mergerssaent, and what really matters in this
case is the addition of MDC'’s military activities the arsenal of Boeing’s strengths.

The Commission concludes that the effects resuliogn “the take-over of MDC'’s
defense and space business would lead to a stesmgghof Boeing’'s dominant position
through : (a) an increase in Boeing’s overall ficiahresources; (b) an increase in Boeing’'s
access to publicly funded R&D and intellectual gy portfolio; (c) an increase in Boeing’s
bargaining power vis-a-vis suppliers; (d) opportiesifor offset and bundling deal®**

Indeed, the complementary character of the mergares is strongly highlighted in
the Decision concerned. Sales of large commereiahircraft represent 70% of Boeing’s
revenues while sales of military and space busésessnstitute 70% of MDC'’s turnovér:

As a consequence of the integration of MDC, Bo&wlbapproximately triple its defense and
space activities and double its revenues in myligarcraft>>* The Commission observes that,
consequently, Boeing will become the largest irdtgt aerospace company in the world and
will be significantly more capable of coping wittieteconomic cycles in commercial aircraft
due to a much higher stability of revenues in théedse and space sector compared to the
commercial sectot* Moreover, despite the fact that Boeing does nainclit, which is not
surprising in view of the Commission’s approachnterger-related competitive advantages,
the simultaneous exercise of activities in thel@wad military sector in the aerospace industry
tends to generate synergies and economies of ¢ope.

More specifically, the Commission strongly focus®s the importance of military
activities of the merging parties : military airftres the second largest segment of Boeing’s
R&D revenues, and Boeing is involved in the majoygoams for the development of such
aircraft 3® MDC is leader in fighter aircraft and one of teading manufacturers of military
transport aircraft>’ Particularly, the Commission examines in deta# #enerous R&D
funding of military activities by the U.S. publiostitutions, and draws attention to a high
discrepancy in the levels of public aids on bottesiof the Atlantic. The Commission’s focus
on a rise in military R&D funding as a result oéttransaction concerned does not conceal its

3291d. at point 54 See alsad. at points 43-46, 52, 68-71.

3301d. at point 57.

311d. at point 72.

3321d. at points 22-23, 73.

333|d. at point 73 in conjunction with point 89 [confidi data] ; this conclusion does not take accafrthe
recent acquisition of Rockwell Defence and Aerospaowever.

3341d. at point 73.

335 5eeCommission’s Decision No 1V/M.1636-MMS/DASA/Astriuof 21 March 2000.

3¢ Case Boeing/McDonnell Douglasupra note 319, at point 89. The Commission adopts a-fear
framework.

37 1d. at point 96.
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search for potential synergies, though. Ratherestlts from the fact that it estimates that
Boeing’s more extensive financial resources posteantration will translate into its
significant competitive advantages ; these advastagill further increase the gap with
Airbus (thus reinforcing the “competitive disadvage” of the latter), which benefits from
much more modest public aids. It seems thus faassert that the Commission relies, in its
conclusions, on the estimation that the exacerbaifoAirbus’ relative disadvantages is not
compatible with the protection of effective competi in the common market. In contrast,
the analysis of the concentration concerned byFRéderal Trade Commission underscores
technological synergies resulting from the combaraof Boeing and MDG>®

Finally, the concentration in question will alsadeto the combination of the two large
portfolios of intellectual property. In view of thestimation that intellectual property is
“extremely important for the competitive potentiaf the players in the market®? it is
legitimate to conclude that the Commission argugdicitly that the merger will enhance the
competitiveness of the new entity in this resp&bis increased competitiveness is qualified,
by the Commission, as one of the elements thatdvstiengthen the new entity’s dominant
position of a kind that is prohibited within the améng of the Merger Regulation.

2. Case No COMP/M.2220-General Electric/Honeywe8 duly 2001

The Commission prohibited the famous concentratitrereby the U.S. diversified
corporation General Electric Company (hereinafteBE*) would have acquired another U.S.
company, Honeywell International Inc. (hereinaftétoneywell”). The latter is active
worldwide mainly in aerospace and automotive presl@nd services, electronic materials,
specialty chemicals, transportation, and poweresyst Due to the highly dubious legal and
economic quality of the Decision concerned, whémedugh analysis and critique definitely
exceeds the scope of this paper, our presentatittisaCase is, essentially, only limited to an
overview of the Commission’s argumentation pertajrio the relevant dynamic concerns.

a. Nature of innovative activities

In the Decision concerned, the Commission evaluate®vation competition
(competition for future products, “competition fdhe market”) between engine and

338 According to Katz & Shelansky,

“In 1997, the FTC approved the merger of Boeing EeiDonnell Douglas, the two largest commercial raiftc
manufacturers in the United States. In that casalyais of innovation in the aerospace industrypsuied the
merger, not because the transaction was expectédctease R&D but because the analysis showed that
McDonnell Douglas had fallen behind technologicallyd no longer could exert competitive pressurdt®n
rivals. Acquisition by Boeing would therefore natduce future competition and would allow McDonnell
Douglas's assets to be put to better use by a t@cheologically advanced enterprige. 37).

Source : Michael L. Katz, Howard A. ShelansiMgrger Policy and Innovation : Must Enforcement e to

Account for Technological ChangeRBER working paper 10710, 58 pp. (2004).
339 Case Boeing/McDonnell Douglasypranote 319, at point 102.
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component suppliers through the prism of what ialdies as its characteristics : 1) this
competition is exercised on the basis of R&D exjiteine, which is financed by current and
expected cash flows, 2) it is characterized bydaR&D sunk costs (as a consequence of
which companies' incentives to engage in R&D aiéigsi depend on the volume of their
output), long lead times before investment retumaserialize (as a result of which firms rely
heavily on their own internal cash flow generatimnfund R&D rather than raising or
borrowing capital), high risk, as well as asymneetimformation®*® On this basis, the
Commission estimates that any significant reduciiothe current profits means lower than
expected future profits and would seriously hantperability to invest in the future, thereby
reducing investment incentivé®. In addition, those effects could be exacerbatechime
(technical) bundling, which would reduce the futunarket available to competitors (thus
their output) and consequently lower their expectature profits and incentives to
strategically invest in this mark&¥ Also, substantial entry barriers emerge, amongroth
things, due to the sophistication of engine startbigh R&D requirements, and the need to
have a strong technology capabifify.

More specifically, as regards the revenues of engirppliers, the Commission notes
that the profitability of their business stems rhostrom earnings achieved in the
aftermarkets, and that engines placed on aircraftonger in production constitute a less
significant source of aftermarket revenue than ehiosaircraft still in production and stop
generating such revenue when the aircraft areetefiom airline fleet§** The Commission
underscores, nevertheless, the necessity to metimugggnificance (“the intrinsic value”) of
the overall installed base of engines on aircrathbin production and out of productin
since this basis determines the ability to fund R&divities. According to the Commission,
aftermarket revenues finance R&D expenses, theogloyglitioning the competitiveness of
producers*®® The Commission also indicates that “Future revenaee needed to fund

340 case No COMP/M.2220-General Electric/HoneywelBafuly 2001, at point 403 in conjunction with point
110.
3411d. at point 403. The Commission observes that

“whether a manufacturer can afford to invest in newgine programmes today is heavily influenced hey t
ongoing success of mature engine programmes andotfiteibution of the revenue stream they generaty y
after year. A manufacturer can indeed invest in peegrammes only if it has mature programmes tbpply
sustaining funds for the development phase to thakseven point of the new programmes (which cawélé
over 20 years)”Ifl. at point 182).

342 Id
343|d. at point 423.

344 1d. at point 42. According to the Commission, when aircraft pader in production remain in service,
aftermarket revenues steadily decrease. First,hastéchnology of an engine becomes older, it isemor
accessible, and maintenance and spare parts tedsettane cheaper (the older the engine, the loveepétent
protection on spare parts and maintenance procg&dBecond, the technology of older engines is mmote
simple than that of the current generation of esglirwhich results in less servicing and spare pHnis less
aftermarket revenuesd().

3%j.e., thepreseninetvalue of the income expected from its installedebis).

34® More precisely, “Aftermarket revenue streams aeduo finance future engine developments and iatmv
expenditure that will in turn determine the futw@mpetitive position of the respective engine maotufrers.”
(Id. at point 42). The Commission somewhat bizarrektiguishes between the financing of future engine
developments and innovation expenditure, as wellrasigly uses a defining relative clause, which liegpthat
aftermarket revenues finance (only) future engieeetbpments and innovation expenditure that witedwmine
the future competitive position of the respectivegise manufacturers, and do not finance future rengi
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development expenditure for future products, fosterovation and allow for a potential
leapfrogging effect®’ In summa the profitability of engines (mostly coming from
aftermarket revenue) determines R&D expenditurd, the latter conditions the competitive
position of manufacturers. Firm size apparentlyteratas welf*®

In light of the foregoing, it is not surprising ththe Commission underlines the role of
GE's financial strength, which “clearly represeatsignificant competitive advantage over
RR and P & W. In particular this financial strengthows GE to absorb potential product
failure and strategic mistakes. The importanceimdrfcial strength in this industry can be
illustrated by RR's exit from the market in the @9%vhen it could not survive the failure of
one of its leading R & D project3* The example of RR suggests rather potential R&D
financial synergies that might result from the dgptent of GE’s financial strength to
Honeywell's R&D projects. Nevertheless, neither sueh claims raised by GE, nor are they
examined by the Commission on its own initiative.

b. Effects of the concentration

Many an economist pointed out that the transaatmmcerned was likely to generate
substantial efficiency gains, such as : (a) arcieffit allocation of capital, and (b) dynamic
synergies resulting from the deployment of GE’'samgible assets to Honeywell. Some
economists even argued tliitsuch an approach had been undertaken in GE yoelg the
investigation of these aspects would have likelygived in GE’s favot3*° However, it must
be underlined that the merging parties did not meake claims about potential efficiencies,
and that reproaching the Commission that it did teke them into account means
disregarding its constant decisional practice. éadevhile it was correct to argue that serious
enforcement errors had been made in this Casedinbt been legitimate to expect that the
Commission would have considered any efficiencyigiais a countervailing factor on its own

developments and innovation expenditure, which détermine the future competitive positions of poets.
Evidently, this error is &apsus calamiSee alsad. at point 79.

3471d. at point 347.
348 GE itself underscores the importance of sizestaliility to innovate.

“GE explains that size allows it to invest hundreéisillions of dollars in extremely ambitious pragnmes like
the GE90, the world's highest-thrust jet aircrafgiae, and the "H" turbine, the world's highesteiéhcy
turbine generator. Size also allows GE to introdaickeast one new product in every segment eveay geto
continue to invest in a business during a downegyst to make over 100 acquisitions a year, year gkar.
Finally, GE claims that, far from inhibiting innav@an, its size actually allows it to ‘take more abdjger
swings'’. Although GE rightly recognises that it nahsucceed in every project, GE makes the poatt ‘Hize
allows GE to miss a few without missing a beat’heTCommission recognizes that “GE indeed appreciate
competitive advantage size offerdd.(at note 30).

The Commission has not proceeded to the examinefititese statements. However, it must also berlindd
that GE has not made any claims about the impattteofoncentration concerned on its ability to iate.

3491d. at point 110.

30 Jeremy Grant, Damien J. Nevéfhe Attempted Merger Between General Electric andeywell : A Case
Study of Transatlantic Conflict(3) Journal of Competition Law and Economics, B33-(2005)availableat :
http://ec.europa.eu/dgs/competition/economist/haedlypdf (p. 29).
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initiative inasmuch as such an approach would hiagen grossly inconsistent with its
decisional practicé". Even more importantly, as a corollary, it wouldvh disrupted the
decisional continuity in this respect. Therefoteyse legal advisors that expressed concern
over this negligence simply ignored one of the muasic aspects of the Commission’s
constant decisional practice.

Another problem that was raised, notably by Anaricommentators, is related to the
estimation that the Commission sacrificed importafficiencies in order to prevent
speculative future harm to competition. This evatimarequires a few remarks. First of all, as
above-mentioned, such a “sacrifice” should haventseything but surprising in light of the
Commission’s decisional practice. Second, the m=asdy the merging parties chose not to
invoke efficiency gains - perhaps related to théureaof the concentration concerned (a
conglomerate concentration) and the fear of thelicgipn of efficiency offense - are
certainly quite legally disturbing, however, thisngplex subject largely exceeds the scope of
our paper. Third, the Commission referred incidéntéo short-term cost economies,
nevertheless, it estimated that the protectionoafjiterm competition was more important
than the former ; indeed, in general, the analgkisarm to long-term competition is highly
speculative™® Fourth, one can find pronounced elements of efficy offense in the
Commission’s conclusions concerning the extensidn GE’s financial strength to
Honeywell**® irrespective of its speculative leveraging them#té The Commission also
seems to apply efficiency offense in the analysisumdling™° and commonality benefit§®

One of the main lines of the Commission’s reasonmghe Decision concerned is
related to the post-concentration deterioration cofnpetitors’ position and innovation
concerns. The latter are closely linked to GE'sagrinancial strength’ and a financial
weakening of competitors as a result of the comagah concerned. The Commission argues
that GE would strengthen its dominant positionha market for large commercial aircraft
engines due to a weakening of competing engine faenuers>® and the elimination of
Honeywell as a potential innovatigartnerin the development of the More Electrical Engine
Aircraft, which is expected to be determinant fatufe competition in this mark&t® Further,
in the Commission’s estimation, GE would be theyoehgine manufacturer capable of
developing innovation in that project, and wouldaide to be the first, if not the only one, to
obtain the benefits of innovation by depriving @sgine competitors of cooperation with
Honeywell*®® The Commission thus focuses on GE's ability téofelsuch a strategy without
considering whether or not GE would have an intefestably financial incentives) in so

%11t is extremely rare in phase Il merger casestti@Commission invokes efficiency gains as a cenailing
factor (as opposed to the efficiency gains attaimgthe merging parties prior to the notified tractton) when
the parties do not make efficiency claims.

23ee id.at points 410, 448-449.

33 |n particular, see id.at points 108-111 and at note 32.

%4 It cannot be excluded that the conclusions corigrieveraging theories might be valid under certai
circumstances, however, one desperately lacks eddichents of proof in the Decision concerned thatld
sufficiently demonstrate the probable occurrencehef alleged effectin casu, especially that the notified
operation constituted a conglomerate concentration.

35 n particular, see id. at points 290, 292, 351, 376, 378, 398-404, 418, 441, 443Compare withd., at
points 448-449.

¥%|n particular, see id.at points 146-147, 150, 153, 155, 159, 161.

%7 GE is the world’s largest company in terms of nearapitalisation with USD 480 billion as of 1 Ju2@01
(Id. at point 107)See also id.at point 109.

%8|d. at point 418.

¥91d. at point 417.
360 Id
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doing. In sum, the Commission’s argumentation shilasthe questions of the weakening of
competitors’ position, innovation concerns, andribe entity’s dominant position are closely
interwoven in its examination, and they must benmteted in light of the nature of innovative
activities in the relevant markets, as perceivethieyCommissioin casu

The Commission is particularly concerned with tmsuifficiency of competitors’
revenues to fund R&D as a result of the transactioncerned. First, with respect to the
market for small marine gas turbines, the Commissiancludes that the new entity’s rivals
would be deprived of future revenues generatedhbystales of the original equipment and
spare parts. According to the Commission, the djperavould lead to their progressive
marginalization (gradual foreclosure from futurelgations), which would deprive them of
a vital source of revenue and make them unablernd further innovation expenditure and
leapfrog the merged entity by any means. This foseze would make it rational for the
competitors to withdraw from those competitions véhelue to the combination of GE and
Honeywell products, they would not be able to #Win.

The Commission dismisses the merging parties’ asgunthat competitors can
leapfrog the new entity by introducing technologicaprovements to their products and win
the next competition over the incumbent supplier tha platformt®® The Commission
considers that the concentration-related markeecfosure would make it increasingly
difficult, if not impossible, for them to win newatforms®®® Lack of platforms wins would
prevent them in turn from generating sufficient eewes to engage in leapfrogging by
investing heavily in R&D***

Further, as to R&D investments and leapfroggingifryovation, the Commission
estimates that (1) contrary to the merged entitg, financial ability of GE's competitors to
absorb major platform losses (which lead to a tdssignificant future cash flows necessary
to invest in technological R&D as time lags betwessmpetitions are substantial) is
significantly more limited, (2) leapfrogging is hwai to fail if the leapfrogging company is
unable to match the conditions and range of pradoffered by the merged entily?

What is more, the Commission also rejects the gsriclaim that all potential
suppliers, no matter what their current market gmsiis, have an incentive to innovate and
thereby exert competitive pressure upon Honeyvaillavionics competitors (except the big
three) are niche players with strong innovatioiskiut limited access to customers, and face
increasing pressure from Honeywell's enhanced nmdhpacity*®®

Another line of the Commission’s argumentation, athalso shows the underlying
logic of the protection of weaker competitors, eévealed in its analysis of the extension of
GE’s financial and commercial strength to Honeyvadiér the completion of the merger. The
Commission points out that pre-merger GE'’s finanst@ength enhances its capacity to
innovate. Despite the nature of innovative actgtin the reference markets, the Commission
is clearly concerned with the fact that “unlike aother company, and in particular other

%11d. at point 481. Compare with the effectstisé concentration concerned rival avionics and non-avionics
manufacturersl@. at point 347).

3%21d. at point 384.
363 Id

364 Id

3°1d. at point 385.
3% 1d. at point 329.
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engine manufacturers, as acknowledged in its ovenirdents, GE is able to take more risk in
product development programmes than any of its edimgps. This ability to absorb product
failures without jeopardising its future ability tompete and develop new products in an
industry characterised by long term investmentsitical.”*®” As a result of the concentration
concerned, Honeywell would benefit from GE’s finehsolidity, and this should not hper
senegatively evaluated.

Even more importantly, the Commission construdiseary of anticompetitive effects
that is largely based on GE’s financial strengtld éme complementarity of the merging
parties. In particular, the Commission observes tBk's position on the MRO market,
coupled with Honeywell's product rantf,is likely to give the merged entity a significant
financial and commercial advantajeé Also, in the Commission’s estimation, GE's finahci
strength could be used to (1) boost the mergedsfiR&D efforts in the areas of intense
competition, as a result of which rivals would becduraged to compete and innovilfeand
(2) favor Honeywell's products, which would, amasther things, contribute to positioning
the merged entity as a dominant supplier on the&ketsufor small marine gas turbine, where
Honeywell already enjoys a leading positih.

According to the Commission, Honeywell would imrnegdly benefit from both (1)
GE’s leverage power and GE Capital's willingnesd ability to secure exclusive supply
positions for its products, and (2) GE's ability ¢ooss-subsidize its different business
segments owing to its strong cash-flow generatidiWe briefly elaborate on these points
below.

First, Honeywell would immediately benefit from GEapital's ability to secure the
exclusive selection of its SFE products on newfptats>"® and the merged entity would be
able to promote the selection of Honeywell's SFadpcts by leveraging its financial power
and vertical integration on the launch of new platfs. As a consequence, competitors would
be denied the possibility to place their produats soich new platforms, deprived of the
necessary return to fund future investments, aeit ttash inception would be delay&d.
Also, Honeywell's engines and related services aitnanefit from GE's aircraft leasing and
purchasing practices, as well as from its instruiaddaverage ability to secure marketing and

placement of the GE produds.

371d. at point 108See also id., supraote 351.

3% Honeywell is the leading supplier of a range oibaics and non-avionics products. In the Commission
estimation, no competitor is independently ableeficate Honeywell's extensive range of produtdsdt point
330).Compare withd. at point 502.

391d. at point 106.

3701d. at point 479.

3711d. at point 480.

3721d. at point 479.

373 For aircraft systems (avionics and non-avionicsdpcts), the Commission makes a distinction betwee
Buyer-Furnished-Equipment (“BFE”) and Supplier-Aehed-Equipment (“SFE")d. at point 236.

3741d. at point 344See also idat point 347.

372 1d. at point 439. The Commission seems to base itslasina on the fact that the concentration concerned
will combine the leading engine supplier, Honeywelith GE's corporate jet aircraft leasing compaG§
Capital Corporate Aviation Group.
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Second, according to the Commission, the abilitythed merged entity to cross-
subsidize its various complementary activities andgage in profitable forms of packaged
sales would have an adverse effect on the prdiitalof competitors due to the erosion of
their market share, which is likely to lead to fdarket foreclosure and their market exit both
in a short term (price is below average variablsticand in a longer term (the Commission
refers to an impact on competitors’ ability to isvén R&D so as to compete viably “as soon
as the cash flow expected to be generated intgroallld not support the necessary capital
expenditure for product development and innovadio(2) a change in their future strategic
choices due to a substantial reduction in profitd the strong difficulties in attracting new
R&D funds as a resuft®

3. Case No COMP/M.4956-STX/Aker Yards of 5 May 2008

The concentration concerned consists in the adeurisby the South Korean company
STX Corporation Co., Ltd (hereinafter “STX”), of @hNorwegian company Aker Yards
A.S.A (hereinafter “Aker Yards”). The former is mai active in shipbuilding, marine
equipment, shipping, logistics, energy, and cowsiva whereas the latter is a shipbuilding
group focused on cruise ships, ferries, commergigsels, offshore production, and
specialized vessels.

a. Nature of innovative activities in the cruisgstmarket

As regards general R&D references in the Decisarterned, the Commission points
out, in particular, that STX lacks experience andsinot master the know-how necessary to
build complicated cruise vessels. The merging pstdyted to exercise R&D activities in the
area of cruise ships only in late 2607while the acquisition of know-how can take a
considerable length of time due to the complexitgd apecificities of the cruise ship design,
compared to that of cargo shifi§.Moreover, no technical cooperation is being urademn
between experienced customers and $X.

According to the Commission, the crucial factothe cruise ship market is the know-
how of managing complex projects whereas innovattbough crucial, is not of primary
importance as “part of such innovation is in haatisubcontractors, and therefore available
to certain extent®® : the Commission concludes that a certain lacknobvation can be
overcome.

37%1d. at points 398-404See also id.at point 379.

377 The Commission refers to a project initiated by 8outh Korean government relating to elementapmkn
how on cruise shipsor more details, se€ase No COMP/M.4956-STX/Aker Yards of 5 May 2088note 24,
and at points 95-97.

378|d. at point 52 See alsad. at point 53n fine.

3791d. at point 53.

3014. at point 160. The Commission highlights that thiglernce supporting this observation lies in the azse
Mitsubishi, which was able to deliver in 2004 twaiise ships of very high quality without previougerience
in the cruise ship market. This case proves, atogrtb the Commission, that a potential innovatigap
between Fincantieri, a competitor of the partiesl the merged entity is of secondary importangdg.
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Finally, the Commission also indicates entry basriato the cruise ship market (such
as know-how, project management, R&D, the develayiroka local subcontractor network),
as well as production inefficiencies along the mé@gy curve®®! As a result, a new and
inexperienced entrant would have to bear highedymrtion costs if it lacked the above-
mentioned assets and due to the learning curveteff®n the other hand, the Commission
notes that experienced customers may cooperate shigfbuilders not yet present on the
market, thereby helping them to gain know-how ansg ship design with a view to possible
future cooperatiori®> The Commission underscores, nevertheless, theHattthis is also a
continuous process and this learning exercise thegavith R+D efforts invested in-house

can take a long time before they can be capitali¥&d

b. R&D subsidies

One of the important aspects of the Decision corexers the question of subsidies for
the merged entity’s prospective ship-building pct§é®* Among other things, a complainant
claimed that South Korea had already granted sigsstd shipbuilders in the past (including
advantageous loans and state programs in supp®&&D#, that such a practice would be
likely to continue in the future, and that the Coisgion has an obligation to make an
independent assessment even of potential subsid@sler to fully appreciate the effects of
such subsidies on the merged entity’s financiaémgfth, as required by case I&%.The
Commission does effectively examine this issue,sghmertinence is highly dubious from the
perspective of merger-related (structural) anticettipe concerns, and concludes that “there
is no evidence to suggest that this technologynaragie partially supported by South Korea,
which does not seem to be exceptional in the shiglibhg industry (comparable programmes
have been developed in other regions of the womd)uld be such as to considerably
strengthen the financial situation of STX to aneaxtwhich would lead to a significant

impediment of competition®2°

c. Effects of the concentration on innovation

1. Innovation concerns in the cruise ship market

Fincantieri, one of the competitors of the mergipgrties, claims that the
“monopolization” by the South Korean shipbuildensthe LNG market may be replicated in
the cruise ship sectd¥’ The complainant raises the possibility of predataricing and the
exclusion of competitors in the cruise ships amdde segmentqer analogiam tdhe alleged
foreclosure by the South Korean shipbuilders in lthN&G sector. In particular, Fincantieri
estimates that “this process has had a negatiweetefin innovation, since South Korean

311d. at points 63 and 6Tompare also withd. at point 143.
382
Id.

383 Id

341d. at point 72.

331d. More specifically, the complainant refers to thdgement of the Court of First Instance of the [pesn
Communities in Case T-156/98 RJB Mining plc v Cossion of the European Communities.

36 Case STX/Aker Yardssupra note 376, at point 97. For more details on thisjqut from a financial
perspectivesee idat point 96.

¥71d. at point 163.
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shipbuilders currently continue to utilise the @nment system patents acquired from
European shipbuilders developed in the 19785.”

As regards innovation, the Commission rejects thmpetitor's claim by indicating
that (1) the complainant has not provided any ewdeto conclude that the South Korean
shipbuilders would reduce innovation in the crugep market, and the only evidence
provided by this firm is that the technology usgdhe South Korean shipbuilders is based on
patents developed in the 1970s while the descrdsmalopments in the LNG sector took
place at the end of the 1990s, that (2) the LNGoseand the cruise sector are not
comparable, notably as regards innovation and eni@soof scale in both sectofs,and that
(3) “cruise ships’ customers are large, experieh@nd sophisticated ones with strong buyer
power ; therefore, it is highly unlikely that theypuld turn completely to alternative suppliers
knowing that their innovation capabilities are ipegpriate and facilitating at the same time
the marginalization of experienced cruise ship poeds.**® The Commission concludes that
innovation would not decrease as a result of #estiction consideréd:

2. Analysis of vertical relationships in ship erggrmanufacturing

STX is active in the ship engines manufacturing kegrin which the current cruise
ships operators are absent. Certain competitonshath only one has provided substantiated
arguments, have raised concerns about possibletiveegaffects of the concentration
concerned as a result of the vertical relationskngsted by the notified transaction in the
various markets for commercial vessels, particylarthe cruise ship and ferries markéts.

More specifically, the argument goes that apannf(d) the ability to benefit from its
upstream activities due to a significant advaniagerms of cost and time delivery, and from
(2) the ability to limit the supply of its ship engs to Aker Yards’ competitors, STX’ supply
of engines for cruise ships may allegedly redueestles of the competing suppliers below

388 Id

39 As to innovation, for LNG, old technology is stilsed by the customers ; by contrast, for cruispssh
innovation and differentiation are key featurkek &t point 170). As for economies of scale, the Cossioh also
rejects Fincantieri’s claim that “the market for GNcarriers requires a mass production where eca i
scales can allow significant savings”. The Commis&stimates that economies of scale are not asrienp for
cruise ships as they appear to be for LNG vessslause

“First, the number of ships produced differs laygel both markets, amounting to around 102 cruspssin the
period from 1998-2007 and to 262 LNG vessels insdu@e period. Second, and more importantly, cishges
are highly customised products specifically desijt@ meet the customers requirements, leading rigeio
periods of negotiation, design and production (leetwl5-20 months for the production and up to 4syfma the
entire process) and for which the advantage of @mies of scale is therefore much more limitedd: at point
171).

The Commission also notes that “Fincantieri itsalbmitted that it would not be able to re-enter tiNG
segment as it would not be able to reach the atlitiass of production necessary to exploit econswiecale.”
(Id. at note 103).

39 d. at point 167 in conjunction with points 169-70. Acding to the Commission, these considerationsympl
that either (i) in the period 1970s-1990s suchnetdgies were no longer developed and, thereforrinot be
argued that South Korean shipbuilders have nedgtaféected innovation, or (i) if innovation beter 1970-
1990 existed, it is clear that customers have gprefference to a well-established older technoibggfered at
competitive prices.

3911d. at point 172.

3921d. at points 190, 202.

59



the critical mass for R&D investments, thereby hagminnovation®®®> The Commission

presents subsequently convincing evidence indigatimt the competitors’ claims are
unwarranted>*

VI. TECHNOLOGICAL PROGRESS IN EC MERGER CASES IN OTHER
ACTIVITIES

This part of our paper discusses teldgical progress in EC phase Il merger cases
in other activities than those that have been dsed above from the establishment of
merger control at Community level (21 December }989 21 September 2008. In
accordance with the current statistical classificabf economic activities in the European
Community, we have divided the remaining mergeesaas follows : 1) Administrative
and Support Service Activities - Case No IV/M.608@n Cork & Seal/CarnaudMetalbox
of 14 November 1995, Case No COMP/M.2416-Tetra L8iudel of 30 October 2001 ; 2)
the Manufacture of Food Products, Beverages, antladam Products - Case No
IV/M.1313-Danish Crown/Vestjyske Slagterier of 9 fdla 1999, 3) the Manufacture of
Computer, Electronic, and Optical Products - Case€ClMP/M.3083-GE/Instrumentarium
of 2 September 2003 ; 4) Mining and Quarrying -&Cds IV/M.619-Gencor/Lonrho of 24
April 1996.

A. Administrative and Support Service Activities
1. Case No IV/M.603-Crown Cork & Seal/CarnaudMedaliof 14 November 1995

The acquisition concerned of exclusive control ovére French society
CarnaudMetalbox (hereinafter “CMB”) by the Americaaciety Crown Cork & Seal, Inc.
(hereinafter “Crown”), a leading manufacturer otkeging products for consumer marketing
companies around the world, entails the concentraif R&D, know-how, and technologies
by the two market leaders. According to the Cominigghe parties enjoy a position of force
in the domains that determine the choice of suppliechnological advance, R&D activities
and know-how, production flexibility, and reliatjliof supplies’ Interestingly, contrary to
many other merger decisions, the Commission reezegnin this Case that technological
advance and know-how are one of the reasons whproess get their supplies from large
international companies with solid technical resest*® In addition, in the Commission’s
estimation, the remaining competitors are small amould not be able to exercise
countervailing powet?’

3931d. at point 191.

394 See idat points 192-202.

3% Case No IV/M.603-Crown Cork & Seal/CarnaudMetallmbxl4 November 1995, at point 71 in conjunction
with point 77. These elements also constitute goiant entry barriedd. at point 77).

3914, at point 98. Some clients point out that a domin@ogition of the entity in the field of know-how &R
activities, technologies, as well as its investmeagpacity would make it a privileged partner forpomntant
clients for some projectsée idat point 72).

3971d. at point 69.
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CMB and Crown are the driving force behind innowaton the market concerned,
which is currently undergoing rapid and costly ewon at the level of technologies and
know-how?>%® Know-how is an important factor of competitivenessthis market in order to
satisfy clients’ demands. When examining counténgibuyer power, the Commission
observes that the most important clients are lgrdgependent on the technological innovation
and evolution of know-how of the merging partieshat is why they would have no

alternative to dealing with the new entity.

The Commission recognizes that, as a general thée,concentration in question
would have a positive effect on competition in teraf rationalization, and does not find any
negative effects other than the ones that woulch stem the elimination of technological
competition between CMB and Crown, as a result dictv prices would significantly
increasé’® However, the Commission does not present any eieofeproof to support the
conclusion that prices would actually rise. Therefat seems safe to conclude that the
underlying assumption of its evaluation is that disappearance of competition implies the
elimination of its benefits, such as lower pricEmally, the Commission’s conclusion is in
conflict with its confirmation of a significant bays opinion that long-term contracts with
small suppliers would not be, from its perspectiational, and that the buyer would rather
opt for long-term contracts with the new entity ander to benefit from its capacity to
innovate and other advantages, and in order toareshe evolution of price®?*

2. Case No COMP/M.2416-Tetra Laval/Sidel of 30 ®etra2001

The Commission prohibited the operation wherebyal'kaval S.A., located in France
and belonging to the group Tetra Laval B.V. (heméier “Tetra”), would have acquired
control of another French company, Sidel S.A. (imafter “Sidel”). Both companies are
active, among other things, in the packaging bgsine

a. Effects of the concentration from a R&D persjvett?

The Commission bases the evaluation of mergereelatnovation effects on the
analysis of relative R&D capabilities (those of thew entity and those of its closest
competitor) in terms of employees, capital, R&D tees, and projects. In particular, it
observes that “The merged entity would have att legise as many employees and at least
twice the available capital dedicated to R & D wtitis as its closest competitdt®® The
Commission concludes that the concentration in tipresvould enhance the merged entity’s
R&D capabilities and would place it in a positidrat no competitor could matéff and that
these capabilities “would ensure the continuatibnt clear lead over its competitors and

39%d. at point 98.

391d. at point 71.

40 5ee jdat point 98.

“011d. at point 72.

402 5ee alsavww.elopak.com/innovation/pet/break.shtfinvoked in the Decision concerned).

03 Case No COMP/M.2416-Tetra Laval/Sidel of 30 Octd?@01, at point 385.
404 Id
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result in a loss of future competition between &etnd Sidel in innovation and R&D which
would have taken place without the merg®r. The Commission also argues that such a
conclusion had already been advanced by Tetra i2G00 annual repoft® The irony is that
the Commission does not recognize any differendcevdsn the legitimate objective of any
enterprise to gain or preserve a leading positianttee one hand, and the enforcement
agency'’s obligation to prove the alleged competditiarm on the other hand. Particularly, the
Commission bases its conclusion on the recognitiothe causal relationship between the
improved R&D capabilities post-concentration andicampetitive effects. On the basis of
the decisional material, it is not evident that tdoenmpetitors would not be able to exercise
competitive pressure on the new entity in the imtion race, and that the enhanced R&D
capabilities would not outweigh the benefits agsirom innovation competition between the
merging parties prior to the transaction.

b. Tetra’s dominant position in aseptic cartons

Among the factors that prove Tetra’'s dominant positin aseptic cartons, the
Commission enumerates the following : -the absolamel relative market shar&¥, -
technological complexity and entry barriers, esplgcihe aseptic know-how and superiority
of Tetra’s technolog§®® -patents (many expiring but new added every yeau), -paramount
importance of proven past track record in asepéickpging and related very high entry
barriers’® These factors of a dominant position, coupled Wittra’s size, R&D capabilities,
financial strength, and international presenceviserand sales forces around the globe),
make Tetra an inevitable business partner for didoiod beverage companies wishing to
package their liquids in carton, especially asepéidon. It is unclear why the Commission
distinguishes between the factors indicating Tetddminant position, as above-mentioned,
and the firm’s size, R&D capabilities, etc. Thigrfmlation suggests that the elements that
contribute to a dominant position in the marketagned do not, by themselves, make Tetra
an inevitable business partner. Only is it the coaiion of those elements with Tetra’s size,
R&D capabilities, financial strength, and interoagl presence that cumulatively produces
that result. The implications of such a distinctaoe not obvious in light of the Commission’s
decisional practice.

The Commission’s analysis is deeply flawed in maspgects. First, if the Commission
had intended to prove that Tetra would be de factquasi-monopolist, it should have
supported its estimation with concrete pieces aflence, instead of resorting to general
statements that can apply to any large company plo@asues significant international

4%%1d. at point 386.

%% According to this report, “Tetra Pak regards resiedhat focuses on the needs of customers andetarhd
the continued development of systems for procesgiagkaging and distribution, as the best way susnthat
it will retain its leading position in the world miaet.” (Id.).

97 That is, Tetra’s very high market shares (aroud& &ver a long period of time) and the weak positif
competitors : SIG with [10-20%] and two smallerymes, Elopak, International Paper and VarioPakh wib
more than [0-10%]I¢l. at point 218).

%% The Commission notes in this respect that SIG eanmtch Tetra’s system of continuous reel of dsept
carton.

4091d. at point 218 See alsad. at point 221in fine. The Commission also notes the absence of anyfisigni
market changes in the carton packaging sector glutie past five years of a kind that would alter its
assessment of Tetra’s market position in the aseaatiton market. It does not indicate what sortlinges
might influence its assessmentcasy though.
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activities. Second, and most importantly, the Cossion should have demonstrated what
kind of anticompetitive effects would have resulfemim the structural change induced by the
concentration in question. As it is not the cabke, Decision lacks any substantiation in this
respect. Even more interestingly, the Commissiotesi¢hat new competitors (Elopak and
International Paper) appeared on the market irasteten years, and that some competitors
can match some of Tetra’s systems (quality of cartennovations, printing technology), but
they cannot match Tetra’s extensive product {ffldepending on the nature of innovative
activities in the sector concerned and on whetherod Tetra has potentially unique abilities
to produce innovative output, such a conclusion alag reveal a tension between static and
dynamic analysis in merger control and a mechamipplication of the logic of protection of
competitors.

c. Sidel's leading position in PET packaging equepim

Sidel has been the pioneer and world leader inymiod SBM machines for over 10
years ; it is particularly focused on top-end, hagtpacity SBM machines, in which it enjoys a
quasi-monopole and its machines have become thstiydstandard** In the Commission’s
estimation, Sidel's strong position in the high-giartop-end of the market is maintained by
its R&D spending, by its global service network dychaving set the industry standétd.

Despite Sidel's very strong position and multipampetitive advantages, including
standard-setting, competition in the high-capaaiigrket seems, however, very vigorous :
Sidel has lost as much as 10-20% of its marketessiace 1998, and no single competitor has
consistently gained market parts, as indicated hykat fluctuationé?® The latter also seem
to show that in spite of its strong assets, onewhbfch is its particularly successful
innovativenes$™ Sidel has not had enough market power to mairitaimarket share at a
constant, very high levéf In this respect, it is worth noting that Sidel ésted heavily in
R&D and commercialized many new technologies, sssalt of which it gained market parts
and opened up new markets in dairy products, fuite, and beet® The Commission also
refers to Sidel's successful innovations when diéitim the relevant product mark&t.

*101d. at point 221.

11 According to a BNP Paribas analyist. at point 234.

“12 Tetra’s statement in an annex attached to théicaiton (d. at point 234).

“131d. at point 238.

“141n the part of the Decision dedicated to the assest of the commitments, the Commission itselfitsithat
“As regards the introduction of a new range of nikae$, innovation is an essential element of theness of
manufacturing SBM machines and Sidel, given itsrgjth in R&D and successfulness in innovation ephst,
is expected at some point in the near future tadaunew or significantly improved SBM machinedd. (at
point 438).

*15 Of course, this is not to say that we suggestttimbpposite (that is, maintaining market shar enstant,
very high level should be regarded as a sign ohgtmarket power immune to any competition) is ssasly
true.

16 Case Tetra Laval/Sidedppranote 402, at point 239.

“1” The Commission mentions the Combi machine, whiclar innovation introduced in 1999. Even though
Tetra argues that Sidel’'s competitors, Krones aratdmac/Sipa, have also developed similar machithes,
Commission underlines that “There are some indioatithat the Combi may form a distinct product raark
From the demand side, the Combi offers certainatharistics and advantages which make it ideatéstain
customers.” Moreover, “a Combi machine is less agpe than a combination of a separate SBM aniddill
machine.”Seeid. at point 174.
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Even so, the focus of the Commission’s competitagsessment is different. It
highlights that Sidel’'s margins are relatively hifgin the industry in question, and that “The
difference between Sidel’s lower margins in the encompetitive low-capacity market and
the higher margins in the more concentrated higiacidy market are indicative of some
degree of market power on the part of Sidel intigh capacity market**® Nonetheless, the
Commission admits that the SBM machinery segmenergdly enjoys high-profit margins.
The Commission’s appraisal of Sidel’'s positionrisansistent and unconvincing. First of all,
Sidel's relatively high margins in the high margindustry do not proveper se any
anticompetitive offense, and may indeed refleat,ristance, higher input costs in the case of
innovative products, hence the need for higheregrio compensate for higher fixed costs.
This question has not been examined by the Comonisgshough. In this respect, the
Commission does not seem to take into account daed not present any pieces of evidence
to refute it) Tetra’s declaration that Sidel's masyhave decreased in the last four years
[confidential data], and that gross margins of timiagnitude are not at all unusual, but are
necessary to recover risky R&D expenditure andratbsts. Also, it is questionable whether
the low-capacity market is effectively more comipedi than the high-capacity market as
Sidel’sAIl%sses of market parts since 1998 were nmugte significant in the latter than in the
former.

Moreover, as a notifying party, Tetra points outhat Oral Hearing that (1) the high-
capacity SBM machine market is characterized byesyof innovation and imitatioff° (2)
there are no significant patents in the industngl @mpetitors have managed to copy Sidel's
machinery in the past, much of which within 2-3ngeance it became commercially accepted
(they benefited thereby rapidly and easily fromeBsglheavy R&D investments), (3) three
competitors (SIG, Krones, and SIPA) can effectivebynpete with Sidel as, generally, they
can offer similar machinery operating at all speefdsapacity.

The Commission rejects Tetra’s claims simply @atisg that its investigation does not
support those claims, and does not specify how ithigstigation undermines them, which
implies that the Commission does not properly @rigte its conclusion. The Commission
invokes only one of Tetra’'s arguments that it cdess incorrect, and rather engages in a
morality play by highlighting that Tetra downplay8diel's R&D spending. Therefore, in our
opinion, the Commission commits a serious erroecinomic appraisal by not proving that
the merging party’s claims concerning the fundamlessspects of its competitive analysis are
unwarranted. Moreover, the Commission’s referralR&D expenditures as declared by
Sidel's President, Mr. Olivier, who affirmed tha&R spending “places us far ahead of our
principal competitors”, is not only irrelevam itself to the assessment of anticompetitive
effects that are likely to result from the concatitm in question, but also sends bad signals to
business community, suggesting that making sigmiticR&D efforts may pose serious
problems in potential antitrust cases.

“181d. at point 241.

*191n accordance with the Decision concerned, “sit@@8 Sidel has lost some [10-20%)] of its sharéénHigh-
capacity market, but only [0-10%] in the low cappcenarket. This loss of market share has beerbat#&d to
competitive pressure from SIG, Krones and Sipa wiihsingle competitor gaining share consistentfid” at
point 238).See alsd etra’s statemenig. at point 245.

20 The notion of “innovation cycle” is also mentionedCase No COMP/M.2861-Siemens/Dragerwerk/JV of
30 April 2003. The Commission observes that, adogrtb competitors, a different period of innovatioycle

of complementary products makes flexible coopenatietween various producers technically indispeasiatb
order to manufacture the optimal combinations ofipicts (at point 150).
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Further, within the competitive assessment of tase, the Commission invokes close
R&D cooperation between converters and StéfelNota benethe Commission analyzes it in
section ‘3.2.2.1. Converters’ dependency on Siddli view of the Luxemburg Court’s
definition of a dominant position (a position ofoeomic force that enables a firm to act
independently of its competitors, clients, and coosrs) on the one hand, and the
Commission’s tendency to confuse a dominant pasittdh a dominant position having as a
consequence a significant impediment to effectieengetition on the other hand, the
incorporation of the analysis concerning close R&peration in this section indicates that
the Commission perceives it as a sign of Sidel'siidant position of a kind that should be
prohibited within the meaning of the Merger Regolat Also, the formulation itself of this
point is one-sided by stressing Sidel's accessaverters’ inside know-how and trade
secrets, thereby omitting the fact that contracR&D cooperation is not undertaken under
constraint and benefits both parties.

Last but not least, the Commission also maintamad tompetitors are likely to be
foreclosed, and that they “would not have suffitiEentive to invest and compete in these
high technology areas of PET equipment. Compefitdnga and SIG, explained at the Oral
Hearing that their ability and incentive to cond&®&D and compete in the ‘new era’ PET
markets i(e. "sensitive" beverages) would be curtailed as alres the merger*? Only on
the basis of these statements made by competitms the Commission conclude, without
proving it, that “Competitors would thus be fores#d from the so-called “second era”
markets of PET*?® It commits thereby another manifest error of ecoitoappraisal.

B. Manufacture of Food Products, Beverages, and Tobacco Products

Another Commission’s Decision in which innovatioiays a relatively important role
can be found in the industry of food products, lbages, and tobacco products. The Decision
in question concerns a merger of the Danish cotipesaSlagteriselskabet Danish Crown
AmbA (hereinafter “Danish Crown”) and Vestjyske @krier A.m.b.A. (hereinafter
“Vestjyske Slagterier”). The former is the larg&nish cooperative slaughterhouse and is
vertically integrated in slaughtering, meat progggsand meat trading. Vestjyske Slagterier
is the second largest Danish cooperative slaughiisehand is also vertically integrated in the
same domains.

One of the major concerns expressed by the Cononigsithe Decision considered is
the control of the new entity over R&D efforts inetreference markets. The Commission
points out that “many technological improvementdl e shared by the parties and Steff-
Houlberg since a major part of the innovation ie Banish meat industry is done by or
channelled via Danske Slagterier, which the memggity will control.”?* According to the
Commission, through Danske Slagterier, the pamiéisachieve control over innovation, and
can reduce innovation addressed to the specifiomatneeds in the Danish pig industry due
to their control of the Board of this company ahd Danish consumers’ preferences for meat

2! Case Tetra Laval/Sidedupranote 402, at point 307.

422|d. at point 369.
423 Id

424 Case No I1V/M.1313-Danish Crown/Vestjyske Slagteoied March 1999, at point 176.
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of Danish origin**® The Commission only states in this context that ‘€b-operatives that

wish to introduce specific schemes for the produrctf speciality pigs (organic pigs, free-
range pigs, and so forth) need to have the pries fior the payment of such pigs approved
by the Board of Danske Slagteriéf® and on this basis considers the control of ther®aa
the reason for control over innovatitfl.It concludes, nevertheless, that the commitments
will remove the parties’ control over innovation ithe Danish pig industd?® The
Commission patently fails to articulate a clearotlyeof anti-innovation effects as it does not
demonstrate any potential harm to future innovaferen if it may effectively be the case),
thereby committing a manifest error of economicraggal. In particular, it does not even
examine the incentives of the new entity to reduncwvation, and how the concentration
concerned changes the incentives of the compargecoed to innovate if already pre-merger
Danske Slagterier performed or channelled a great @f innovations. The Commission
should have also expressed explicitly what it mégntchannelling innovations” and how it
influenced the competitors’ incentives and ab#itie engage and succeed in R&D efforts.

Moreover, the analysis of the R&D-related strudturharacteristics of the pork
industry is rather ambiguous. On the one handQbemission maintains that the industry
concerned and the technology used in slaughterscargemature, and concludes therefrom
that “New technological developments are (...) natrses of competitive advantages such as
to provide competitive dynamics to the mark&t’The Commission further explains that, as
it is normal in all industries, new technologies artroduced on a continuous basis, however,
compared to high-tech industries, the change ig gradual and relatively slofi® On the
other hand, it observes that “In recent years thasbeen a trend towards more innovation in
product development involving breeding the pigsimeh feed etc**! It also adds that
“‘consumers demand a larger variety of products @gample organic products) than
previously”**? which may entail an increased incentive to innevé&inally, according to the
parties, “they are at the forefront of product imaton in Denmark with products for export
as well as for the home market and (...) there iseiason why they should deviate from this
strategy.*®* The Commission rejects the merging parties’ claiithout properly examining
it, and limits itself to stating that, as above-ti@med, the parties will control innovation due
to their control of the Board of Danske Slagterier.

Unlike many other decisions, the Decision in gwestlso contains a distinct part
VIII. “Economic and Technological Progress”. Thergieg parties claim in this respect that
owing to the concentration concerned, they wouldimtimportant cost savings [confidential
data] and volumes that would enable them to (1yanimom the present indirect/narrow-
assortment sales to the retail sector to a fulb&seent, direct supplier status for retailers in
some of the major European markets, and (2) mairitked market position on the Japanese
market in the face of competition from U.S. prodsé&® In view of the general character of
these claims and lack of appropriate and cleartanbation, it is debatable whether these
claims may encompass dynamic efficiencies. At atg,ithe Commission rejects all of them,

“%51d. at point 130 in conjunction with point 192.

%1d. at point 130.
427 Id
“%1d. at point 235.
429|d. at point 176.
430 Id
“311d. at point 129.
432

Id.
433 Id

4341d. at point 198.
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for it estimates that the concentration concernedlavlead to an obstacle to competition as
embodied by the creation of a dominant positiotherelevant markets, which excludes in its
estimation the consideration of efficiencies unBegulation No 4064/89. In reality, for the
Merger Regulation does not impose the interprataticthe term “obstacle to competition” as
the creation or reinforcement of a dominant positioin view of the fact that such a
interpretation does not make economic sense, thelogical interpretation of the Regulation
considered implies that the Commission’s conclusrarst be qualified as unfounded in this
respect. Further, the Commission argues that tieneld efficiencies are largely not merger-
specific®> which cannot be excludea priori, but it is not substantiated. However, although
the Commission fails to interpret the Merger Retjoilain an economically rational fashion,
it must also be underlined that the efficiency msiare poorly substantiated by the merging
parties, and that such general claims (even if they likely to materialize) cannot be
positively evaluated without further specificati@amd support of satisfactory evidentiary
material.

C. Manufacture of Computer, Electronic, and Optical Products

In the operation whereby General Electric acquitesish-based Instrumentarium, a
leading hospital equipment manufactuf®rR&D concerns play a relatively important role.
The concentration in question combines two out led four leading players in patient
monitors in Europe. The Commission notes, in agrekease, that this operation accentuates
a significant consolidation that the markets coai®d have undergone in recent years as the
main players have become bigger through the adiguiif smaller manufacturefs’

Innovation is an important parameter of competitiothe field of patient monitoring,
and the ability of a supplier to develop new prddwonstitutes a crucial factor in the sales of
monitors**® When presenting the general characteristics of pagoperative monitoring
market?*® the Commission quotes an external study (provimethe notifying party), which
claims that “the perioperative monitoring markes lh@en experiencing several changes in the
various European countries in the last few yeang market has become a stable and mature
market in which pricing strategy, technological oration and consolidation have become
crucial factors.**® The presentation of the market concerned by themr@iesion (Decision,
points 101-104) is fully based on the analysesigexl’by the merging parties, and no critical
assessment thereof is undertaken. This approaal tise more alarming that in accordance

435 Id

43 GE is active, through GE Medical Systems, in therkats for a wide range of medical devices, such as
diagnostic imaging equipment, electromedical systégry., patient monitors), and IT solutions for hospitals.
Instrumentarium operates, through the brands D@texeda, Ziehm, and Spacelabs, in the field of nadic
imaging technology, anaesthesia, and critical cAefor the manufacture and sale of medical veotiy
anaesthesia-delivery systems, and patient mongeesalsdecision of 30 April 2003-Siemens/Dréagerwerk.

437 press release 1P/03/1193, Brussels, 2 Septembar 20

438 Case No COMP/M.3083-GE/Instrumentarium of 2 Sepem2003, at point 197. The Commission also
refers therein to the latest important innovatiegelopments and future innovations.

39 perioperative monitors are devices used by anesisthgists to monitor patients during operations.

440 Case GE/Instrumentariursypranote 438, at point 101.
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with the observations made in the above-mentiomdlys technological innovation is crucial

in a mature and stable market, which is inconsisteith elementary economics as

innovation-driven markets are by nature dynamic dpsosed to more mature, stable, and
secure markets). Furthermore, this study argudshbgperioperative monitoring market has
undergone a strong evolution in recent years, whicbs not indicate its stable character,
either. It is not possible to establish on the dasithe Decision why it might be legitimate to

argue that the market concerned has just attaimegoint of stability more or less at the
moment at which the Decision is taken. It is aleolear why the merging parties invoke such
a study, which either contains a basic error oheatic appraisal or is badly formulated, and
goes against their interests. In particular, coptta dynamic markets, mature and stable
markets are more likely to be conducive to anticetiipe behaviors of market participants

(especially tacit collusion), and the Commissioised this observation many a time in its
decisional practice.

Nonetheless, the Commission recognizes a “suffiadamber of actual and potential
competitors that are in a position to compete @t in the digital field” as a countervailing
factor (also as regards a potential impedimennitmvation) in the reference markét.In
addition, the Commission takes into account the flaat Instrumentarium is generally not
considered as the most important and effective etitmp of GE with respect to R&D
investments and achievements in the digital fféfd.

Interestingly, the Commission also observes thdte“Tact that many companies are
currently entering the digital mammography marlegiders less likely the possibility that the
merger between GE and Instrumentarium could redoice significant extent the actual or
potential competition in this market or limit inration in the digital field.*** The use of
conjunction “or” indicates the separation of conipmt problems resulting from the
concentration in question and innovation conceifitss formulation may imply that the
Commission does not regard innovation as a conngetactor (in the sense that innovation is
not considered as a mode or a benefit of competfitedc.). This conclusion would be,
nevertheless, in tension with the Commission’s joev statement that innovation constitutes
an important parameter of competition in the pezrafive monitoring market. Of course, one
may argue that the Commission intended to conitasbbservations regarding these two
markets. However, it seems that, by referring ssphr to a reduction in competition and a
decrease in innovation, the competition authoather aimed at emphasizing that innovation,
which plays a vital role in the markets for medidaVices, will not be chilled as a result of
the concentration concerned.

D. Mining and Quarrying

The only concentration in the field of mining andagying that raises innovation
issues is the acquisition of the joint controllafpala Platinum Holdings Limited (hereinafter
“Impala”) by Gencor Limited (hereinafter “Gencor@nd Lonrho plc (hereinafter “Lonrho”).
Gencor is an international metals and mineralsghmsed in South Africa, and Implats holds

“11d. at point 284.
442 Id

“43d. at point 285.
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all of Gencor's metal mining and refining interesisnrho is a British company with interests
in mining and refining, hotels, agriculture, anchgrl trade.

Implats claimed considerable cost-reducing synertfiat would allegedly result from
merging Implats and the Lonrho Platinum Divisioerginafter “LPD”)*** The Commission
states in this respect that “Implats believes syiesrcan be achieved particularly through : (i)
the productivity benefits of the parties learningni each other; and, (ii) savings derived from
closing some of LPD's processing and refining féed.”* As a matter of evidence,
efficiency claims advanced by the merging partiagehto be based upon solid elements of
proof, and not on beliefén casy the claims are not substantiated by the mergarigs, and
the rejection thereof by the Commission is not gigated, either. Hence, these claims are
included in our concise analysis only on the bas$ia purely formal criterion, as they are
presented in a separate part dedicated to ecormmitechnological progres¥.

The Commission points out that “the overall symes@f the merger could even turn
out to be negative due to the very different orgatonal cultures of the two companies,
which will make integration difficult and probablgostly.”™*’ This evaluation is not
implausible?*® nevertheless, it should have been properly sutistedin casu Similarly, the
Commission’s conclusion that the only substantyaksgies are to be found in the processing
and refining facilities is not substantiated, eitfié Moreover, the Commission appears to
find it problematic that the only significant sygers can be realized in several years,
nonetheless, this estimation does not seem to &avajor impact on its global assessment of
the efficiency gains concernéd.Finally, the Commission draws the conclusion tlesen if
there were synergies, (...) they would not be todteantage of the consumers since the
operation will create a jointly dominant positiam the platinum and rhodium markets and
form an obstacle to competition in those markéts”.

Concluding, the parties did not make any efforsubstantiate their efficiency claims,
and, despite the above-mentioned errors of apprémeaCommission correctly observes that
the claims about the large synergies that areedlggo be derived from the concentration of

#44 Case No IV/M.619-Gencor/Lonrho of 24 April 1996 paint 212.
*451d. See alsad., at point 189.
e geeVIIl. “Technological and Economic Progress”, aire 212-214.

“71d., at point 213.

%8 Indeed, it is not rare that different organizasiboultures of the merging parties do pose obstatdean
effective integration of their business units. Mworer, the operation concerned appears to be denbsgli since
the extent of these synergies is disputed by LPDagement, who recognized only about one tenth ef th
synergies identified by Implats, excluding certaiiegative and positive non-quantifiable effectsl.)(
Furthermore, on the basis of the differences inaoizational cultures between Implats and LPD, the
Commission also concludes that the only effecthefmerger in terms of cost structure is to createrapany
with a cost structure similar to Amplats’, but skgies will not give Implats/LPD a cost advantagenpared to
Amplats (d., at point 183). It is thus clear that this confgsioonclusion is explicitly founded on the
unsubstantiated estimation concerning the diffegsnn organizational cultures.

“91d., at point 213. It is, however, important to undeelithat this is not a case of the applicationffifiency

offense. On the contrary, the Commission recognsoade significant efficiencies without any substidn.
450
Id.

“1d., at point 214.Seeour analysis in Case No IV/M.1313-Danish Crown/{este Slagterier of 9 March
1999.
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the precious metal refining operations into onenexfy are vague ; it therefore draws the
legitimate conclusion that the claimed efficienaiesinot be taken into accodnt.

VIl. CONCLUSION

As a matter of evidence, innovation concerns arglitioned by the interplay between
multiple factors : the nature of competitive intdrans between innovators, the character of
innovative activities in temporal dimension (sinaméous or sequential), the extent of
uncertainty involved, the value of innovations ddesed, to name but a few. In devising
adequate policy responses to innovation, in additio the challenges that are well
acknowledged in static analysis, economists faeengw ones relating to the very nature of
dynamic efficiencies and the difficulty to captuomg-term market dynamiés® Sensitivity
towards these claims should obviously be refleatethe analytical framework for merger
control if it is accepted that antitrust policy hasrole to play in fostering innovation.
Manifestly, in the absence of a more appropriatdydical framework (especially as regards
its temporal dimension) and of its reasonable dfecteve application, innovation may be
deterred, and obstacles to innovation are likelyg@reated.

The necessity to bring antitrust enforcement intoppr alignment with economic
reality is evident and widely acknowledged, at idgseconomists. High-tech market players
often face different constraints and opportunitieen more traditional ones. Therefore, it is
clear that the analytical framework for merger coinshould reflect dynamic market changes
propelled by technological change in order to oarthe performance of innovating firms.
The frequent claims that we should refine our aialgf dynamic efficiencies are nowadays a
pleasant fiction, for this analysis is still in itfancy. The examination of the Commission’s
phase Il merger decisions unambiguously showsdyaamic analysis in the Commission’s
decisional practice is either rudimentary or noistnt. At present, it is essential that, on the
one hand, economists continue to work intensivelyappropriate basic tools to capture
technological change and establish how changescaadby innovation affect competitive
process in a longer term, and that, on the othed hawyers be more receptive to available
economic research results in this area and beyomadeed, the lawyers’ failure to interpret
and apply current economic theory is in itself dostacle to enhancing firms’ R&D
performance and promoting technological progresd,tae price therefor is, and will be, paid
by consumers and firms alike. Further, more extensvork on post-merger performance
would also be welcome and important in order tolleata the effects of concentrations on
innovation. Today’'s efforts (or rather complacentitcal declarations) to take innovation
seriously in European antitrust enforcenf&htramatically fall short of any real substantive

452 Id

53 However, as regards the optimal dynamic policyais horizontal mergers when merger proposals are
endogenous and occur over time, it is importardotasider the new economic insights from the pagaddcke

and Whinston (“We show that, in many cases, thisasgntly difficult problem has a simple resolutian
antitrust authority can maximize discounted congumgplus by using a completely myopic merger nevie
policy that approves a merger today if and onlig does not lower consumer surplus given the ctimasrket
structure.”).SeeNocke, Whinstonsupranote 1.

“4In the U.S. sense of the term “antitrust”, not B¢ one, which encompasses only anticompetitivetimes as
prohibited by art. 101 and art. 102 of the TFUE.
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reforms. The 2004 reform, which replaced Regulattddm 4064/89 by Regulation No
139/2004, and was labeled as a great reform, hasiade any changes in this area. While it
is true that dynamic models are still in embryosti@ges, and, in accordance with an ancient
Roman adagempossibilium nulla obligatio eseven at this stage the European Commission
can respond more appropriately to innovation camcénan it had tended to be the case in its
decisional practice within the period examined.

What is more, in spite of the fact that legal petathility is one of the most desirable
features of satisfactory law enforcement, we shooldexpect to predict innovation outcomes
and the benefits arising from future innovative ialieés with absolute certainty and
mathematical precision, as we do not even in thee gaf static analysis. Evidently, the
analysis of innovation is intrinsically more unpiddble due to the very nature of R&D
activities. However, neither is the optimal legakdictability an absolute value, nor is the
predictive accuracy of a more dynamic antitrustiymis (as reflected in the current economic
literature) an absolute obstacle to a more innowatiiendly approach.

Indeed, a certain amount of uncertainty may beugtable in the antitrust analysis of
innovation cases. Even though legal and businesdigtability may thus suffer to some
extent, this price to pay is probably very low cargul to stifing R&D efforts and penalizing
highly successful innovators as a result of a ctapproach to technological progress.
Desirable precision and mathematical accuracy mayg Inot reign, if ever, in this field.
However, debates about specific issues of antigngircement, although important, should
never overshadow a larger picture : our welfareasumers largely hinges upon supporting
vigorous innovators and rewarding appropriatelyaesh efforts. It is also crucial to take into
account the fact that today’s research failures l@yomorrow’s great research victories,
therefore, well-demonstrated innovation effortsudtidoe rewarded as such, independently of
immediate tangible outcomes.

Nevertheless, evidently, any legal procedure igthas proofs, and not on speculative
evidence. With respect to evidentiary burden, caegbdo other branches of law, lawyers
have already made important concessions in thd @eleconomic law, in order that, at the
expense of some dose of unavoidable uncertainnaeuic law be more flexible and thus
more adapted to economic reality. However, in vieivthe lack of, or at best largely
insufficient, economic education of judges, suchocassions have sometimes meant the green
light to a permissive policy, leading in the endp@rverse results. As regards specifically
innovation concerns, as long as we do not haverdiieodels that could constitute a solid
and reliable basis for integrating the analysisoafy-term effects into formal merger control,
innovation challenges may effectively, in some sade difficult to be dealt with. It is thus
vital that, in search of the recognition of dynameificiencies, the competition authorities
should refrain from substantiating merger decisiaith dubious evidence, for such decisions
are likely to create pernicious uncertainty, comdns and lack of predictability. As a
corollary, for the time being, the enforcement ages should not be criticized, as it is often
the case, for not taking into account what in factounts to unsubstantiated or manifestly
poorly substantiated dynamic efficiency claims.

Finally, our analysis also reveals (or rather aon$)) the main challenge that we face
in the field of dynamic efficiencies and long-temarket power-related effects : the necessity
to perform intensively independent and original remuic research and develop a deeper
understanding of the determinants and effects wbuation on market conditions and firm
behaviors. The rapid progress of dynamic analydlisimply the rapid progress of antitrust
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law. Of course, this will be the case if and orfli does not take, as it is not rare in economic
law, decades for courts and lawyers to assimilate @conomic theory.

APPENDIX | : REVIEW OF OTHER CASES®®

Aside from the major innovation cases, we have isaotified the decisions in which
the Commission briefly refers to R&D-related issigsm a list of all these decisions, see
appendix IV). For the sake of transparency, we tdiveled the relevant extracts from the
Decisions into the following subjects : nature mfovative activities, market entry, collective
dominance, tacit collusion, innovations as a beéméfcompetition and other R&D incentives,
role and effects of innovations (or lack thereaf)market conditions and behaviors, and other
cases.

A. Nature of innovative activities

In CaseSchneider/Legrandf 30 January 2002the Commission makes reference to
highly expensive and long-term R&D investmentsnViokes a manufacturer’s opinion on the
R&D cost and the period of time needed to matchntleeged entity’s product range, as well
as an alternative theretd

In CaseJohnson & Johnson/Guidant of 25 August 20l Commission refers to
R&D in the field of interventional cardiology, inhich it distinguishes two leagues of players
. the top tier (large companies competing worldwidelohnson & Johnson, Guidant,
Medtronic, and Boston Scientific, in addition tol#dit as a serious candidate for becoming a
key player) and the second tier (local play&t5).

As opposed to the second tier play&fshe former league is characterized by various
strengths, including those in R&D and patents. rir@stional cardiology is a highly

5% Our review aims at exhaustivity, however, we omirginal references to innovation. For instanceCase
No COMP/M.3916-T-Mobile Austria/Tele.ring of 26 Apr2006, we regard as a marginal reference the
following one : “Some operators, such as Mobilkond &-Mobile, also have an unpaired UMTS frequency
spectrum. However, the market investigation fourat this is not currently usable for technologiessons; nor

is it possible to say when it will be usable (eitlas a result of technological innovation or change the
frequency spectrum). This spectrum is thereforaxant for the purposes of the present analyfid."at point
49).

%% The Commission states that “it is almost imposstol imagine developing a range comparable to éve n
entity in all the countries concerned. It would mean investment for each country of the order oRERJto 10
million and more than ten years of R& D work. Thdyopartially credible response would be to acqgeixisting
ranges already in the catalogues of accessible aoiep” (Case No COMP/M.2283-Schneider/Legrandf 3
January 2002, at point 610).

47 Case No COMP/M.3687-Johnson & Johnson/Guidansdkizgust 2005, at points 88-89, 113.

458 The Commission understands local players as “senspthat operate mainly only in some regions inope,
have small R&D budgets and a much smaller size tharleading players, and are less diversifiedy #veert
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innovative area with rapidly evolving produéts, and the leading players have many
innovation-related strengths. Among other thindgytenjoy vast financial capabilities to
finance massive R&D programmes (spending from aneseveral hundred million U.S.
dollars), a strong patent portfolio (patent pratattis crucial in order to gain access to the
U.S. market and, to a lesser extent, to Europearkats), as well as top-quality devices,
supported by good and abundant clinical data. Tdlsg rely on a strong and widespread
presence in the three most lucrative markets (tlse, Japan, and Europe), with the strategic
role of the U.S. markets as the largest (60% oldvade revenues) and most profitable ones,
with a view to amortizing massive R&D investments aeaching economies of scaf€The
Commission concludes that “the ability to propertynpete in the US market increases global
revenues and profits significantly and thus theaativeness of R&D project$®*

The competitive situation in the lyocell productiand processing technology market
is assessed in Cas&vC/Lenzing of 17 October 200Erom a dynamic perspective, it is
important to note that the merging parties raigedhjections of the alleged danger of free-
riding on their substantial investments and undees@ strong interest in protecting their
investment and research and development efféttsShe Commission does not examine the
validity of the parties’ argumerif§ due to its perception of the importance of patemsd
entry barriersin casu It points out that those arguments do not chahgefact that “the
parties currently hold the vast majority of all kg patents for lyocell production and
treatment, that they are in a position to blockignificantly delay the entry of third parties to
the ch34cé4ell production market and that market ensyimprobable in the foreseeable
future.’

In CaseVarta/Bosch of 31 July 1994s regards R&D in the sector concernee.,(
automotive starter batteries), the Commission anbntions that, in one of the product
reference markets (original equipment), sales areglly linked to R&D cooperation with
automobile manufacturers with a view to developiegy products while this is not the case in
the market for replacement pafts.

occasionally some competitive constraints, esplgdiathey manage to develop successful producthénkey
market for DES, overall, they remain fringe playassthey lack the above mentioned assets to woerynarket
leaders.” [d. at point 90).

59 1d. at point 77.See alsad. at point 73 (fundamentally, the Commission recogsithat “Interventional
cardiology is a relatively recent, innovation driveusiness which has registered dramatic growth the=last
few years”) and at point 76 (“The interventionatdialogy devices are differentiated products, wheuality of
performance and innovation are key parameters”LoAting to the Commission, the market for endoviascu
devices in Europe shows some features resemblogethf the market for interventional cardiologywewer,
there are also notable differences, in particufampvation appears to play a more modest roleigwttarket ee
id. at points 201-202, 204-206).

40 As regards the specialization and differentiatifnstents, it is important to note that the Comioiss
recognizes that those features are “clearly linkethe size of the markets they will serve: thets@ssociated
with the research and development, clinical tréadd marketing of a new dedicated stent are vety, lsigd such
effort can be undertaken only if the target marikesufficiently large to offer an acceptable retunm the
investment", as well as pointing out that “At thee time, the specialisation process increasefintecial and
human resource investment necessary to offer aleterne of products.”ld. at point 209).

%11d. at point 88.

42 5eeCase No COMP/M.2187-CVC/Lenzig of 17 October 2G@Ipoint 252.

%3 Note in this context that Lenzing is currently t@mpany spending the highest amount of money seareh
and development in the VSF aréad. @t note 153).

4%41d. at point 253.

%> Case No IV/M.012-Varta/Bosch of 31 July 1991, @inp12.See also idat points 14-15.
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Also, within the analysis of commitments, the Corssion invokes the dissolution of
the licensing agreement between Varta and Detafiarbereby the latter was influenced by
the former, and which had, according to the Comimissan extraordinary character due to
the share of know-how, exchanges of R&D and exparid the mutual utilization of IPR
without referring to a specific domain or applicati According to the Commission, the
dissolution thereof would not be immediate, but ldqroduce immediate effecte®

In CaseSiemens/Italtel of 17 February 199the Commission points out that the
public telecommunication equipment industry is elcggrized by intensive R&D activities :
“The public telecommunication equipment industrgdan particular the development and
manufacture of public switching, is research intemsCompanies typically spend around
15%-20% of their turnover in R&D®’ It adds that R&D investment co¥% “must be
regarded as necessary to be able to maintain aetdivg position from a technological point
of view”, and relates it to the minimal optimal &iz “Long term viability in the market
requires therefore a certain minimum amount ofssateorder to be able to develop a new
generation of switches and [sic] maintain the usaab in the industry of R&D expense to
sales™®? Lastly, the Commission seems to adopt the Schuripathypothesis by concluding
that “Technology constitutes therefore another diacteading to a relatively high

concentration of supply*°

In CaseExxon/Mobil of 29 September 199%®e Commission observes that “Motor
fuel retailing is characterised by low technologicaovation. Technological development is
achieved through gradual and relatively slow in@etal changes to processes and products
rather than revolutionary fast moving chang®$.'Similarly, in CaseTotalFina/Elf of 9
February 2000 it notes that “Fuels are homogeneous producth witlow degree of
technological innovation. (...) There is little teated innovation on the fuel retail market.
Technical progress relies more on fairly graduangjes to processes and products than on
radical breakthroughs'® According to the Commission, low technological amation (or

lack thereof) entails a number of consequencest, kiris typical of a market conducive to

% See id at points 34-36, 53-58, 62.

67 Case No COMP/M.468-Siemens/Italtel of 17 Febru95, at point 50. For more detai®e id, as well as
point 51 : “The major technological developmentgargling public switches have been described ahawer
product market definition. An important effect img context is that major technological innovatidysically
give rise to operators considering new supplierd auppliers considering opportunities to enter inew
markets.“See also id.at points 26-28, 42, 50-54 and at note 29.

%8 «“paccording to information submitted by the parti¢se main suppliers of public switches (Alcatell &7,
Ericsson, Northern Telecom, Siemens) each invedtesk to 500 million dollars or more in R&D for fdigh
switches in 1992."I¢.).

469 |d

47%1d. See als€Case No COMP/M.3653-Siemens/VA Tech of 13 July52@@ points 250-51 and at note 111 :

“[ There follow comments on Siemens’ research andamwent activities.108]* This [...]* research activity is
reflected in a significant number of patents. VAchalso has a considerable number of copyrighteptet
developments for electrical metal plant buildinbhére follow comments on Siemens’ researchdavelopment
activitied. The significant development costs and the Idneetit takes to develop products and services were
also confirmed in the Commission's market invesiiga One competitor stated that the costs of dgpirb
products and solutions for this industry are schitigat only major global companies could think abgeoing

into this business (anonymised results of the niaevey).”

The Commission also makes reference to R & D effontthe part of competitorSée idat point 374).

4’1 Case No 1V/M.1383-Exxon/Mobil of 29 September 1989point 473.
472 Case No COMP/M.1628-TotalFina/Elf of 9 Februarp@pat point 191 in conjunction with point 194.
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oligopoly and this is directly linked to the homogéty issu€'’® Second, in the absence of

innovation, competitors have no other choice thammeting on price¥* Third, low
technological innovation ensures that the natureahpetition (and the homogeneity of
products) will not substantially change in the néature?”® In Case Exxon/Mobil, the
Commission also observes that “Exxon and Mobil apge have nearly insurmountable
market leadership which according to some compstitodue to historical market conditions.
The aviation lubricants industry has suffered frpoor profitability and a high cost base as a
result of the continuous need for research and Idenent triggered by technological
advances in aircraft manufacturing. As a consecgien@ny suppliers withdrew from the
market*’® while “The parties claim that they do not hold d@ngurmountable technological
leadership because the technology required to cemvpauld be mature®” The Commission
replies that “This is probably true but does nadrae the fact that there are high barriers to
entry in the market due to approbation procedurgstwmake unlikely entries even if prices
were to be raised*™

Finally, in CaseNestlé/Perrier of 22 July 1992he Commission states that R&D
activities in the “water industry”’, as measuredR&D expenses, are of minor importance,
and the parties’ basic production process is a-esthblished, mature technolotfy.The
Commission specifies that “The total expendituréNektlé in R & D with respect to waters
(1,5 % of the annual turnover achieved in the sgcsoa clear indication in this respect. This
figure is lower than the average expenditure infttoel sectors (see p. 33 of the notification).
It can also be compared with the 15 to 25 % ofduen devoted by typically innovative
industries to R & D.*¥ Also, contrary to many other decisions, the Consinis recognizes
in this Decision the uncertainty of market positibald by a given firm as one of the
fundamental characteristics of dynamic marketshe‘Water industry cannot be considered as
an industry based on research, where new techmalodevelopments might quickly erode

acquired positions®*

For the nature of innovative activities, see alsar aeference to Case
Areva/Urenco/ETC JV of 6 October 2004 Appendix I, “Innovations as a benefit of
competition and other R&D incentives”.

B. Market entry
In CaseAllied Signal/Honeywell of 1st December 199®en analyzing market entry,

the Commission refers to [implicitly high] R&D casand the need for a high output to have
many product units to spread the costs over : foleoto enter the market and acquire a

473 Case No 1V/M.1383-Exxon/Mobil of 29 September 1989point 473.

47 1d. In Case No COMP/M.1628-TotalFina/Elf of 9 Febgu@000 (at point 191), the Commission confirms
that price competition is vital (although not exslte as a form of competition), but also adds d@masion that
is either inappropriately formulated or materiatigorrect. Namely, on the one hand, it observesfihas in the
relevant market compete essentially on prices thenother hand, it claims that the reference maskgerely
lacks competition : “As explained in the Exxon/Mbbecision, the market for motorway sales of fuelady
suffers from a competition deficit. First, compan@mpete essentially by means of prices. Theliglésroom
for manoeuvre as regards the other factors of cttigoe”

475 Case No 1V/M.1383-Exxon/Mobil of 29 September 1989point 473.

4’®See idat point 799.

477|d. at point 473.

478 |d

479 Case No IV/M.190-Nestlé/Perrier of 22 July 199 aint 126.
480
Id.

481 Id
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position on the market, the new entrant could dfierproducts at lower prices. However, this
requires the new entrant to be able to sell at leage quantities of the products in order to
amortise R&D costs. Given the presence of the copetbientity, the new entrant may,
however, be precluded from benefiting from the iegglieconomies of scalé®

The Commission also mentions entry and R&D sunkscimsCaseOmya/Huber PCC
of 19 July 20061t indicates that GCC/PCC blending technofdyequires a considerable
amount of know-how and R&D efforts, presents tresoms therefor, and concludes that most
of the R&D costs had already been incurred pre-eotmation by Huber, which intended to
enter the market for this technolo@y.It points out that “until takeover talks startedthw
Omya, Huber, one of the merging parties, had glgaukrsued its plans to enter the Finnish
market for coating calcium carbonates and had mreduconsiderable sunk costs in R&D and
production tests a coating grade calcium carbomat¢he market*® The Commission
specifies that Huber had incurred the majorityR&D costs in the product development at
the Kuusankoski site, which represents about 20-Dis overall R&D resource$®

According to the notifying party in Cas€omtom/Tele Atlas of 14 May 2008
innovation is one of the two reasons for a reductioentry barrieré®” In order to produce
navigable digital map databases of a quality coaigarto those supplied by Tele Atlas and
NAVTEQ, a credible market entrant needs the necgssghnological knowledge and to
make investments (according to the varying costnases) from less than EUR 100 million to
EUR 400 million at EEA level®

Finally, in the Commission’s estimation, marketrgnt interventional cardiology is
not impossible, especially if the new entrant dneshave the ambition to become a global
player with a significant market share, howevetryebarriersare significant,notably due to
the necessity to make important R&D investmentshis highly innovative field (Case
Johnson & Johnson/Guidant of 25 August 208% The Commission specifies that “As an
approximate measure, the major medical deviceslisuppgend to dedicate 10-15% of their
revenues to R&D ; R&D spending can be considerdijner for particularly innovative
projects, such as DES¥®

C. Collective dominandd!

“82 Case No COMP/M.1601-Allied Signal/Honeywell of Detcember 1999, at point 75.

83 seeCase No COMP/M.3796-Omya/Huber PCC of 19 July 2@0@oint 12.

“84 SeeDecision, point 367 in conjunction with point 386fine.

8%|d. at point 381.

88 As far as the analysis of R&D and innovation is@@rned, the Commission’s main observation is pitese

in our paper. As regards R&D cooperation subjecitafidentiality agreementseeid. at point 413.

87 SeeCase No COMP/M.4854-Tomtom/Tele Atlas of 14 May 204t points 111, 116.

88 Sedd. at point 122.

891d. at point 77 in conjunction with point 82.

49 Case No COMP/M.3687-Johnson & Johnson/GuidantsoAdgust 2005, at points 77 and 88. Aside from
R&D financing, other entry barriers include secgrioroperty rights for product development (or aticepa
high litigation risk), long time-to-market for neproducts, organization of effective sales force aodpital
presence, and building up an acceptable rangeodiipts (d. at point 82).

91 Note that we distinguish between collective domie and tacit collusion despite the fact that the
Commission stated explicitly that “Collective dorante is usually associated with the joint exerofsmarket
power through the tacit co-ordination of marketdegbur of a group of firms.” (Case No COMP/M.2498M-
Kymmene/Haindl and Case No COMP/M.2499-Norske SRaggnco/Walsum of 21 November 2001, at point
74), and despite the fact that this approach isistent with that adopted in the landmark decisionshich the
Commission examined collective dominance, such esdibn 92/553/EEC 1V/M.190-Nestlé/Perrier, Deaisio
97/26/EC IV/IM.619-Gencor/Lonrho, Decision 2000/H®/1V/M.1524-Airtours/First Choiceld. at point 76).
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In CaseMAN/Auwarter of 20 June 200Ivhen establishing whether or not there
would be a sufficient degree of structural simtlabetween MAN/Auwarter and EvoBus for
them to form a lasting duopoly as a result of tleéified concentration, the Commission
points out that “MAN/Auwarter and EvoBus both wishemploy a two-brand strategy-albeit
under the umbrella of a single management - aimednanufacturing and marketing
separately buses of two different makes. Both congsawill at the same time manufacture
commercial vehicles (trucks); this will produce béts in the R&D sphere and when it comes
to purchasing and producing componefité. The Commission also examines other common
features of the companies concerned, and concltiddsa sufficient degree of structural
similarity cannot be establishé%,

In CaseSCA/Metsa of 31 January 2Q0the Commission refers to innovation when
examining the characteristics of the markets fesue products that are conducive to
collective dominance, such as low market demanstieity or an advanced stage of market
growth (maturity). It observes that the Nordic tissmarkets are mature markets with low
growth prospects, and that “technical innovatiorelatively moderate and takes time to have
a strong influence on markets, partly due to timg liife of tissue machine$®

The Commission refers to lack of significant inntba on a mature markein(casu,
the ARG+ market for ethylene) as one of the elemémit it takes into account to establish
the existence of a collective dominant positioifCaseShell/DEA of 20 December 2Q0The
Commission specifies that there have been no megaarch and development advances over
the last 20 years, and that there are no qualitgrdnces between the different suppliers due
to a common binding specificatidi

D. Tacit collusiofi®®

In CaseMannesmann/Vallourec/llva of 31 janvier 19%part from the analysis of
competitive advantages, the Commission mentiongviation when examining the incentives
to engage in anticompetitive parallel conduct (taollusion). More precisely, it takes into
account a low rate of innovation when establishigeffects of market transparericy.

The Commission also indicates that innovation mrtrarket for primary float glass is
a factor that complicates tacit coordination (C&skkington-Techint/SIV of 21 December
1993498

As the issue of whether or not the European Coniomssas considered a collective dominant positiod &@cit
coordination (tacit collusion) as synonyms has lreésed in literature, and we have not analyzeditwsional
practice in this area, this distinction cannobgriori rejected. Moreover, note that even in the quotadtpthe
Commission uses the term “usually”.

92 Case No COMP/M.2201-MAN/Auwarter of 20 June 208Xlpoint 55.

“931d. at point 54.

94 Case No COMP/M.2097-SCA/Metsa of 31 January 2@80fpint 148.

49 Case No COMP/M.2389-Shell/DEA of 20 December 2G0Ipoint 78 See alssupranote 471-472, Cases
Exxon/Mobil of 29 September 1999 and TotalFinaf#l9 February 2000.

9% A more proper term is tacit coordination as théefadoes not involve statements of will, nevertiss| the
expression “tacit collusion” is commonly and wrongked as a synonym.

497SeeCase No IV/M.315-Mannesmann/Vallourec/llva of Zhdary 1994, at point 129.

9% Case No IV/M.358-Pilkington-Techint/SIV of 21 Deaber 1993 ; “Research and development is
increasingly important as manufacturers have sotogékxtend the range of value added products. Adsded to
innovation in on-line coating and the development@w glasses with energy saving and solar coleokfits.
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In CaseJCI/Fiamm of 10 May 20Q7ack of significant actual and future innovation
figures amongst a number of market characterigdush as stable and predictable demand,
homogeneity of products, or mature production tetdgy) that are likely to facilitate an
understanding on the terms of coordination in tlaekets concernef? The Commission also
nott;:go that the products in question are based @maéogy which is more than 100 years
old.

E. Innovations as a benefit of competition and OBR&D incentives

In CaseRyanair/Aer Lingus of 27 June 2QOinnovation is perceived as a benefit
resulting from effective competition. Accordingttee Commission, the elimination of actual
competition on the overlapping routes between tleeging parties would deprive customers
of benefits of effective competition, such as lowces, high-quality products, a wide
selection of goods and services, and innovation.

In CaseOmya/Huber PCC of 19 July 2006ne of the major anticompetitive effects
identified by the Commission is related to the @ation of the acquired party, Huber, as a
significant potential competitor and to a reductionR&D incentives as a result of the
concentration concerned. The Commission estimatdsin the absence of the transaction in
guestion, “as an independent supplier to the makkaber would have incentives to carry out
further research and development, while if acquitgdOmya, as the dominant supplier of
coating calcium carbonates, fewer such incentivedetvelop and innovate would be left as
this would cannibalise its own sales of GCC coatibgen if research and development
efforts were to continue, customers would probataybenefit, as the combined entity would
have no incentive to pass on the benefits to thEme. envisaged concentration would thus
reduce the benefits of innovation on the developmayket of calcium carbonate coating
GCC/PCC blends and additive¥?

According to the Commission's investigation in C&&B/Moulinex of 11 November
2003 the tabletop oven market is characterized byceffe competition. The Commission
regards constant innovatiofisas one of the benefits of effective competitiontiois market
(such as a fall in prices by about 15% over thd fias years, lack of entry barriers, the
possibility of a significant expansion of markesitimns)>%*

Product innovation leads to product differentiattbns complicating the emergence of anti-competiparallel
behaviour.” (d. at point 42).
99 Case No COMP/M.4381-JCI/Fiamm of 10 May 2007, aihip444 (the markets concerned are the markets for
_%E starter batteries cars/LCV and trucks/HCV).

Id.
1 Case No COMP/M.4439-Ryanair/Aer Lingus of 27 J@®87, at point 492. However, the Commission
sometimes refers to the term “price increases”hastdor various negative effects : lower innovati@a lower
decrease of prices than absent the merger, a reductoutput, choice, or qualityd. at notes 544, 829).
02 Case No COMP/M.3796-Omya/Huber PCC of 19 July 2@@oint 441. For a better understanding of the
Commission’s R&D analysiseeid. at points 367, 381, 386, 442.
%3 sych as self-cleaning, hot-air cooking, severakiomy levels, etc. (Case No COMP/M.2621-SEB/Moutine

of 11 November 2003, at point 134).
504 |d

78



The Commission also invokes innovation benefitsiltagy from competition in Case
Tomtom/Tele Atlas of 14 May 2008he Decision concerned refers to various types of
navigation devices : Portable Navigation DeviceND, Personal Digital Assistant (PDA),
GPS-enabled mobile telephone, and “in-dash” namigatlevice. In the Commission’s
evaluation, pre-merger, Tele Atlas and NAVTEQ cotageon both price and non-price
variables, as a result of which map database phiaes been substantially declining and map
innovations have been important over the last fears:®

Third parties fear that confidential information ialinthey pass to Tele Atlas could be
shared with TomTom after the merg€t.They draw the following conclusions therefrom :
(1) access to information about the future behawfats downstream customers would allow
the new entity to pre-empt any of their actions ednat winning more customers (through
better prices, innovative features, new businesscejuts, increased coverage of map
databases), (2) such a pre-emption possibility daeduce the incentive of TomTom’s
competitors to cooperate with Tele Atlas on pricpalicy, innovation, and new business
concepts, for cooperation would require exchangmfoirmation, (3) as a consequence, the
concentration concerned would strengthen the mgrketer of the only alternative map
supplier (NAVTEQ), and could lead to increased gsior less innovation in the market for
navigable digital map databasés.

Third parties claim that they encourage map datlsappliers to invest in a new
feature or extend the coverage of their map daégbaShey express the fear that the
concentration in question might increase TomTonwditya to obtain information about
innovations proposed by the PND producers upstr®amarticularly, they argue that the
information about new add-on features, which theyh like Tele Atlas to develop for their
use, could be shared with TomTom, and that TomTa@motess to the innovations of its
compegci)gors could give it a competitive advantagesales of PNDs are partly innovation-
driven:

The Commission rejects the abovementioned clainestduthe existence of smaller
companies offering innovative add-on feat@t®and the pre-merger communication of most
ideas related to new content to other customectu@iimg TomTomy**

According to four respondents to the Commissionisvestigation in Case
Areva/Urenco/ETC JV of 6 October 2Q0the concentration in question would limit
incentives to innovate due to the termination, byeva, of its independent research or
development?? It is claimed that “Areva would no longer have ianentive to develop an
alternative enrichment technology, as all researuth development will take place at ETC”,
and that “it would end the competition betweentthe only enrichment companies in Europe

*%51d. at point 278.
*%1d. at point 253.
507 Id

%814, at point 266.

509 Id.

*19 Also, independent PND manufacturers purchase adeaiures from external companiés.);

*11 According to the Commission, Tele Atlas’ investindacisions are consulted with the largest custepserd
not based on requests from individual companiegdTparties confirm that Tele Atlas consults thesgularly
about new investment ideas, and that the ideasthegtsubmit to Tele Atlas are usually consultethvather
important customersd.).

*12 Case Areva/Urenco/ETC JV of 6 October 208t4point 47.
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to embark on new projects to further develop tle@nelogy.®® The merging parties contest
the claims, in particular they maintain that Arelanot a competitor in the field of
independent research, and argue that, post-coatentrECT's incentives to invest in R&D
will be even greater than absent the transactiorcemed’* The Commission partially
rejects the parties’ claims, and partially conssdiaem difficult to assesSs® In this context, it

is important to note that the Decision concernegliexly refers to the long-term timing of
R&D process and uncertainty thereof. According e parties, had Areva decided to re-
initiate its own development of centrifuge techrgylpit would be likely to take 10-15 years
to reach the stage of industrial feasibifitj. The Commission also recognizes R&D
uncertainty as regards R&D results and commercietess. First, it points out that CEA, a
French government entity which conducted R&D praggan this area, has invested very
significant amounts in research into laser enriamn uranium, which has proved to be
unsuccessful and has been abanddhe8econd, it observes that “It is not certain that a
research undertaken by Areva will result in a comuiadly viable product®'® Globally, the
Commission’s evaluation is not unambiguous andelgrgeflects the problems related to
tension between static and dynamic perspectives.

In our opinion, the Decision concerned makes twgomeontributions in the field of
R&D. First, the Commission concludes that “In thiuationn’® it appears that the effect of
the operation on innovation may be marginal andcspéive.”””® Second, and most
surprisingly, the Commission adopts a very clead &axist stance on merger policy in
dynamic markets - it goes as far as to claim thabvation markets often do not require
public intervention : “Innovation markets are usyallependent on a large number of
uncertain parameters and therefore often do ndifyjjusegulatory intervention. This is
particularly true in a case such as uranium enraftntechnology where the new product
cycle is between 10 and 20 yeat$"For these reasons, having adopted the short-term
analytical framework (as required by the mergerdglimnes) and a laxist position, the
Commission concludes that the operation conceroed dot raise serious doubts as regards
the market for centrifuge or uranium enrichmentipoent>*

In CaseTelia/Telenor of 13 October 199¢he Commission estimates that as a result
of the concentration concerned, the Scandinaviarketefor TV distribution may enter the
digital era with a prognosis of reduced consumeiagT® In particular, in its evaluation, “it
is likely that broadcasters will have reduced inn@s to invest in improving quality and/or
in innovation of new content” in a situation in whicontent providers would be faced with a
dominant or even monopsonistic purchaser of coritetandinavid>*

*13|d. at point 48.

14| particular, sedd. at point 49.

*1>See idat points 51-52.

*1%1d. at point 47.

*171d. at point 50.

*181d. at point 52.

*9 That is, in view of the fact that (1) Urenco cuntg faces actual competition from Tenex and JN& well
as potential competition from USEC, and that (2)h# research were to be successful, it is vemiylikhat
Areva’s product would only be able to offer effeeticompetition in the long term.

%20|d. at point 52.

521 |d

522 |d

2 Case No COMP M.1439-Tell4/Telenor of 13 Octobed9,%t point 368.
524
Id.
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Lastly, in the Commission’s assessmentCase Astra Zeneca/Novartis of 26 July
200Q the concentration concerned will diminish inndmat competition due to the
elimination of one of the three leading market play{.e., AstraZeneca, Novartis, and
BASF) : “Without the merger, competition would haweveloped between the three
companies on the basis of their innovative produtssa consequence of the merger, one of
these innovators is removed from the market whidy meduce the incentives to further
innovate. In any event, the merger will bring tdgettwo out of only three strobilurin
producers and will reduce the competition that woatherwise have developed with the
existing and immediate pipeline product&>”

F. Role and effects of innovation (or lack theremf)market conditions and behaviors

In CaseSchneider/Legrand of 30 January 20@Be Commission only observes that
the choice of different products is determined mynisicant differences in standards and
habits between Member States, and refleictetifferent weightings in the assessment criteria
of products, such as differences in the importdhaeinstallers attach to innovation. Legrand
itself affirms that innovation “underpins its contiige position in [...]*, it seems to be of
little importance in [...]*, where there is [...]?%

The Commission also refers to the choice of pradust the basis of innovative
content in CaseCVC/Lenzig of 17 October 200Nevertheless, it only points out that
innovation is one of the important determinantstioé choice of the product concerned
without proceeding to any analysis of dynamic clesnigp the reference market : “the choice
of VSF by customers does not primarily depend doepconsiderations but rather on the
specific product characteristics of VSF, productovation and consumer preferences at a
given point in time™®?’

Further, the Commission affirms that competitorattiwvould challenge the new
entity's strategy based on price-discriminationaiast customers in individual, easily
identifiable market segments or against individugtomers) could be deterred by the threat
of retaliation (either in specific segments wittie commodities market or in higher-margin
speciality markets). Engaging in retaliation isgbke, since “the new entity would dispose of
an unrivalled range of products in the various Vi@krkets, and because of its higher
technological and product innovation potenti&f’.

In CaseMCI WorldCom/Sprint of 28 June 200the merging parties reproach the
Commission that it has failed to consider that wratmn plays a fundamental role in keeping
pace with ever-increasing demand for high-qualigyviees>?® Moreover, they argue that
“both customers and end users have the possitwlibypass degraded peering points through
new technologies such as caching and other stoectgniques”, and object that the merged
entity would be able to control technical developtsgas no individual ISP would be able to

impose standards on the Internet at the netword f&%

%2> geeCase No COMP/M.1806-Astra Zeneca/Novartis of 2¢ 2000, at point 219.

%26 Case Schneider/Legrarglpranote 457, at point 213 (the data between bracketsonfidential).
%27 CaseCVC/Lenzig,supranote 462, at point 53.

28|d. at point 181.

29 Case No COMP/M.1741-MCI WorldCom/Sprint of 28 J@@90, at point 176.

%30d. at point 191 in conjunction with point 193.

81



The Commission recognizes that innovation will pdayincreasingly important role in
the future development of the Internet, howevercansiders the parties’ claim about
bypassing degraded peering points as only partialig®*! Even though it admits that these
techniques are being increasingly used to combagiesiion and latency, the Commission
disagrees with the parties as to the general waladitheir statement in that, in its estimation,
(1) these techniques cannot be used for all typesowltent, (2) traffic still needs to pass
through the top-level connectivity providers to @mesfull connectivity, (3) some of these
techniques are also used by top-level connectmityviders to ease traffic congestion and
bring content closer to their customats.

The Commission also calls into question the psirtieability to control technical
developments and to impose Internet standarddfiritna that (1) a dominant player with a
large customer base will be best placed to sep#we for such innovatiohecause ofin
increasingly important role of innovation in thdaute development of the Internet, and that
(2) the dominant firm’'s technology would becomeeafalcto standard, since all its customers
would have adopted the technology chosen by thenibent>?

By contrast, in Caséohnson & Johnson/Guidant of 25 August 2068 Commission
explicitly recognizes that rapid, ongoing technadadyinnovation and product development
are the key drivers of competition, and that, insgguence, market leadership may fluctuate
over time>** Contrary to many other decisions, the Commissioesdacknowledge in this
Case, though in very broad terms, one of the basttires of highly dynamic markets related
to the effects of major innovations on competitmnditions : “Recent history in coronary
stents shows that each breakthrough has changemnheetitive landscape, like for instance
the introduction of DES>® Nevertheless, as regards the concentration intiqgneshe
Commission estimates that such drastic changesdwaatl occur. It must also be underlined
in this context that, having recognized the innmratriven character of the reference
markets, the Commission adopted a very short teahpoamework for the analysis of
competitive interactions : “to date the market doronary stents seems to be in a somewhat
different, more mature phase, in the sense thatthee no short term expectations of
revolutionary breakthrough; rather, the generaltisent is that over the next three years

there will be improvements at the margin of theenir products >*°

CaseAlcoa/Reynolds of 3 March 20@@ntains a small section dedicated to know-how
and technology®’ The Commission points out that many undertakirmgscancerned about
the impact of the merger as regards refinery teldgyoand know-how?>® The great majority
of information is confidential ; however, it is alethat, fundamentally, the Commission’s
appraisal focuses on the importance of innovationproduct-market competition, the
acquisition of competitive advantages in terms adgtgs, and entry deterrence. According to
the Commission, equipped with the newly-developezhmology for impure bauxite, one of
the merging parties, Reynolds, “would have beea position to attack Alcoa’s dominance.
By merging, Alcoa would not only remove this thrbat it would also gain access to the new

311d. at point 192 in conjunction with point 194.

321d. at point 192.

33|d. at point 194. As to innovation and IPR in the cdtmments,seeid. at point 405.

34 Case No COMP/M.3687-Johnson & Johnson/Guidansdkizgust 2005, at point 75.
3 |d. See alsad. at point 95.

3%|d. at point 75See alsad. at point 204Compare withid. at point 206.

%37 SeeCase No COMP/M.1693-Alcoa/Reynolds of 3 March 2GA@oints 49-51.

%38 |d. at point 49.
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technology, thereby further increasing the costaathge at the [ ]* facilities which would
then be controlled [ ]* by Alcoa. It would also nease Alcoa’s opportunities for deterring
entry.”*n light of the interpretation of the notion oflaminant position within the meaning
of the Merger Regulation, as established in the @msion’s decisional practice, it is
important to highlight the conclusion the Commissiaraws from this analysis
“Consequently, access to this new technology widirgthen Alcoa’s dominancé®

In Case Hoffmann La Roche/Boehringer Mannheim of 4 Februda808 the
Commission recognizes that one of the referenc&etsaconsidered (namely the market for
DNA probes) is a relatively young market with highowth rates, and that, generally, in
technology-driven markets, a careful analysis nhestmade of the likely development of
market dynamics. As a result, it considers necgdsadetermine whether Roche's dominant
position is sustainabf! The merging parties claim that the relevant maikett the infant
stage of development, as a consequence of whiclkeinahare figures have only a low
probative value in assessing a competitive sitnatidhe Commission explicitly rejects the
low probative value of markets parts in the dynamarket in question and bases its
conclusion on the security of Roche’s market share.

The Commission concludes de facto that such a youegget with high growth rates
will not be dynamic, inasmuch as Roche's markettiposwill continue to be secure, and
“although growing at a fast rate, [the relevant keflr has left the infant stage, where
significant uncertainty remains as to which tecbggl will become the industry standard”.
The Commission adopts this position for the follegvreasons : (1) the DNA probe markets
have not experienced volatile market share movesnienthe past, (2) there has not been a
change in market leadership since Roche's acauisifi the PCR technology in 1991, and (3)
the investigation has not revealed any indicatibat tthe market structure will change
fundamentally in the future ; rather, on the basiall the documents submitted by the parties
and all the third parties, the Commission considetsgitimate to conclude that the PCR
technology will continue to be the dominant tecloggl in the future ; “For example, one of
the market studies submitted by the parties estisnthiat the market share of PCR technology
will increase to 75 % by the year 2002 and to 86ythe year 2005 It is thus clear that
the Commission’s analysis is solely based on thettral indicator of market parts, and that
it does not adopt any effects-based approach. AigoCommission starkly contrasts the Case
examined with other cases in which it allegedlyoguzed that high market shares would be
eroded in the future through competit®¥i.In summa having rejected the existence of
market dynamics in a young market with high grovetfes, the Commission concludes, solely
on the basis of the analysis of market parts, tttemarket position of Roche in DNA probes
will not be eroded by market dynamics in the foeadste future’ Hence, it is manifest that
the Commission appraises the dynamic market coaddma purely static way, and relies on
an extremely simplistic structural analysis limit@hly to the importance of market
concentration.

*391d. at point 51.
540|d.

4! Case No IV/M.950-Hoffmann La Roche/Boehringer Magim of 4 February 1998, at point 135.
542
Id.

53 3ee idat note 11.
544 Id
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In CaseMannesmann/Vallourec/llva of 31 January 19@4ide from a reference to
tacit coordination, the Commission mentions innmratvhen analyzing a producer’s ability
to gain a competitive advantage over its competitdtr states first in abstract terms that
innovation is a means to acquire a competitive athge, and then, that this is not tine
casy since innovation plays only a relatively minoferin the industry concerned : 80-90%
of the seamless stainless steel tubes (SST) armaodity products subject to widely-accepted
international specifications, and the amount obueses allocated to R&D is rather 16V
The Commission concludes that neither of the twoketdeaders would be able to gain any
significant competitive advantage, even if resosircarrently invested in R&D were to be
increased’®

In CaseSaint-Gobain/Wacker-Chemie/NOM of 4 December 1986 Commission
considers that R&D is generally of minor significarin the production and processing of SiC
for abrasive applications, however, in certain rearkegments, the proportion of turnover
invested in R&D is highet!’ In particular, R&D plays an important role in tHewnstream
production of abrasive end-products. In this regpde Commission specifies that “A
supplier of SIC abrasive grains can profit from Em®wledge he acquires on the market for
abrasive end-products, because it enables himdptdds production of abrasive minerals
more easily to the developments on the downstrearken™*®

As to the concentration concerned, the Commissiseives that “considering the size
of the competitors remaining after the operatiargeiems clear that the parties will be the
technological leader in the production of SiC gsdior abrasive applications. Norton already
considers itself to be the acknowledged technoddigader™*° Further, it points out that
“Saint-Gobain is a leading player on the downstreaarket for abrasive end-products. Its
vertical integration therefore gives Saint-Gobam alvantage vis-a-vis its non-integrated
competitors in the market for SiC grains for abrasapplications. Saint-Gobain is the only
vertically integrated producer of SiC abrasive ggan Western Europe™®

Last but not least, in CaseEB/Moulinex of 11 November 200Be Commission
estimates that the protracted lack of innovationne of the three reasons (the others being
the withdrawal of product lines and the interruptiof supplies to distributors) whose
combination led to a substantial fall in Moulinesdles between 2000-2002 in all the markets
(at least by 20%, 30%, 50% in various mark&ts)The Commission also notes the role of
innovation in product support by suppliers in Ca&A/Metsé of 31 January 208°%

G. Other cases

%% Case No 1V/M.315-Mannesmann/Vallourec/llva of Zhdary 1994, at point 78. The Commission does not
specify this amount. Interestingly, this point iegeded by the title “Cost savings through innardti but no
economies are examined therein.

546 Id.

47 1d. at point 173 [the parties’ part of turnover ineebtin R&D : confidential]. As regards market entry,
investment, and know-howge alsad. at point 187.

>#8|d. at point 174.

*91d. at point 173.

*0|d. at point 174.

*!g5ee idat points 89, 183, 265, 379.

2|d. at point 199.
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1. Essence of innovation and benefits thereof

In CasedUPM-Kymmene/Haindand Norske Skog/Parenco/Walsum of 21 November
2001, the Commission explains the character of innowaftflargely production process
innovation) in the paper-making industry, and p®itat the role of R&D cooperation between
producers>® Even though technological progress normally takésce in production
processes in this industry, product innovations alscur and take the form of enhancements
of existing qualities. The Commission notes, irggrgly, that “These improvements also
have been brought about by process developmemig’that “The aim is principally to enable
products to be used in higher priced end-usesefibver repositioning the paper higher in the
market.®* It also indicates the benefits derived from inrtavss : easily available up-to-date
technology, lower costs, a reduced use of natesurces, et®>

2. Definition of relevant product markets

As above-mentioned, the Decision in Cdsemtom/Tele Atlas of 14 May 208&ers

to various types of navigation devices : Portabéijation Devices (PND), Personal Digital
Assistant (PDA), GPS-enabled mobile telephone, dnedash” navigation device. The
Commission takes into account the potential effedtduture innovations on the current
product-market definitions in the field of navigati devices. At present, mobile telephones
with navigation functionality represent a very shsalare of all navigation devices, and PDAs
constitute a declining market. Even though respotsd® the market investigation consider
that PNDs, mobile telephones with navigation fumdlity, and in-dash device will continue
to co-exist as separate markets in the foreseéatbiee, the Commission states that it is likely
that “innovation will, to a certain extent, bluretbboundaries between the different types of
navigation devices in coming years®.

3. Market dynamics

*33eeCases UPM-Kymmene/Haindl and Norske Skog/Parenatsivkh of 21 November 2001, at point 106 :

“Technological development: paper making is a psededustry. Innovation normally takes place maore¢hie
paper production process and less in the prodtsdH.ilndeed, most of the research and developspsnding

is targeted to improve the production process tnomprovement in process technology and processao
This kind of research and development is to a laegient undertaken by and in cooperation with the
manufacturers of paper machines (Case No COMP/N2PBM-Kymmene/Haindl and Case No
COMP/M.2499-Norske Skog/Parenco/Walsum of 21 Novem@901, point 40) and benefit all clients (thatois
say, the paper suppliers).”

*4|d. at point 107.
%5°|d. Moreover, according to the Commission,

“During the nineties there have been a number afhgks in the production process of the pulp andipap
industry. These have come about through ratiortalizsaof production, changes in national or European
environmental policy, as well as new technologa@¥ances in the production processes. One ressibbéden a
dramatic reduction in the use of water and ene@her changes to the production process have iadltie
replacement of chlorine bleaching by elementalatally chlorine-free processes (bleaching is neagsto
increase the brightness of the paper). Another ftapb evolution relates to the increasing imporeamd
recovered paper as a raw materiald. at point 38).

¢ CaseTomtom/Tele Atlas, supmote 487, apoint 71. “In the future the relevant product mari@ PNDs

may have to be extended to include mobile telephomigh navigation functionality and other consumer
electronic products with navigation functionalibat may appear on the market” (Id.).
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In CaseDow Chemical/Union Carbide of 3 May 2Q0he dynamic aspects of the
reference markets related to R&D activities anéllattual property rights play a crucial role
in the Commission’s competitive analy3ié.In particular, the Commission examines the
relative competitive strength of the new entityniarly, market dynamics is of interest in the
high profile CaseAerospatiale-Alenia/de Havilland of 2 October 199&ccording to the
Commission, “The evaluation of market power mugect this dynamic of the market and
take into account the fact that a competitor igipalarly strong in the strategic parts of the
overall market.®®® However, market dynamics is not analyzed from peespective of
dynamic efficiencies, therefore, our paper only tioers the explicit use of this notion in the
Decision concerned. Rather, the Commission examifesther or not, as a result of the
concentration concerned, there exists a high hak in the foreseeable future, the dominant
position of ATR/de Havilland would transform intaxv@nopoly.

Finally, contrary to the constant practice, in CA€2L/Time Warner of 11 October
200Q the Commission objects that the merging partieasoning does not take into account
market dynamics : “AOL’s analysis is based on #icstaew of the music distribution market,
which does not factor in the synergies and changash will be brought about by the
merger”>>® and indicates examples theré¥¥This reference is only to signal the issue, since
our paper does not encompass the analysis of mdyketmics in all its aspects. Moreover,
the Comm. CE is concerned with the new entity’sticdrover the technology in question and

its capacity to dictate the technical standardsl&ivering music over the Intern®t.

APPENDIX Il : LIST OF ALL THE PHASE Il DECISIONS TAKEN BY THE
EUROPEAN COMMISSION IN MERGER CONTROL (21 SEPTEMBER 1989-21
SEPTEMBER 2008)

A. Merger case by Decision Type- Art. 8(1)

M.4956-STX/AKER YARDS
M.4942-NOKIA/NAVTEQ

M.4874-ITEMA HOLDING/BARCOVISION DIVISION
M.4854-TOMTOM/TELE ATLAS
M.4781-NORDDEUTSCHE AFFINERIE/CUMERIO
M.4747-1BM/TELELOGIC

M.4734-INEOS/KERLING
M.4731-GOOGLE/DOUBLECLICK
M.4662-SYNIVERSE/BSG

5" See notabl\Case COMP/M.1671-Dow Chemical/Union Carbide of 8&\000, at points 75, 104-114, 119-
123, 131-138, 147-148, 194. We have not proceenléldet examination of the Decision concerned inrttaén
part of our paper, since the great majority of rerfiees to the dynamic aspects of the relevant rnsarkelate to
intellectual property rights.

8 Case No IV/M.053-Aerospatiale-Alenia/de Havillanf? October 1991, at point 52.

9 Case No COMP/M.1845-A0OL/Time Warner of 11 OctoP@®0, at point 85.

%0 |n particular, the Commission estimates that &ttd be borne in mind that the development of new
proprietary technologies or formats for music defivvia the Internet would by itself suffice to clgg AOL’s
business model(id.). The Commission also mentions a policy of sgitacquisitionsgee id.at point 55).

1 See idat points 55-56.
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M.4647-AEE/LENTJES
M.4523-TRAVELPORT/WORLDSPAN
M.4403-THALES/FINMECCANICA/AAS/TELESPAZIO
M.4215-GLATFELTER/CROMPTON ASSETS
M.4094-INEOS/BP DORMAGEN
M.3975-CARGILL/DEGUSSA FOOD INGREDIENTS
M.3848-SEA-INVEST/EMO-EKOM
M.3625-BLACKSTONE/ACETEX
M.3178-BERTELSMANN/SPRINGER/JV

B. Merger case by Decision Type- Art. 8(2)

M.3333-SONY/BMG (4064)
M.3216-ORACLE/PEOPLESOFT
M.3056-CELANESE/DEGUSSA/EUROPEAN OXO CHEMICALS
M.2706-CARNIVAL CORPORATION/P&O PRINCESS
M.2499-NORSKE SKOG/PARENCO/WALSUM
M.2498-UPM-KYMMENE/HAINDL

M.2495-HANIEL/FELS

M.2333-DE BEERS/LVMH
M.2314-BASF/PANTOCHIM/EURODIOL
M.2201-MAN/AUWARTER
M.1940-FRAMATOME/SIEMENS/COGEMA/JV
M.1882-PIRELLI/BICC

M.1879-BOEING/HUGHES

M.1225-ENSO/STORA

M.1016-PRICE WATERHOUSE/COOPERS & LYBRAND
M.970-TKS/ITW SIGNODE/TITAN

M.794-COCA-COLA ENTERPRISES/AMALGAMATED BEVERAGES REAT
BRITAIN

M.484-THYSSEN STAHL/KRUPP/RIVA/FALCK/ACCIAITER
M.477-MERCEDES-BENZ/KASSBOHRER
M.468-SIEMENS/ITALTEL

M.358-PILKINGTON/SIV
M.315-MANNESMANN/VALOUREC/ILVA
M.269-SHELL/MONTECATINI
M.222-MANNESMANN/HOESCH
M.68-TETRAPAK/ALFA-LAVAL

C. Merger case by Decision Type- Art. 8(2) with (conditions and obligations)

M.4980-ABF/GBI BUSINESS
M.4919-STATOIL/CONOCOPHILLIPS

M.4726-THOMSON CORPORATION/REUTERS GROUP
M.4525-KRONOSPAN/CONSTANTIA
M.4513-ARJOWIGGINS/M-REAL ZANDERS REFLEX
M.4504-SFR/TELE 2

M.4404-UNIVERSAL MUSIC GROUP/BMG MUSIC PUBLISHING
M.4381-JCI/FIAMM
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M.4187-METSO/AKER KVAERNER
M.4180-GAZ DE FRANCE/SUEZ
M.4000-INCO/FALCONBRIDGE
M.3916-T-MOBILE AUSTRIA/TELE.RING
M.3868-DONG/ELSAM/ENERGI E2
M.3796-OMYA/J.M. HUBER PCC
M.3696-E.ON/MOL

M.3687-JOHNSON & JOHNSON/GUIDANT
M.3653-SIEMENS/VA TECH
M.3436-CONTINENTAL/PHOENIX
M.3431-SONOCO/AHLSTROM/IV
M.3099-AREVA/URENCO/ETC JV
M.3083-GE/INSTRUMENTARIUM
M.2978-LAGARDERE/NATEXIS/VUP
M.2972-DSM/ROCHE VITAMINS
M.2947-VERBUND/ENERGIE ALLIANZ
M.2903-DAIMLER CHRYSLER/DEUTSCHE TELEKOM / JV
M.2876-NEWSCORP/TELEPIU
M.2861-SIEMENS/DRAGERWERK/JV
M.2822-ENBW/ENI/GVS
M.2698-PROMATECH/SULZER TEXTIL
M.2650-HANIEL/CEMENTBOUW/JV (CVK)
M.2568-HANIEL/YTONG
M.2547-BAYER/AVENTIS CROP SCIENCE
M.2533-BP/E.ON
M.2530-SUDZUCKER/SAINT LOUIS
M.2434-GRUPO VILLAR MIR/ENBW/HIDROELECTRICA DEL CANABRICO
M.2420-MITSUI/CVRD/CAEMI
M.2389-SHELL/DEA
M.2139-BOMBARDIER/ADTRANZ
M.2060-BOSCH/REXROTH
M.2033-METSO/SVEDALA

M.1915-THE POST OFFICE/TPG/SPPL
M.1853-EDF/ENBW

M.1845-AOL/TIME WARNER
M.1813-INDUSTRI KAPITAL (NORDKEM)/DYNO
M.1806-ASTRA ZENECA/NOVARTIS
M.1693-ALCOA/REYNOLDS
M.1673-VEBA/VIAG

M.1671-DOW CHEMICAL/UNION CARBIDE
M.1663-ALCAN/ALUSUISSE
M.1641-LINDE/AGA
M.1636-MMS/DASA/ASTRIUM

M.1630-AIR LIQUIDE/BOC
M.1628-TOTALFINA/ELF AQUITAINE
M.1601-ALLIED SIGNAL/HONEYWELL
M.1578-SANITEC/SPHINX

M.1532-BP AMOCO/ATLANTIC RICHFIELD
M.1439-TELIA/TELENOR
M.1383-EXXON/MOBIL
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M.1313-DANISH CROWN/VESTJYSKE SLAGTERIER
M.1221-REWE/MEINL

M.1157-SKANSKA/SCANCEM
M.1069-WORLDCOM/MCI (II)
M.986-AGFA-GEVAERT/DU PONT
M.950-HOFFMANN-LA ROCHE /BOEHRINGER MANNHEIM
M.942-VEBA/DEGUSSA

M.938-GUINNESS/GRAND METROPOLITAN
M.913-SIEMENS/ELEKTROWATT
M.877-BOEING/McDONNELL DOUGLAS
M.856-BRITISH TELECOM/MCI (I1)

M.833-THE COCA-COLA COMPANY/CARLSBERG A/S
M.754-ANGLO AMERICAN CORPORATION/LONRHO
M.737-CIBA-GEIGY/SANDOZ
M.623-KIMBERLY-CLARK/SCOTT PAPER
M.603-CROWN CORK & SEAL/CARNAUDMETALBOX
M.582-ORKLA/NVOLVO

M.580-ABB/DAIMLER BENZ
M.553-RTL/VERONICA/ENDEMOL (“HMG”)
M.430-PROCTER & GAMBLE/VP SCHICKEDANZ (II)
M.308-KALI + SALZ/MDK/TREUHAND
M.291-KNP/BUHRMANN TETTERODE/VRG
M.269-SHELL/MONTECATINI

M.214-DU PONT/ICI

M.190-NESTLE/PERRIER
M.126-ACCOR/WAGONS-LITS

M.43-CEAC/MAGNETI MARELLI
M.42-ALCATEL/TELETTRA

M.12-VARTA/BOSCH

D. Merger case by Decision Type- Art. 8(3)

M.4439-RYANAIR/AER LINGUS
M.3440-ENI/EDP/GDP

M.2416-TETRA LAVAL/SIDEL
M.2283-SCHNEIDER/LEGRAND
M.2220-GENERAL ELECTRIC/HONEYWELL
M.2187-CVC/LENZING

M.2097-SCA/METSA TISSUE

M.1741-MCI WORLDCOM/SPRINT
M.1672-VOLVO/SCANIA
M.1524-AIRTOURS/FIRST CHOICE : 2
M.1027-DEUTSCHE TELEKOM/BETARESEARCH
M.993-BERTELSMANN/KIRCH/PREMIERE
M.890-BLOKKER/TOYS “R” Us (Il)
M.784-KESKO/TUKO

M.774-SAINT GOBAIN /WACKER CHEMIE/NOM
M.619-GENCOR/LONRHO
M.553-RTL/VERONICA/ENDEMOL (“HMG”)
M.490-NORDIC SATELLITE DISTRIBUTION
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M.469-MSG MEDIA SERVICE
M.53-AEROSPATIALE/ALENIA/DE HAVILLAND

E. Merger case by Decision Type- Art. 8(4)

M.2416-TETRA LAVAL/SIDEL
M.2283-SCHNEIDER/LEGRAND
M.890-BLOKKER/TOYS “R” Us (Il)
M.784-KESKO/TUKO

APPENDIX [11 : LIST OF THE MAJOR INNOVATION CASES

. Case No IV/M.490-Nordic Satellite Distribution d9 July 199%*

. Case No IV/M.877-Boeing/McDonnell Douglas of Blly 1997

. Case No IV/M.737-Ciba-Geigy/Sandoz of 17 Jul9d.9

. Case No IV/M.269-Shell/Montecatini of 8 June 499

. Case No COMP/M.4747-1BM/Teleologic of 5 March080

. Case No COMP/M.2416-Tetra Laval/Sidel of 30 ®eta2001

. Case No COMP/M.2547-Bayer/Aventis Crop ScierfceroApril 2002

. Case No COMP/M.3436-Continental/Phoenix of 2600er 2004

. Case No COMP/M.3083-GE/Instrumentarium of 2 Seyer 2003

. Case No COMP/M.2220-General Electric/Honeywe8 duly 2001

. Case No COMP/M.4956-STX/Aker Yards of 5 May 2008

11. Case No IV./M.623-Kimberly-Clark/Scott of 1endiary 1996

12. Case No IV/M.214-Du Pont/ICI of 30 Septembe®2.9

13. Case No IV/M.430-Procter & Gamble/VP Schicked@h of 21 June 1994
14. Case No COMP/M.4187-Metso/Aker Kvaerner of Et&mber 2006

15. Case No COMP/M.1630-Air Liquide/BOC of 18 Jaryl2000

16. Case No IV/M.603-Crown Cork & Seal/CarnaudMuatal of 14 November 1995
17. Case No COMP/M.2972-DSM/Roche Vitamins of 2[y 2003

18. Case No COMP/M.4403-Thales/Finmeccanica/AlcAtehia Space & Telespazio of 4
April 2007

19. Case No IV/M.1313-Danish Crown/Vestjyske Slagteof 9 March 1999

20. Case No IV/M.469-MSG Media Service of 9 Novemb@o4

21. Case No IV/M.993-Bertelsmann/Kirch/Premier@ 6fMay 1998

22. Case No IV/M.774-Saint-Gobain/Wacker-Chemie/NGIM December 1996

23. Case No IV/M.619-Gencor/Lonrho of 24 April 1996
24. Case No IV/M.890 - Blokker/Toys “R” Us of 26nki1997°°

O©CoOoO~NOUP~,OITDA,WNE

52 Thijs Decision should be compared with Case No INAB9-Telia/Telenor of 13 October 1999.

53 We have not analyzed the Decision concerned, shee€ommission makes only general observationstabo
the merging parties’ advantages and disadvantages,does not refer explicitly to dynamic efficiezsior
innovation. Rather, it focuses on the strengtheniafigthe already strong position of Blokker and the
concentration of supply. However, the Decision irestion certainly merits a closer investigationnfrthis
perspective.

See"Strategic value and complementarity of Toys Rtty8lokker”, at points 89-94, and “The potentialTadys

R Us in the Blokker Group”, at points 95-98, ashasl “Comments of suppliers”, at points 99-102.
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APPENDIX IV : LIST OF OTHER CASES

arwnE

Case No COMP/M.2201-MAN/Auwaérter of 20 June 2001

Case No COMP/M.1601-Allied Signal/Honeywell of 1d@enber 1999
Case No COMP/M.3796-Omya/Huber PCC of 19 July 2006

Case No COMP/M.2283-Schneider/Legrand of 30 Janz2@dy

Case No COMP/M.2187-CVCl/Lenzig of 17 October 2001

6 7. Case No COMP/M.2498-UPM-Kymmene/Haindl andeCl® COMP/M.2499-Norske
Skog/Parenco/Walsum of 21 November 2001

8. Case No COMP/M.4439-Ryanair/Aer Lingus of 27eJ2607

9. Case No COMP/M.1741-MCI WorldCom/Sprint of 2862000

10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24,
25.
26.
27.
28.
29.
30.
31.

Case No IV/M.315-Mannesmann/Vallourec/llva dfJanuary 1994
Case No IV/M.774-Saint-Gobain/Wacker-Chemie/NOM December 1996
Case No COMP/M.2097-SCA/Metséa of 31 January1200

Case No COMP/M.4854-Tomtom/Tele Atlas of 14yN2808

Case No COMP/M.468-Siemens/Italtel of 17 Felyrd&95

Case No COMP/M.1806-Astra Zeneca/Novartis od@g 2000

Case No COMP/M.3687-Johnson & Johnson/Guida®b dugust 2005
Case No IV/M.358-Pilkington-Techint/SIV of 2Z8ember 1993

Case No COMP/M.4381-JCI/Fiamm of 10 May 2007

Case No COMP/M.2621-SEB/Moulinex of 11 Noveni2@d3

Case No COMP/M.2389-Shell/DEA of 20 Decembé¥120

Case No IV/M.012-Varta/Bosch of 31 July 1991

Case No COMP M.1439-Telia/Telenor of 13 Octd899

Case No IV/M.190-Nestlé/Perrier of 22 July 1992

Case No IV/M.1383-Exxon/Mobil of 29 Septemb899

Case No COMP/M.1628-TotalFina/Elf of 9 Februzop0

Case No COMP/M.1693-Alcoa/Reynolds of 3 Mar6h@

Case No IV/M.950-Hoffmann La Roche/Boehringariviheim of 4 February 1998
Case No COMP/M.3099-Areva/Urenco/ETC JV of 6oDer 2004
Case No COMP/M.3653-Siemens/VA Tech of 13 2005

Case No COMP/M.1671-Dow Chemical/Union Carlmtid May 2000
Case No COMP/M.1845-A0L/Time Warner of 11 Oetop000
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