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ABOUT US 

The Bonavero Institute of Human Rights is a research institute within the Faculty of Law 

at the University of Oxford. It is dedicated to fostering world -class research and 

scholarship in human rights law, to promoting public engagement in and understanding 

of human rights issues, and to building valuable conversations and collaborations 

between human rights scholars and human rights practitioners. The Bonavero Institute 

seeks to ensure that its research is of contemporary relevance and value to the promotion 

and protection of human rights. As part of its mission, the Bonavero Institute nurtures a 

vibrant community of graduate students, hosts outstanding scholars of law and other 

disciplines, and collaborates with practitioners engaged in the most pressing 

contemporary human rights issues around the world.  For more information, please visit 

our website. 

The Bonavero Reports Series is the flagship outlet for the scholarship produced at the 

Institute. It presents cutting -edge research in a straightforward and policy-ready manner 

and aims to be a valuable source of information for scholars, practitioners, judges and 

policymakers on pressing topics of the current human rights agenda.  

The present report was edited by Dr Christos Kypraios, Programmes Manager of the 

Institute, and Danilo B. Garrido Alves, DPhil candidate and Research Assistant at the 

Institute, and covers developments on COVID-19 responses across 27 jurisdictions until 

early September 2020 from a human rights and rule of law perspective. This report 

updates and expands upon Bonavero Report 3/2020, edited by Prof. Liora Lazarus, former 

Head of Research of the Institute. 

  

https://www.law.ox.ac.uk/centres-institutes/bonavero-institute-human-rights
https://www.law.ox.ac.uk/content/bonavero-reports-series
https://www.law.ox.ac.uk/sites/files/oxlaw/v3_bonavero_reports_series_human_rights_and_covid_19_20203.pdf
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INTRODUCTION 

Prof. Liora Lazarus 

 

This is the second extended version of a report  published in May 2020 by the Bonavero 

Institute of Human Rights which included an analysis of Covid 19 limitation measures in 

11 jurisdictions.1 This second updated report now includes reference to 27 jurisdictions 

from a wider range of legal cultures and regions covering developments up until 

September 2020. It also now includes an in-depth analysis of international law standards 

and practice.  

The Covid 19 pandemic struck at a precarious time of democratic backsliding and growing 

illiberalism.2 The risk we identified in our first report was that illiberal populist attacks on 

human rights, the rule of law, and constitutional democratic values could intensify. 

Amongst our strongest concerns was that Covid 19 emergency measures risked becoming 

a foundation for greater consolidation of executive power in a period of rising autocratic 

populism, and a basis for executive overreach well beyond the protection of public health. 

Six months on, and based on a greater set of jurisdictions, a complex picture has emerged 

which both justify and alleviate our concerns. 

Our human rights benchmark against which we evaluate Covid-19 measures, requires that 

measures be impermanent, continually evaluated, and firmly contained in the ôexceptional 

categoryõ within any political culture and system.3 Moreover, that rights limiting measures 

are subject to regular democratic and judicial scrutiny. While always contextualised within 

a public health context, rights limitations must always be tested against formal principles 

of legality, and substantive principles of proportionality. 4 The formal legality principle 

 
1 Bonavero Institute of Human Rights, ôA Preliminary Human Rights Assessment of Legislative and 

Regulatory Responses to the COVID-19 Pandemic across 11 Jurisdictionsõ, Bonavero Reports Series, n. 

3/2020, 6 May 2020 (accessed in 29 October 2020). 
2 T Ginsburg and A Huq, How to Save a Constitutional Democracy, (Chicago University Press, 2018); S 

Gardbaum, ôThe Counter-Playbook: Resisting the Populist Assault on Separation of Powersõ (forthcoming); 

K L Scheppele, ôAutocratic Legalismõ 85 University of Chicago Law Review 2018. 
3 A Greene, Emergency Powers in a Time of Pandemic, Bristol University Press 2020. 
4 Council of Europe, Respecting democracy, rule of law and human rights in the framework of the COVID-19 

sanitary crisis: a toolkit for member States, 7 April 2020. 

https://www.law.ox.ac.uk/sites/files/oxlaw/v3_bonavero_reports_series_human_rights_and_covid_19_20203.pdf
https://www.law.ox.ac.uk/sites/files/oxlaw/v3_bonavero_reports_series_human_rights_and_covid_19_20203.pdf
https://www.law.ox.ac.uk/sites/files/oxlaw/v3_bonavero_reports_series_human_rights_and_covid_19_20203.pdf
https://rm.coe.int/sg-inf-2020-11-respecting-democracy-rule-of-law-and-human-rights-in-th/16809e1f40
https://rm.coe.int/sg-inf-2020-11-respecting-democracy-rule-of-law-and-human-rights-in-th/16809e1f40
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requires at the very least that laws promulgated meet the ôquality of lawõ test which also 

insists on high levels of specificity with respect to enforcement powers. The substantive 

proportionality element, requiring clear necessity of any measure, is inevitably contextual 

and case specific. Of equal importance, is the principle of equality in mitigating the 

unequal burdens that particular classes of rights bearers will experience.5 In order for 

individual justice to be achieved, individual rights limitations must be evaluated in the 

granular circumstances of each case. 

Our evaluations of Covid 19 measures also takes into account the positive obligations that 

States bear to protect life, access to health and health security, and the extent to which 

these obligations should be shaped by countervailing negative rights.6 A stereoscopic 

view of the human rights engaged in public health emergencies is thus crucial in assessing 

the rights conformity of particular measures. What is essential in this evaluation, are 

robust, transparent and expert mechanisms of accountability which are able to evaluate 

the scientific and policy justifications of both rights limitations and the r equirements of 

positive duties. This is not only a matter of proper constitutional practice, but also a 

requirement flowing from the effective protection of these rights.  

Striking an appropriate balance between these positive obligations and countervailing  

negative rights, can thus only be successfully achieved in an environment of democratic, 

judicial and scientific contestation. Existing and novel structures of parliamentary and 

executive oversight are thus a key part of the ongoing accountability process of 

emergency measures. It is also imperative that courts remain open and fully functioning 

in order to ensure that judicial oversight is maintained. Moreover, successful measures 

can also only be achieved where a political community has shared epistemic belief in 

scientific evidence, and where expert scientific knowledge and debate is genuinely ð 

decisionally and institutionally - independent of political influence. 7 

 
5 J Waldron, ôSecurity and Liberty: The Image of Balanceõ Journal of Political Philosophy 2003. 
6 N Mavronicola ôPositive Obligations in Crisisõ Strasbourg Observers 7 April 2020; E Stubbin Bates, ôArticle 2 

ECHRõs Positive Obligations ð How Can Human Rights Law Inform the Protection of Health Care Personnel 

and Vulnerable Patients in the Covid-19 Pandemicõ Opinio Juris 1 April 2020.  
7 G Appleby, Horizontal accountability: the rights-protective promise and fragility of executive integrity 

institutionsõ 23(2) Australian Journal of Human Rights (2017) 168. M Landler and S Castle, ôThe Secretive 

Group Guiding the U.K. on Coronavirusõ The New York Times 24 April 2020; See concerns expressed about 

https://strasbourgobservers.com/2020/04/07/positive-obligations-in-crisis/
http://opiniojuris.org/2020/04/01/covid-19-symposium-article-2-echrs-positive-obligations-how-can-human-rights-law-inform-the-protection-of-health-care-personnel-and-vulnerable-patients-in-the-covid-19-pandemic/
http://opiniojuris.org/2020/04/01/covid-19-symposium-article-2-echrs-positive-obligations-how-can-human-rights-law-inform-the-protection-of-health-care-personnel-and-vulnerable-patients-in-the-covid-19-pandemic/
http://opiniojuris.org/2020/04/01/covid-19-symposium-article-2-echrs-positive-obligations-how-can-human-rights-law-inform-the-protection-of-health-care-personnel-and-vulnerable-patients-in-the-covid-19-pandemic/
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Moreover, in the context of positive obligations, it is imperative to emphasise the least  

coercive means through which public health can be achieved. While under lockdown, 

accountable States must demonstrate that they have pursued all possible means of 

extending medical health capacity, funding emergency research, upscaling testing, and 

scrutinising alternative measures of limiting the spread of the disease. In short, 

exceptional limitations of human rights should only occur where there is no adequate 

alternative capable of delivering a similar protection of life and access to health. This 

assessment is also temporal, so that alternative mechanisms need to be evaluated as a 

way to soften restrictions under lockdown provisions over time. While extreme lockdown 

measures may well be justified in the initial short term, the State is required to seek out 

all alternative measures (such as upscaling medical health provision and testing) as the 

pandemic progresses. It cannot rely indefinitely on extreme measures alone. 

The following report includes analyses of a cross section of jurisdictions from the global 

South and North. A crucial material divide between these jurisdictions lies in medical care 

capacity, the material impact of containment measures, and the capacity of States to 

mitigate the economic impact of containment measures on citizens. Each section of the 

report provides detailed examination of the lockdown measures and evaluates their 

constitutional and human rights implications. Despite these evident differences, there are 

clear trends and similarities across jurisdictions which this introduction will briefly 

highlight.  

I. Comparative Trends  

This report does not attempt to give a human rights score card to jurisdictions relative to 

one another. Instead, our reporters have been asked to identify the ôbest practicesõ and 

ôconcernsõ that they find within each jurisdiction. Their reports have been specifically 

designed to look at the broader constitutional and human rights context of each 

jurisdiction, in order to contextualise the Covid -19 measures instituted. Some reporters 

have noted where health policy failures, in respect of responses to scientific data, have 

had a bearing on human rights. But we have not sought to evaluate the ôsuccessõ of 

measures in respect of how well jurisdictions have managed to respond to the health 

 

the independence of scientific advice in interview with former Chief Scientific Advisor, Professor Sir David 

King, Channel 4 News, 6.52 pm, 20 April 2020 (Accessed 24 April 2020). 

https://twitter.com/Channel4News/status/1252294185224372230?s=20
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challenges posed by Covid-19. Our concerns here are with how jurisdictions in this report 

have accorded with human rights and constitutional principles. Inevitably, the focus of 

each reporter varies. In Section 3 of this introduction, we provide a summary table of each 

jurisdictionõs best practices and concerns. In this section, we attempt to draw together 

some themes that we view as more general challenges going forward.  

 

a. Democratic accountability  

Within the jurisdictions covered in this report, we note a concerning trend as regards 

democratic scrutiny of Covid-19 measures. In many cases, normal Parliamentary activity 

has either been suspended on emergency grounds or it is limited for health reasons, 

resulting in a worrying shift in the practice of democratic debate and scrutiny. In Australia , 

normal sittings of Parliament have been suspended at both a Federal and State level. In 

France, Parliamentary activity was reduced to a strict minimum resulting in minimal 

democratic accountability. In Germany, despite the active role of the Bundestag, the role 

of the second house (Bundesrat) has been downgraded and principles of federalism have 

been tested. In South Africa, Parliament initially imposed self-constraints on its normal 

processes of democratic scrutiny of Covid-19 related measures, though this was later 

remedied. In Israel the government has bypassed ordinary legislative processes in the 

Knesset. In Italy, the state of emergency was declared without parliamentary approval. In 

Nigeria, a passive National Assembly was pressured by citizens into allowing general 

public input int o the proposed Infectious Diseases Bill 2020. In Mexico, the lack of 

parliamentary activity during the health crisis has drawn criticism from prominent voices 

who have called upon it to perform both its scrutinising and its legislative functions. In 

the United Kingdom, many exceptional measures have been passed by statutory 

instrument, with limited Parliamentary scrutiny. Moreover, Parliamentary scrutiny of the 

Coronavirus Act 2020 takes place six months apart. In Hong Kong, the Emergency 

Regulations Ordinance, which trumps all other laws, has granted the passing of 

emergency regulations to the executive alone without requirements for periodic 

democratic review. In Zimbabwe, Parliament was suspended for a fixed period. 

However, other jurisdictions have remained more consistent in their fidelity to democratic 

safeguards (if often virtually). In Chile, Colombia, France, New Zealand, Singapore, Spain, 
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Taiwan, and the United States democratic oversight bodies and Parliaments remain open 

though engaged to varying degrees of rigour in the scrutiny of Covid emergency 

measures. Novel democratic structures have also been developed. In New Zealand, an 

Epidemic Response Committee has been set up to scrutinise the governmentõs action in 

lieu of Parliamentõs normal accountability mechanisms, and it is conducted virtually on 

public broadcast. In the United States, Congress took unprecedented measures to adapt 

Congressional legislative procedures to continue democratic deliberation while enabling 

social distancing Other novel virtual democratic mechanisms have been developed in 

various Parliaments that remain open. Moreover, in Australia where voting is compulsory 

and which currently allows any citizen to cast their votes by post, is actively considering 

conducting elections entirely through the post.  

It is now clear that Covid-19 restrictions will be in place for a considerable period of time, 

even where these are moderated in light of emerging data. It is therefore imperative that 

democratic scrutiny adapts to this new health environment while staying robust. Calls for 

special and novel democratic scrutiny measures, along the lines of the recently established 

UK Lords Liaison Committee for a Covid-19 Committee,8 are increasing and should be 

heard. It is imperative that executive accountability to Parliament and the electorate at 

large is bolstered in this extreme time. 

 

b. Legal accountability  

Legal accountability is essential to rule of law compliance of exceptional measures in a 

constitutional framework. The last six months have shown a marked increase in court 

activity with respect to Covid 19 measures, and courts have shown themselves to be an 

essential part of the accountability structure. In Brazil, powers of the executive are being 

contained by the judiciary. Similarly, in Colombia the Constitutional Court has exercised 

its constitutional duties in reviewing the legislative decrees issued under the state of 

emergency, and adjustments were made to enable the protection of fundamental rights 

through electronic means. In France the initially deferential stance of the courts has shifted 

 
8 House of Lords Liason Committee, A Covid-19 Committee, HL Paper 56. See: 

https://committees.parliament.uk/committee/460/covid19 -committee/  

https://publications.parliament.uk/pa/ld5801/ldselect/ldliaison/56/56.pdf
https://committees.parliament.uk/committee/460/covid19-committee/
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and judicial review has restricted and quashed measures found to excessively limit 

constitutional and fundamental rights. In Germany, courts have overturned blanket bans 

requiring more granular and regionally tailored lockdowns, sunset clauses and regular 

political review of lockdown measures. In Russia, judicial review of the cases related to the 

protection of constitutional rights and freedoms was regarded as urgent by the Supreme 

Court of Russia and the Council of Judges of Russia. In Zimbabwe, the courts are the sole 

accountability mechanism in a highly executive minded environment, and have utilised 

robust Constitutional mechanisms for judicial review of the lawfulness, fairness, and 

reasonableness of executive action. 

In many jurisdictions (such as Brazil, Germany, Greece, Kyrgyzstan, Chile, Mexico, Russia, 

Singapore, Taiwan, United Kingdom) courts are fully operational applying rules of social 

distancing and using remote online hearings. In other jurisdictions (India, Italy, New 

Zealand, South Africa) at varying times, court activity has been restricted to urgent or 

salient matters that impact on personal liberty and personal safety and wellbeing, or for 

proceedings that are time-critical matters. It is therefore with concern that we note the 

impaired access to ordinary judicial review in Italy, Colombia (where the temporary 

suspension of judicial proceedings impaired the right of access to justice) and Nigeria 

(where impaired judicial infrastructure limits the potential for virtual court hearings). 

Moreover, we note with concern the suspension of court and tribunal hearings in Hong 

Kong under both the Emergency Regulations Ordinance and the new National Security 

Law, serious concerns about judicial independence and new time limitations introduced 

on tort claims relating to acts or omissions of Government actors. It goes without saying 

that all human rights are implicated where there is no judicial forum in which to receive a 

fair hearing and an effective remedy. 

Nevertheless, while courts remain open (in sometimes attenuated forms) in many 

jurisdictions covered in the report, there are issues around legal certainty and the scope 

of executive powers granted within Covid-19 legislative measures and decrees. The 

principle of legality requires that discretionary powers are tightly specified and capable of 

being subjected to rigorous judicial review. This is inherent in the prohibition on arbitrary 

government, and a violation of the quality of law requirement embedded in the human 

rights principle of legality. In a number of jurisdictions , such as France, standards of legal 

certainty have been adequately fulfilled, and courts have exercised robustly their powers 
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of judicial review. However, we note with concern the jurisdictions in this report, such as 

Zimbabwe and Spain that have vague or confusing empowering provisions. Indeed, in 

China, widely drafted open-ended emergency control powers grant arbitrary powers to 

non-state actors. Moreover, in Colombia, there is confusion over the the applicable rules, 

and serious limitations on automatic judicial control  over many of the measures limiting 

fundamental rights for public order reasons. Indeed, the sheer scale of decrees in 

Colombia has overburdened the Constitutional Court. In Greece, there is an excessive use 

of emergency legislation to delegate broad power s to the executive. Many restrictive 

powers in Greece were also the product of ministerial decisions acting beyond their 

institutional role. In New Zealand unwritten executive orders have been relied upon, and 

in Germany broad Federal powers were initially adopted.  

Alongside broad discretionary powers we note that South African legislation provides for 

a broad indemnification of executive action undertaken in response to the pandemic, 

which in turn undermines the principle of an effective remedy and judici al accountability 

All of these examples reinforce the need for rule of law vigilance as regards exceptional 

measures and the breadth of the powers they afford. This is imperative given the likely 

long-term duration of these powers, and the potential for th is longer term to reshape our 

legal practices, cultures and traditions. 

c. Executive accountability, independence and transparency  

In a fast-moving policy environment such as the Covid-19 pandemic, the potential 

increases for the concentration of executive power . There is an urgent need for flexible 

and responsive executive accountability mechanisms which supplement standard 

parliamentary or judicial accountability structures. We note that South Africa has 

appointed a ôCovid-19 judgeõ that operates within the executive structure responsible for 

the implementation of data collection, and alongside the ordinary jurisdiction of the 

courts. The judge must oversee the collection of personal data in relation to contact 

tracing, and make recommendations with respect to the amendment or enforcement of 

the relevant regulations. Another novel executive accountability structure was instituted 

in Nigeria, where the National Human Rights Commission established a protocol with the 

Presidential Task Force on COVID-19 to ensure accountability for violations. The reporter 

notes that all  of the alleged rights violations have been communicated to the oversight 
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Ministries of the law enforcement agencies for full investigation and accountability. 

Moreover, that the Commission promised to give monthly updates on the se reports from 

the various law enforcement agencies, of accountability steps taken, as well as a report 

where no action is taken. These kinds of novel executive accountability mechanisms are 

vital elements of a robust accountability framework and crucial to the refining of 

potentially overbroad policy making powers.  

However, there is growing evidence that novel executive structures set up to manage 

Covid 19 responses are prone to operating with insufficient accountability mechanisms. 

In New Zealand, questions have been raised regarding New Zealandõs Epidemic Response 

Committee which does not have the full powers needed to scrutinize urgent government 

regulations. In South Africa, serious concerns have been voiced about the broad powers 

afforded to the South African National Command Council which appears to sidestep 

normal constitutional accountability frameworks. In Singapore, insufficient oversight over 

the Multi -Ministry Task Force instituted under the Disease Outbreak Response System 

Condition has resulted in the concentration of rule -making and enforcement powers in 

the executive. In Taiwan, broad powers are afforded to the Central Epidemic Command 

Center. In Hong Kong, the absence of any executive oversight body is particularly 

problematic given the serious restrictions on judicial review and legal remedies under 

both the Emergency Regulations Ordinance and the new National Security Law. In 

Zimbabwe, the lack of government oversight led the Anti -Corruption Commission to alert 

relevant ministries to put in place transparency mechanisms to ensure the proper 

distribution of donations received.  

The concentration of executive power also manifests in a downgrading of established 

federal structures and a rebalancing between central and local or regional governments. 

In Germany, considerable concerns are raised about the broad powers granted to the 

Federal Minister of Health to provide exemptions from statutory requirements without 

oversight from the Bundesrat (representative body of Länder). In France, centralized 

national pandemic management initially left no room for manoeuvre at a regional or local 

governance level, although local pandemic management has increased more recently. In 

Mexico, there has been a lack of consultation and coordination between the Federal 

government and State authorities, while in Colombia the over-centralised response poses 

threats to territorial autonomy. In Japan, the emergency legal framework is unclear 
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regarding the power allocation between central and local governments. In Spain, many 

decision-making competences were centralised during the State of alarm. Despite the 

stateõs formally decentralized structure, measures were unilaterally imposed on the 

regional governments during that period. In contrast , however, the absence of a 

comprehensive nation-wide pandemic response strategy in the United States, and 

delayed action at the beginning of the outbreak, contribute d to an ineffective, fragmented 

and widespread response leading to significant loss of life.  

A final concern is whether scientific advisory bodies are sufficiently independent of 

executive bodies faced with executing and implementing emergency Covid responses. 

This is particularly important given the impact that scientific advice can have on the shape 

of emergency regulations themselves. It is concerning therefore that the independence 

of the United Kingdomõs Scientific Advisory Group (SAGE) has been questioned (a concern 

exacerbated by the lack of transparency on the membership or processes of this group 

since the lockdown began.) Indeed, the UK reporter has raised a number of concerns 

about transparency in respect of public health processes generally.  

 

d. Emergencies, duration and derogations  

The impermanence of extraordinary measures, and the frequency of scheduled 

democratic reviews, is an essential element of a human rights regarding framework for 

the conduct of health emergencies. The temporal framing and review structure of Covid-

19 measures vary across jurisdictions included in this report. In Chile, France, Greece, Italy, 

Singapore, Spain, the United Kingdom, New Zealand, the Philippines and Zimbawe, for 

example, emergency measures are for the most part subject to temporal restrictions and 

timed parliamentary review. In Germany, sunset clauses are entrenched under the 

federally applicable Infectious Disease Prevention Act, but courts have had to step in to 

require sunset provisions and regular democratic review of the delegated legislation of 

particular Länder. In the United Kingdom, the Coronavirus Act is valid for 6 months, but 

can be renewed by Parliament.  

In other jurisdictions, time limits and extensions are less susceptible to parliamentary 

review. In South Africa, the Disaster Management Act specifies that the state of disaster 
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lapses three months after it has been declared and can then be extended each month 

thereafter by the executive. In Colombia there is a risk that temporary measures adopted 

through extraordinary powers will become permanent. Chinaõs widely drafted open-

ended emergency control powers grant arbitrary powers to non -state actors, while Hong 

Kong does not have requirements for periodic review (despite the sunset clauses in place 

for delegated regulations). Coupled with the significant powers afforded to the executive, 

the situation in China and Hong Kong is a particular cause for concern.  

Interestingly, reporters deviate on whether full states of emergency ought to be declared. 

For a number of jurisdictions, the reporters have selected as ôbest practiceõ the fact that 

States have stopped short of declaring states of emergency where they would arguably 

be constitutionally permitted to do so. This has been the case in South Africa (where the 

ôstate of disasterõ stops short of a full constitutional ôstate of emergencyõ), India, Taiwan 

and Zimbabwe. In Germany, the Constitution only permits states of emergency in times 

of war. Consequently, the language of a ôpandemic state of emergencyõ is a metaphorical 

construction of t he German Infectious Disease Prevention Act, and fundamental rights 

cannot be limited beyond ordinary constitutional standards.  

The framework for derogations under jurisdictions governed by the European Convention 

on Human Rights, the United Kingdom, Germany and Italy, has also not been deployed. 

Some commentators have questioned why this device has not been pursued given the 

extent of the scale of limitations on specific convention rights. 9 Indeed, the report on the 

UK highlights this as a point of concern, reflecting a broader debate on this issue within 

that jurisdiction. Nevertheless, the report on Italy views the limitations currently in place 

as compatible with specific rights limitations grounds under the Convention (and the 

ICCPR), while in Germany no derogations have been issued from the ECHR or other 

international treaties. 

In this context, the risk arises that ordinary limitation mechanisms for human and 

constitutional rights may become elasticated through this process, weakening rights 

safeguards in normal conditions. The advantage of declaring derogations (which are 

themselves subject to particular strict necessity requirements) would be to draw a clear 

 

9 A Green, States should declare a State of Emergency using Article 15 ECHR to confront the 

Coronavirus Pan demicõ Strasbourg Observers, 1 April 2020. 

https://strasbourgobservers.com/2020/04/01/states-should-declare-a-state-of-emergency-using-article-15-echr-to-confront-the-coronavirus-pandemic/
https://strasbourgobservers.com/2020/04/01/states-should-declare-a-state-of-emergency-using-article-15-echr-to-confront-the-coronavirus-pandemic/
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line between limitations under health emergency conditions, and the limitations that 

apply in normal conditions. Nevertheless, the risk of declaring emergencies is that they 

give greater scope to States to limit fundamental rights and potentially place a lower 

justificatory burden upon the executive.  

e. Criminalisation, proportionality and excessive limitations of rights  

The mark of a human rights compliant system is the principle of ultima ratio rendering 

the use of the criminal law as the last resort mechanism. Consequently, Governments need 

to resist overuse of the criminal law and penal sanctions to enforce compliance with health 

enhancing measures. A number of jurisdictions deviate from this principle, however, and 

have introduced broadly defined novel crimes and disproportionate penalties in an 

attempt to enforce lockdown regulations and provisions designed to limit the pace of 

Covid-19 spread. In Singapore and Taiwan, the overuse and disproportionality of criminal 

sanctions has been highlighted. In Spain, in the enforcement of containment measures, 

authorities made extensive use of their disciplinary powers, resulting in a disciplinary legal 

framework which tends to arbitrariness in the imposition of penalties. In Russia, the 

Philippines, South Africa, Singapore and Zimbabwe the criminalisation of fake news (with 

often disproportionate penalties attached ) has been used (to different degrees) to silence 

certain criticisms of government and media efforts to hold government accountable. 

Certainly, in Zimbabwe, the breadth of the offences on misinformation, and the use of 

disproportionate criminal penalties, lend themselves to arbitrariness. Moreover, in Russia, 

Parliament has toughened administrative liability for non -compliance with the lockdown 

measures, and the reporter has voiced concerns about the legality of the fines enforced 

for the breach of self-isolation requirements at the regional level. In Kyrgyzstan, criminal 

penalties for violations of curfew and state of emergency regulations were 

disproportionately toughened. Finally, in Hong Kong the Government invoked emergency 

powers to ban face coverings  in all public gatherings due to concerns about large scale 

anti-extradition protests.  

Alongside the proportionality of criminal law penalties, the re are also widespread 

concerns about disproportionate restrictions of civil and political rights. Excessive 

restrictions on freedom of movement in India, which include a prohibition on essential 

services such as transport for key workers, violates the necessity requirement. Similar 
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concerns have been raised in Colombia where children and adults over 70 years-old were 

completely locked in during a significant period of time. Questions have also been raised 

on the necessity of restrictions on exercise in South Africa, and the need for a night time 

curfew. Similarly, the 3-month nightly curfew on residents of Melbourne arguably 

breached the Victorian Charter of Human Rights and Responsibilities. In Nigeria, a number 

of concerns are raised regarding excessive rights limitations, including States exceeding 

their constitutional powers when making Covid -19 regulations, and the lack of human 

rights and constitutional conformity of the colonial era 1926 Quarantine Act and more 

recent proposed 2020 Infections Diseases Bill. In Spain and Singapore undue restrictions 

of the right to vote on those showing symptoms of Covid -19 have been highlighted. In 

the Philippines the ôHouse-to-Houseõ policy constitutes a threat to the right to security. In 

Israel, the right to freedom of expression and peaceful assembly have been unduly limited. 

In Turkey, Russia and Kyrgyzstan rights restrictions under Covid 19 regulations are said to 

have exceeded executive authority or lack constitutional foundation. Similarly, in Taiwan, 

Zimbabwe, China and Hong Kong unlimited executive power is said to constitute 

significant threats to civil and political rights. Finally, in Japan behaviour modification 

requirements of citizens arguably interfered  de facto with their rights and freedoms.  

Excess in the use of criminal law or overly restrictive lockdown procedures are only 

exacerbated by heavy-handed policing, sometimes in terms of overuse of petty offences, 

a matter we return to in section (h) below.  

 

f.  Privacy and other rights  

Many reporters voice concerns about the threats to privacy and data protection rights 

posed by proposed surveillance and tracking and tracing technology. This is particularly 

the case where data gathered for health reasons are shared with, or stored by, police or 

national security bodies. In Australia, the development of drones and the use of mobile 

phone data to monitor compliance with social distancing has potential to infringe not 

only the right to privacy, but the right to freedom of expression and the right to peaceful 

assembly. In Brazil, marginalised groups have been subjected to excessive surveillance. In 

China, epidemic control measures effectively force citizens to surrender personal data 

which is shared with the police.  In Hong Kong, personal data relating to the identity or 
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location of the data subject may be disclosed to a third party without the consent of the 

data subject/individual and used for unintended purposes leading to serious privacy 

concerns. Similarly, the retention period for personal information col lected in Hong Kong 

for virus testing is not specified. There is also significant controversy in Israel which has 

introduced legislation authorising the Shin Bet and Israelõs national security services to 

use mass electronic surveillance to monitor Covid-19 patients and their contacts. These 

powers have been used to quarantine citizens based on incorrect information and 

insufficient epidemiological justification. In Kyrgyzstan, the imposition of an insecure 

surveillance app allows for data to be used for reasons other than fighting the pandemic, 

while in Nigeria there is a lack of transparency around the use of citizen data and 

collaboration with telecommunications companies which undermine accountability for 

data collection, use and control. In New Zealand, the surveillance by citizens of one 

another has been viewed as a privacy concern. In Hong Kong, the fact that personal data 

relating to identity, or the location of the data subject, may be disclosed to a third party 

without consent (and potentially used for unintended purposes ) has been highlighted as 

a serious concern. In Russia, the use of cyber surveillance tools to enforce compliance with 

mandatory lockdowns coupled with the lack of transparent institutional safeguards is 

worrying. In Taiwan, privacy rights are severely undermined by the governmentõs 

coordination with telecommunications companies to retrieve digital footprints and 

capture real-time digital locations, while surveilling digital signals 24/7 to enforce 

quarantine measures without proper monitoring or review mechanisms. In the Philippines 

the ôhouse-to-houseõ policy threatens privacy rights. In Turkey, there is a lack of necessary 

information regarding the contact tracing applications.  Finally, in South Africa, the 

sweeping and non-consensual collection of individualõs location data from cellular service 

providers is said to be potentially unconstitutional, notwithstanding the presence of 

institutional safeguards such as the Covid 19 judge. 

There is little question that the protection of pri vacy and data rights interplay heavily with 

the capacity to realise a range of other rights, and it would be a mistake to isolate privacy 

from the general scheme of rights protections. As is commonly the case with the 

protection of these rights, the struct ures of oversight and the norms applying to the use 

of data is extremely important. It is also crucial that the data collected in the pursuit of 

health must be restricted for that particular use and remain in the hands of government 

departments tasked with protecting health, rather than being used by police or military 
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for broader political purposes . One of the largest risks going forward is that jurisdictions 

will normalise systems of surveillance embedded in Covid-19 track and trace technology 

in ways that fundamentally alter the basic protections of individual privacy.  

 

g. Failure to protect socio -economic rights and discrimination  

The Covid-19 measures clearly pursue the rights to life, health and access to health care. 

Certainly, in states like China the priority given to the progressive realisation of the right 

to health (Art. 12 ECESCR) has been noticeable, while the health services response in 

countries like Germany, Greece, Turkey, Singapore and Taiwan have been similarly robust. 

But the scale of the lockdowns have resulted in unprecedented economic restrictions 

spawning widespread unemployment and consequent poverty. The threat to core socio-

economic rights has been particularly serious in jurisdictions where the economic 

compensation structures are inadequate. In Brazil, despite an emergency basic income 

scheme, widespread violations of the rights to life, health, food, safety and work were 

evident. In Chile, the measures designed to mitigate the socio-economic impacts of the 

pandemic have been too slow to avoid violations of similar rights. In France, as the 

economy weakens there are concerns about the (future) socio-economic impact of the 

relatively long and drastic lockdown, despite the government having adopted a package 

of measures to attenuate the repercussions of the lockdown. Especially younger 

employees and unskilled workers appear likely to face difficulties in the near future. In 

Greece, concerns are raised about the impact of the measures on the enjoyment of socio-

economic rights. In Israel, the lack of a systematic response has left businesses and 

households in peril. In Japan, despite extensive supplementary budgets to address the 

health and socio-economic impact of the crisis as well as greater institutional protection 

against victims of hate speech and domestic violence, the obligations to protect health 

and life were inconsistently fulfilled due to failures in test ing and provision of medical 

care. In India, there is a lack of satisfactory engagement with rights to food, shelter, 

livelihood and security under Article 21 of the Constitution, leaving millions in dire 

circumstances. All of these have a knock-on effect on the right to health itself. In 

Colombia, threats to rights to food, water and housing have emerged from mandatory 

preventive quarantines. In Kyrgyzstan, the government was unable to strengthen the 
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healthcare system during lockdown to prepare for the inc rease in patients after measures 

were lifted. In Mexico, the federal governmentõs lack of policies directed at safeguarding 

the socio-economic rights of the population and the civil rights of vulnerable groups such 

as women and migrants has been raised as a point of concern. The Zimbabwean case 

shows the serious rights violations resulting from destitution and a weakened health 

system, a problem that has arisen in some regions of South Africa. In the United Kingdom, 

systemic failures in respect of the right to life and health as well as concerns relating to 

the right to food have been raised. Finally, in the United States, grave public health failures 

resulted from the lack of a comprehensive nation-wide pandemic response strategy and 

serious delays were caused by an ineffective and fragmented national response. 

Moreover, the spread of misinformation by the Trump administration, including 

undermining scientific guidance, discouraging the use of PPE, and understating the 

gravity of the public health situation,  contributed to non -compliance with public health 

measures and the greater propagation of COVID-19. 

There is no question that the impact on socio-economic rights is unequal, and that 

particular categories of rights bearers are far more drastically affected by the lockdowns 

than others. In Australia, the unequal impact of the virus on the health rights of  indigenous 

Australians and asylum seekers has been highlighted, while in China, discrimination 

against Africans is an issue. In Brazil, excessive enforcement against marginalised groups 

in favelas is a source of concern. In Chile, pre-existing inequalities have resulted in certain 

groups being disproportionately affected, and there is a lack of consideration of the 

effects of the pandemic on indigenous communities, female workers and sexual and 

reproductive rights. In Colombia, despite social measures adopted to tackle inequality and 

social rights, the burdens imposed by the lockdown were unequally distributed between 

the wealthy and the poor. Moreover, the lockdown has had a significant impact on the 

rise of domestic violence against women. In France, particularly in the earlier days of the 

pandemic, vulnerable populations (such as those in the suburbs of Paris) were hit hardest 

due to pre-existing inequalities. In Greece, refugees, and those seeking refugee status, as 

well as other vulnerable groups were more likely to be disproportionately affected by the 

pandemic, while asylum seekers kept in crowded detention centres were unable to socially 

distance. In Israel, asylum seekers have received very little support and are more likely to 

contract coronavirus and suffer dire social and economic consequences under restrictive 

measures. In Italy, despite the government taking considerable steps to strengthen the 
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public healthcare system and mitigate the economic effects of the crisis and containment 

measures, there has been a strong differential impact of the measures on certain groups 

such as prisoners and women. Most alarming is the Italian government decision to declare 

ports unsafe for people rescued from foreign boats which constitutes a breach of Italian 

international law obligations. In Japan, economic stop-gap measures were often 

insufficient to address the job -losses of non-regular workers and other vulnerable 

persons, while the ôspecial cash payment to the ôhead of the householdõ reflects a male-

centric tradition creating difficulties for women in unsafe home situations. Moreover, 

foreign students were discriminated against in respect of emergency student support. In 

Nigeria, the strong legislative response to the increased rise in gender violence, was 

implemented alongside a stark division between those with and without internet activity 

in terms of access to healthcare and capacity to retain employment. In Singapore, the 

highly effective health response and the special safeguards adopted for prisonersõ health, 

were accompanied by the disproportionate hardship of migrant workers. In South Africa, 

one of the most unequal societies in the world, our reporter has emphasised the unequal 

burdens imposed by the lockdown between the wealthy and the poor. In Taiwan, school 

students were severely affected by disproportionate travel bans, while the mask 

distribution system failed to accommodate the migrant workersõ situation. In the United 

Kingdom, the reporter has highlighted the serious and disproportionate impact of  

systemic failures on ethnic minorities, disability rights and the rights of older people. 

Finally, in the United States, it is clear that certain groups, especially racial minorities, 

populations in detention, and elderly populations, have been disproport ionately affected 

by COVID-19 and the pandemic has exacerbated already considerable health and socio-

economic disparities. 

All of these examples indicate a broader set of human rights concerns regarding 

discrimination and inequality, and a need for States to engage far more actively with 

countervailing measures to ameliorate the extent of rights limitations, thereby ensuring 

that these do not become rights violations. Measures in respect of prisonersõ health in 

relation to Covid -19, access to telecommunications and internet, and a range of novel 

responses to the increase in domestic violence are just some examples of the types of 

countervailing measures that are needed to avoid gross human rights abuses. 
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h. Enforcement powers and practice  

Even the best legal frameworks that have been put in place will be undermined by 

excessive policing. General reliance on broad regulatory discretion in the Covid-19 context 

has only exacerbated this problem. In Spain, authorities made extensive use of their 

disciplinary powers in enforcing lockdown provisions, using a disciplinary legal framework 

which resulted in arbitrariness in the imposition of penalties. Similarly, in the United 

Kingdom, the co-existence of non-binding advice and legislation/regulations have 

arguably led to the overuse of discretionary powers by police officers. In Israel, the police 

are overly prone to arrest and detention of demonstrators with insufficient legality and 

accountability structures in place, while in Japan, police powers used in the fight against 

Covid-19 are only tangentially linked to relevant statutory powers.  

The most alarming trend, and the source of the greatest human rights concerns, rests in 

the way in which the enforcement of  Covid-19 measures have been characterised by 

police and military violence. In Brazil, excessive violence against marginalised groups, 

including favelas, is raising alarm. In Hong Kong, police are taking advantage of new 

regulations for political ends and exercising excessive force. In India, our reporter speaks 

of human rights overreach through implementation, with an excessive use of force being 

used by police and insufficient inbuilt mechanisms of police oversight. In Nigeria , there 

are reports of brutalisation and attacks on journalists and health workers who were 

supposed to be exempted according to the lockdown orders, and the Federal and State 

Covid-19 regulations lack sufficient detail to proscribe excessive enforcement. In South 

Africa, there are widespread reports of excessive enforcement of the lockdown and 

sometimes egregious violence used by the police and armed forces to enforce lockdown 

measures. In the Philippines, there are reports of excessive use of force and abuse in 

implementing Covid -19 measures, while in Zimbabwe there are clear abuses of power by 

security forces in implementing the lockdown orders.  

These are just a few examples of a growing trend globally of an overuse of policing and 

security powers, indicating the urgent necessity of implementing training in human rights 

and sensitive policing, as well as requiring adequate resourcing of policing structures.  

III.  Summary Evaluations  
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As is evident from the tables below, the detailed jurisdictional chapters in this report are 

not symmetrical, and reporters have emphasised varying aspects of their particular 

jurisdictions.10 The tables below are replicated at the end of each chapter but are compiled 

here to give the readers an overview of issues. The previous section has sought to put 

these into a thematic structure, but the tables below will provide readers with a quick 

reference of specific issues. Inevitably, these tables do not convey the depth of each 

chapter, and we recommend reading each in more detail to explore the issues highlighted 

in this introductory overview.  

 

a. Australia  

 

Best Practices 

¶ Rather than cancelling or postponing elections, Australia has continued to 

allow citizens to vote through pre -voting and postal voting.  

¶ Border closures are temporary, subject to ongoing review, and apply equally to 

all Australians while containing appropriate exceptions for key workers. 

¶ The Australian Government has announced an additional AUD$150 million to 

support Australians experiencing domestic, family and sexual violence due to 

the fallout from coronavirus, which i ncludes counselling services, support 

programs and a new public communication campaign. 

¶ Australiaõs leaders have condemned racism against Australians of Chinese and 

Asian ethnicity and called upon the public to speak out against racism. 

Concerns 

¶ The suspension of Parliament and the concentration of power in the executive 

have the potential to undermine democratic deliberation at a time where more 

accountability is required, not less. 

 
10 Our sample of jurisdictions does not attempt to be fully comprehensive, and we aware that there is no 

jurisdiction included from Latin America and the OAS. For further information on these see: : ôOAS Launches 

Practical Guide to Inclusive Rights-Focused Responses to COVID-19 in the Americasõ, 7 April 2020; Piovesan 

and Antoniazzi, ôCOVID-19 and the Need for a Holistic and Integral Approach to Human Rights Protection: 

On Latin America and the Inverted Principle of Interdependence and Indivisibility of Human Rightsõ, 

Verfassungsblog, 25 April 2020; Antoniazzi and Steiniger, ôHow to Protect Human Rights in Times of 

Corona? Lessons from the Inter-American Human Rights Systemõ, EJIL: Talk!, 1 May 2020. 

 

https://www.oas.org/en/media_center/press_release.asp?sCodigo=E-032/20
https://www.oas.org/en/media_center/press_release.asp?sCodigo=E-032/20
https://verfassungsblog.de/covid-19-and-the-need-for-a-holistic-and-integral-approach-to-human-rights-protection/
https://verfassungsblog.de/covid-19-and-the-need-for-a-holistic-and-integral-approach-to-human-rights-protection/
https://www.ejiltalk.org/how-to-protect-human-rights-in-times-of-corona-lessons-from-the-inter-american-human-rights-system/
https://www.ejiltalk.org/how-to-protect-human-rights-in-times-of-corona-lessons-from-the-inter-american-human-rights-system/
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¶ Indigenous Australians appear both more likely to contract coronavirus and 

more likely to suffer severe symptoms once infected, but little has been done 

to address their specific needs. 

¶ Keeping asylum seekers in crowded detention centres rather than authorising 

their release into the community might amount to inhuman or degrad ing 

treatment. 

¶ The imposition of a 3-month nightly curfew on residents of Melbourne may 

constitute a disproportionate restriction on liberties and breach the Victoria 

Charter of Human Rights and Responsibilities and other international human 

rights norms. 

¶ The development of drones and the use of mobile phone data to monitor 

compliance with social distancing orders has the potential to infringe a number 

of rights, including the right to privacy, the right to freedom of expression and 

the right to peaceful assembly. 

 

b. Brazil  

 

Best Practices 

¶ The emergency basic income scheme (monthly payment of 600 Brazilian reais, 

or approximately £90 or US$115) is ensuring the subsistence of economically 

vulnerable groups, therefore enabling their compliance with social distancing 

measures.  

¶ Courts are operating remotely with an overall increase in their productivity.  

¶ As a result of judicial decisions, the powers of the executive are being contained.  

¶ Transparency and accountability bodies remain operational. In particular, the 

National Council of Justice is issuing in-depth public notices and reports on the 

current state of affairs. 

¶ Prosecutorial organs, both at federal and state levels, are fully operational. 

¶ State and municipal authorities have enjoyed autonomy to create and 

implement measures in response to COVID-19, taking into consideration local 

needs. This localised approach has allowed health professionals to implement 

locally-tailored measures, optimising responses to the pandemic. 

Concerns 
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¶ Alleged violation of the rights to life, health, food, safety and work have taken 

place due to implementation hurdles at all national levels.  

¶ The pandemic has exposed and worsened existing inequalities. 

¶ Lack of monitoring and relaxation of environmental regulation (made possible 

by the public opinionõs focus on COVID matters) have led to an increase in 

commercial logging in the Amazon region.  

¶ Vulnerable groups, including indigenous peoples and inmates, have been hit 

the hardest by lockdown regulations. 

¶ Excessive State surveillance and violence have occurred against marginalised 

groups, including favelas. 

 

c. Chile 

 

Best Practices 

¶ Declaration of state of disaster or emergency according to the Constitution.  

¶ Parliament, Government and Judiciary remain in operation. 

¶ Accountability of measures in place. 

¶ Some measures designed to mitigate the socio-economic impacts of the 

pandemic. 

¶ Implementation of warning devices to support victims of domestic violence. 

¶ Consideration of persons with mental disabilities, children and adolescents in 

the implementation of socio -economic and restrictive measures. 

Concerns 

¶ Vulnerable groups are more affected by the pandemic due to pre-existing 

inequalities. 

¶ Issues of government transparency in the distribution of COVID-19 information.  

¶ Issues in the coordination between the different organs of the State. 

¶ Humanitarian Plan of Return under illegal and unconstitutional r equirements. 

¶ Lack of implementation of all available measures to ensure both right to vote 

and right to health.  

¶ Slow implementation of measures to mitigate some of the socio -economic 

impact of the pandemic.  
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¶ Lack of consideration of the effects of the pandemic on indigenous 

communities, female workers and sexual and reproductive rights.  

 

d. China 

 

Best Practice 

¶ Generally speaking, by the standards of a state of its size and resources, China 

has given due priority to the progressive realisation of the right to health (Art.12 

ICESCR.) 

Concerns 

¶ Widely drafted open -ended emergency control powers granting arbitrary 

powers to non-state actors. 

¶ Persistent use of legal and non-legal techniques of arbitrary detention.  

¶ Use of legal and non-legal social control techniques to censor and punish 

speech about the COVID-19 pandemic and the governmentõs response. 

¶ Discriminatory use of laws and non-legal social control techniques, especially 

against people from provinces most directly affected by the epidemic an d 

against Africans. 

¶ Epidemic control measure effectively forces citizens to surrender personal data, 

which is shared with the police. 

 

e. Colombia  

 

Best practices  

¶ Congress was able to resume sessions virtually and has exercised broad political 

control on the measures adopted to tackle the state of emergency. 

¶ The Constitutional Court is exercising its constitutional duties in reviewing the 

legislative decrees issued under the state of emergency.  

¶ Social measures have been adopted to tackle inequality and social rights.  

¶ Adjustments were made so that certain legal proceedings, such as the writ of 

protection of fundamental rights, were processed through electronic means.  

¶ The public administration continued to provide services under partial virtual 

schemes.  
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¶ Telecommunications have been categorised as a public service allowing for 

state interventions that ease access to mobile and internet services. 

¶ Temporary release of vulnerable prisoners to comply with their confinement at 

home. 

Concerns 

¶ Overregulation has created confusion and there is no clear understanding of 

the rules in place. 

¶ Risk that temporary measures adopted through extraordinary powers become 

permanent. 

¶ Children and adults over 70 years-old were completely locked in during a 

significant period of time.  

¶ Facilitated public contracts procedures risks corruption and misuse of public 

funds. 

¶ Over-centralised response poses threats to territorial autonomy.  

¶ Congress has not exhaustively assessed all of the measures adopted by the 

government through its political control powers.  

¶ Most of the measures that limit fundamental rights for public order reasons are 

not subject to automatic judicial control.  

¶ The volume of the decrees has overburdened the Constitutional Court. After 

four mon ths of being completely devoted to rule on legislative decrees related 

to the pandemic, the Constitutional Court is currently dealing with both the 

decrees and a backlog from the temporary suspension of the procedures on 

abstract and concrete review.  

¶ Most judicial proceedings were temporarily suspended, raising concerns for the 

right to access justice. 

¶ State response to protect prisoners from COVID-19 has been insufficient.  

¶ The burdens imposed by the lockdown were unequally distributed between the 

wealthy and the poor.  

¶ Executive-minded response, with limited accountability mechanisms.  

¶ Threats to socio-economic rights such as the rights to food, water and housing 

emerging from the mandatory preventive quarantine.  

¶ The lockdown has had significant impact on the rise of domestic violence 

against women. 
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¶ The executive tried to use its extraordinary measures to tackle ordinary 

measures thereby undermining the separation of powers. 

 

f.  France 

 

Best practices  

¶ With a view to safeguarding legality and legal certainty, a tailor -made legal 

framework for pandemic management was swiftly adopted ñ instituting a 

temporary state of health emergency ñ which, importantly, also provided a 

solid legal basis for the postponement of elections.  

¶ The enacted legal framework contains appropriate sunset clauses which, in turn, 

signifies that the prolongation of the state of health emergency must rest on 

parliamentary consent. 

¶ Parliament was not suspended, but its activity was reduced to a strict minimum. 

This allowed, on the one hand, the adoption of necessary laws in view of the 

pandemic and, on the other hand, provided for (a minimum of) democratic 

accountability. 

¶ Courts were fast to respond to claims concerning fundamental rights 

protection. Despite their initially rather deferential stance in preliminary rulings, 

judicial review limited/terminated a numb er of measures that were found to 

excessively limit, inter alia, (1) the freedom of worship; (2) the freedom of 

assembly; and (3) the right to privacy and data protection. 

¶ The adoption of measures, both tightening and lifting restrictions, occurs in line 

with (novel) scientific evidence. The pandemic management is hence regularly 

re-evaluated and readjusted. 

Concerns 

¶ The centralized national pandemic management left (initially) no room for 

manoeuvre at a regional or local governance level. Hence, the drastic 

confinement restrictions were not necessarily appropriate across the entire 

country. More recently, however, the ôlocal touchõ of pandemic management 

has increased, e.g. with cities adopting locally suitable measures. 

¶ There are concerns about the (future) socio-economic impact of the relatively 

long and drastic lockdown. Despite the government having adopted a package 
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of measures to attenuate the repercussions of the lockdown, the economy has 

been considerably weakened and the job market shaken up. Especially younger 

employees and unskilled workers are therefore likely to face difficulties in the 

near future. 

¶ Particularly in the earlier days of the pandemic vulnerable populations were hit 

hardest due to pre-existing inequalities. The situation in the suburbs of Paris 

was a case in point. 

¶ The President engaged in war rhetoric which, in the first place, triggered a sense 

of panic (especially with the elder population) and, the longer the pandemic 

lasts, contributes to a sort of corona-fatigue as the ôfightõ against COVID-19 

seems far from being won. 

 

g. Germany  

 

Best Practices 

¶ Sunset clauses are provided for measures under the federal Infectious Disease 

Prevention Act (IDPA), and the corresponding powers of the federal 

government are available only if a ôpandemic state of emergencyõ, has been 

proclaimed by the Bundestag (Federal Parliament). 

¶ A politically coordinated national strategy is legally specified and implemented 

by the Länder and local authorities, permitting some regional variation.  

¶ Courts remain open with adjustments for social distancing in courtrooms.  

¶ Courts conduct limited review of lockdown measures based on harm 

assessment in preliminary rulings, subject however to full hearings at a later 

stage.  

¶ Courts have overturned some blanket bans and required nuanced and 

regionally tailored lockdown measures, as well as sunset clauses and regular 

political review of lockdown measures imposed by the Länder (German states) 

through delegated legislation.  

Concerns 

¶ Federal powers to enforce some provisions of IDPA conflict with the general 

Länder responsibility for the implementation of federal law under the 

constitution (Article 83 Basic Law). 
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¶ Provisions of IDPA that grant the Federal Minister of Health broad powers to 

provide exemptions from statutory requirements without oversight from 

Bundesrat (representative body of Länder) conflict with the legal status of 

delegated legislation and amendment requirements for statutes (Article 80 

Basic Law). 

¶ There is a risk, but as yet only sporadic evidence, that courts could be overly 

deferential to the government lockdown measures in preliminary rulings due 

to the limited standard of review.  

 

h. Greece 

 

Best Practices 

¶ Measures are temporary, subject to ongoing review. Legislation includes 

sunset/expiry clauses. 

¶ Measures have been, by and large, in compliance with domestic and 

international human rights law, although necessity and proportionality of 

certain measures remains debatable. 

¶ Courts have fully reopened and operate with rules of social distancing. 

Concerns 

¶ Excessive use of emergency legislation that delegate broad powers to the 

executive. 

¶ The imposition of extensive restrictive measures through ministerial decisions 

goes beyond the institutional role of these decrees. 

¶ Refugees, applicants for refugee status and other vulnerable groups are more 

likely to be disproportionately affected by the pandemic.  

¶ Thousands of asylum seekers are kept in crowded detention centres where 

social distancing is practically impossible. 

¶ Concerns about the impact of the measures on the enjoyment of 

socioeconomic rights. 

 

i. Hong Kong  

 

Best Practices 
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¶ Sunset/expiry clauses for delegated regulation under Prevention and Control 

Disease Ordinance (Cap. 599) clearly set out when Government would renew 

and/or amend measures upon expiry. The Government also adjusts the 

measures accordingly in response to the spread and surge of COVID-19. 

Measures include quarantines at designated centres, stay-home quarantine, 

closure of public places and restaurants, gathering prohibition, social-

distancing in restaurants and forced medical testing etc. 

¶ Breach of regulation can attract criminal liability of a fine or up to 6 -month 

imprisonment.  

¶ Collection of saliva samples for COVID-19 testing by the Health Department 

according to the Personal Data (Privacy) Ordinance. 

¶ Compensation may be available if property is requisitioned by the Government, 

or where any article is damaged, destroyed, seized, surrendered to the 

Government in connection with COVID-19. 

¶ Citizens may claim in tort against the Government for any act or omission 

(however, this is also concern because the Prevention and Control of Disease 

Ordinance (Cap. 599) requires that claims of this kind must be made within 6 

months of the act or omission, whereas normal limitation period for tort claims 

is 6 years). 

Concerns 

¶ COVID-19 hit HK against the backdrop of ongoing large -scale anti-Extradition 

protests in June 2019, where the Government invoked the archaic Emergency 

Regulations Ordinance (ERO). This granted the passing of emergency 

regulations to the executive alone to impose an anti -mask regulation in all 

public gathering in Oct 2019, and to postpone the general election in July 2020. 

The ERO claims power to trump all other laws in case of emergency or public 

danger, and there is no requirement for periodic review leading to an executive-

centric response. 

¶ No effective oversight mechanisms by the legislature or any other 

governmental body.  

¶ COVID-19 measures are also implemented against the backdrop of a newly 

introduced National Security Law (NSL) by the PRC legislature directly in Hong 
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Kong in June 2020. The NSL states clearly that acts of the newly established 

National Security Commissions are not amenable to judicial review.  

¶ Police appear to be taking advantage of new regulations for political ends and 

are exercising excessive force in enforcement. 

¶ Personal data relating to the identity or location of the data subject may be 

disclosed to a third party without the consent of the data subject/individual and 

used for unintended purposes leading to serious privacy concerns. 

¶ Retention period for personal information collected for virus testing not 

specified. 

¶ Court and tribunal hearings are postponed apart from urgent he arings such as 

bail review or first remand. The independence and effectiveness of the judiciary 

has been called into question by commentators and media. 

 

j. India  

 

Best Practices 

¶ Constitutional emergency has not been invoked. 

¶ Based on the quasi-federal constitutional structure, the power of individual 

States has been respected in taking enforceable measures in response to the 

pandemic. 

¶ Courts remain open for essential and urgent matters.  

Concerns 

¶ Excessive use of force by police in enforcing the lockdown measures across 

States without adequate inbuilt mechanisms of oversight. 

¶ Excessive restrictions on freedom of movement, including a prohibition on 

essential services like transport for key workers, beyond what is necessary. 

¶ The lack of engagement with socio-economic rights, in particular, the rights to 

food, health, shelter, livelihood and security under article 21 of the Constitution, 

leaving millions in dire circumstances. 

¶ The lack of a public health focus in the measures, including an absence of 

emphasis on adequate testing and treatment of Coronavirus. 

 

k. Israel 
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Best Practices 

¶ In recent months, the Israeli Police are regularly dispersing, arresting and 

detaining demonstrators. It is incumbent on the A -G to provide clear lawful 

guidelines that explicitly outline the role of the Police, and which can safeguard 

the freedom of expression and peaceful demonstration of all Israelis. 

¶ The Knesset should repeal legislation authorising the Shin Bet to use mass 

electronic surveillance to monitor COVID-19 patients and their contacts. 

Specifically, the Israeli government should consider more proportionate and 

accurate technological means to curb the virus.  

¶ The Israeli government must systematically respond to the COVID-19 

healthcare and economic crises. Equitable policy requires consistency, 

coordination and the mobilisation of state resources via substantial grants and 

loans to businesses and households at present. 

Concerns 

¶ Democratic accountability: Since COVID-19, Israel has imposed more 

emergency regulations than at any time in the nationõs history. The bypassing 

of ordinary legislative processes in the Knesset and the concentration of power 

in the Israeli Cabinet undermine democratic deliberation at a time where more 

accountability is required in Israel, not less. 

¶ Legal accountability: In March 2020, Israelõs Justice Minister expanded his legal 

authority by freezing court activity through emergency regulations. Given the 

impending corruption trial of PM Netanyahu, it is imper ative that Israeli courts 

remain open. 

¶ Intra-executive accountability, independence and transparency: Under new 

COVID-19 laws, Israelõs Cabinet can effectively issue emergency measures 

unilaterally without explicit Knesset approval. Relevant Knesset committees are 

not sufficiently independent from the Executive. A senior (Likud) Knesset 

member recently resigned from the Knesset Constitution, Law and Justice 

Committee claiming that the panel was acting as a ôrubber stampõ for 

government decisions.  

¶ Emergencies, duration and derogations: The protection of Israeli human rights 

has been automatically weakened due to COVID-19 emergency laws. This is 
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particularly concerning in Israel, where there is no formal constitution and an 

ongoing state of emergency exists.  

¶ Criminalisation, proportionality and excessive limitations of rights: There are 

widespread concerns about excessive legal restrictions of basic rights, such as 

freedom of assembly, freedom of movement and freedom of religious worship 

due to COVID-19. On 30 September 2020, the Knesset amended the 

Coronavirus Law to bar protesters from traveling more than a kilometre from 

their homes to attend a demonstration . 

¶ Privacy and other rights: The use of Israelõs national security services to contact 

trace (despite objections made by the Shin Bet itself) has the potential to 

infringe a number of human rights, including the rights to privacy, freedom of 

expression and peaceful assembly. The Shin Betõs tracking means are not 

suitable for close-contact detection and have quarantined citizens based on 

incorrect information and without epidemiological justification.  

¶ Failure to protect socio-economic rights and discrimination: Israelõs asylum 

seekers remain vulnerable to suffer dire social and economic consequences as 

a result of COVID-19. It seems little has been done by the government to 

address their particular socio-economic needs. 

¶ Enforcement powers and practice: There are serious concerns with excessive 

policing of Israeli protests against Netanyahu (personally) and the government 

across the country. Of particular alarm is political interference by Israelõs 

Minister of Public Security with the work of the police.  

 

l. Italy  

 

Best Practices 

¶ Function of the Parliament was not suspended ð democratic deliberation 

continued satisfactorily given the circumstances. 

¶ The emergency decree-laws adopted by the Government were introduced to 

the Parliament and transposed into law by it within 60 days from their adoption, 

in conformity with Article 77 of the Italian Constitut ion (i.e. the legal basis on 

which they were enacted). 
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¶ Measures adopted have been largely in compliance with the constitutional 

rights provisions of the Italian Constitution, as well as with those of the ECHR 

and the ICCPR; necessity and proportionality have been largely satisfied.  

¶ Temporality of the state of emergency and the emergency measures has been 

observed so far. 

¶ Measures are adjusted in line with changing data. 

¶ The Italian Government has taken some considerable steps to strengthen the 

public healthcare system and mitigate the economic effects of the crisis and 

the containment measures. 

Concerns 

¶ No constitutional basis for the declaration of the state of emergency, which was 

decided without Parliamentary approval. 

¶ Impaired possibility for judicial  review of the measures: the function of courts 

and the relevant legal deadlines were suspended until 11 May, with courts 

remaining open only for urgent matters such as arrests or payment injunctions 

which can be filled electronically. 

¶ Differential impact of the measures on certain groups: 

o For prisoners, social distancing is difficult to observe due to space 

constraints in overcrowded Italian prisons; similar conditions are 

experienced by migrants, refugees and asylum seekers who are still held in 

crowded detention centres. 

o The Italian governmentõs decision to declare Italian ports unsafe for the 

disembarkation of people rescued from boats flying a foreign flag due to, 

and for the duration of, the public health emergency is alarming and in 

breach of Italyõs international human rights obligations. 

o Documented increase of domestic violence against women during the 

lockdown, as well as undue difficulties to access legal abortion. 

¶ Concerns about current and, especially, future impact of the economic 

consequences of the measures on the enjoyment of socioeconomic rights. 

 

m. Japan 

 

Best Practices 



 

30 October 2020 

 

 

 37 

¶ Contact-Confirming Application (COCOA) introduced to share information on 

contagion requires strict user consent, guaranteeing their privacy. 

¶ Institutional support has been provided to victims of hate speech and domestic 

violence and abuse. 

¶ Two extensive supplementary budgets were enacted to address the health and 

socio-economic impacts of the crisis. 

¶ Employment Adjustment Subsidy has been fully employed, due to a broadened 

scope and facilitated procedures. 

¶ Various social supports for those who lost their livelihoods. 

Concerns 

¶ The emergency legal framework is unclear regarding the power allocation 

between the central and local governments. 

¶ The opaque policy of avoiding mass-testing in the early phases of the outbreak 

may be contradictory to the right of access to information. 

¶ The relationship between the Government and scientific experts has been 

controversial. 

¶ The obligations to protect health and life have not been fully performed due to 

failure to provide suspected disease carriers with tests and delivering necessary 

medical care to patients. 

¶ The request of behaviour modification to citizens arguably  interfered  de facto 

with their rights and f reedoms. 

¶ Police power was employed in the fight against COVID-19 through tangentially 

relevant legislations. 

¶ Japan was the only G-7 state not providing general exceptions for long -term 

residents in its entry restrictions. 

¶ Economic stop-gap measures such as the Employment Adjustment Subsidy are 

insufficient to address the job losses of non-regular workers and other 

vulnerable persons. 

¶ The Special Cash Payment to the ôHead of Householdõ reflects a male-centric 

tradition and creates difficulties for wom en in unsafe home situations. 

¶ The large part of support has focused on quick-fix, short-sighted cash benefits 

and the adoption of procedures designed to induce applicants to loans.  
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¶ Emergency Student Support is highly selective and includes discriminatory 

criteria against foreign students. 

 

n. Kyrgyzstan  

 

Best practices  

¶ Official notification about the declaration of a state of emergency made under 

Article 4(3) of the ICCPR to the UNSG. 

¶ Courts remain open. 

¶ Gradual lift of restrictive measures. 

Concerns 

¶ Discriminatory policies on issuing special authorizations for movement 

(including towards journalists, lawyers, and social workers). 

¶ Imposition of an insecure surveillance app that could be used for reasons other 

than to fight the pandemic. 

¶ The government may have exceeded their authority in limiting fundamental 

rights and freedoms by imposing strict lockdowns and state of emergency, 

especially given the fact that people were not offered any kind of 

compensations for the loss of their income. 

¶ Criminal penalties for violations of curfew and state of emergency were vastly 

toughened. 

¶ The inability of the government to strengthen the healthcare system during 

lockdown to prepare for the increase in patients after measures were lifted. 

 

o. Mexico 

 

Best Practices 

¶ The federal government has not made disproportionate use of the statutory 

emergency measures. 

¶ The federal judiciary has implemented the necessary measures to continue 

functioning by online means. 
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¶ Local executive and legislative powers have been actively engaged in 

responding to the pandemic. Most local legislatures have amended their 

standing orders to continue deliberating by online means.  

¶ The federal legislature issued an Amnesty Law to reduce the prison population. 

Concerns 

¶ Lack of coordination between federal and state authorities compromises the 

efficiency of governmental action to mitigate the pandemic.  

¶ The federal governmentõs communication strategy is unclear. 

¶ The Presidentõs constant attacks directed at the press and critics of the 

government. 

¶ The federal governmentõs lack of policies directed at safeguarding the socio-

economic rights of the population and the civil rights of vulnerable groups ñ 

women and migrants, inter alia. 

¶ The federal governmentõs lack of policies directed at curbing the pandemic 

beyond social distancing measures. 

¶ The federal governmentõs delay in applying the Amnesty Law. 

¶ The federal legislatureõs general passivity. 

¶ The federal governmentõs authorization for the armed forces to perform law 

enforcement tasks. 

 

p. New Zealand  

 

Best Practices 

¶ An Epidemic Response committee was established to scrutinise the 

Governmentõs action in lieu of the Houseõs usual accountability mechanisms. 

The select committee met by Zoom (and broadcasts these meetings publicly) 

during the Lockdown period.  

¶ Courts remain open for matters that ô[affect] the liberty of the individual or their 

personal safety and wellbeing, or proceedings that are time-criticalõ facilitating 

access to justice, and jury trials resumed as soon as practicable. 

¶ Lockdown regime is supported by a national plan consisting of a four -level alert 

system enabling foreseeability and transparency. 

Concerns 
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¶ New COVID-19 Public Health Response Act was rushed through the democratic 

process and failed to incorporate international and domestic human rights 

instruments. 

¶ An executive minded response consisting of unwritten executive orders can 

create confusion and compromise the requirement in the Bill of Rights Act 1990 

that limits rights be prescribed by ôlawõ. 

¶ Epidemic Response committee does not have its full powers to scrutinise 

urgent government regulations, and it lacks any powers to recall Parliament if 

it thinks it necessary. 

¶ There is a risk of invasion of privacy among citizens as some people have taken 

to covertly supervising the activities of other citizens (reporting their 

neighbours, for instance).  

¶ Inadequate measures in place to protect the data of individuals subject to  

quarantine and managed isolation at the border.  

 

q. Nigeria  

 

Best Practices 

¶ The National Human Rights Commission established a protocol with the 

Presidential Task Force on COVID-19 to ensure accountability for the violations. 

All the alleged violations have been reportedly communicated to the oversight 

Ministries of the law enforcement agencies for full investigation and 

accountability. The Commission promised to give monthly updates on the 

reports from the various Law Enforcement agencies, of accountability steps 

taken, as well as a report where no action is taken. 

¶ Internet access got priority attention, as the Nigerian Governors Forum began 

to implement an earlier agreement with communications stakeholders to 

reduce cost of right of way (RoW). The cost of RoW has long been identified as 

one of the impediments to ensuring reliable broadband Internet connectivity in 

the most remote areas of Nigeria. Internet connectivity became a key 

infrastructural need to ensure kids continue learning as all schools were closed 

down as part of the lockdown measures, with impacts on the right of students 

to education.  
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¶ Introduction of virtual court hearing to address the challenge of access to 

justice. 

¶ After outrage by citizens, the National Assembly yielded and announced a 

public hearing to get inputs into the proposed Infectious Diseases Bill 2020.  

¶ Given the spate of gender violence reported during the lockdowns and the 

conversation it generated, the Nigerian Senate passed the 2020 Sexual 

Harassment Bill, which seeks to prevent, prohibit and redress the sexual 

harassment of students in tertiary educational institutions in Nigeria.   

¶ Declaration of a state of emergency on sexual and gender-based violence. 

¶ Expedient response of Government to the pandemic in terms of legislation and 

executive orders. 

¶ Decongestion of prisons and increased use of alternatives to imprisonment. 

Concerns 

¶ The relevant COVID-19 Regulations issued by the President and by different 

states in Nigeria may have given some legal effect to the lockdown measures, 

but did not provide legal justification for the human rights limitations by 

security operatives purporting to be enforcing the governmentõs coronavirus 

orders. Some states may have exceeded their constitutional powers to make 

regulation to curb the spread of COVID-19.  

¶ Lack of transparency around use of citizens data and collaboration with 

telecommunications companies make it difficult to hold the relevant player 

accountable.  

¶ Although Internet connectivity got some attention as acknowledged above, 

many States are yet to implement the RoW agreement cited above. Only Seven 

Nigerian states out 36 states in Nigeria have complied with this agreement . 

Those with access have simply moved on to a new way of life, accessing 

healthcare, education, information online and working remotely but life c ame 

to a halt for those with no access or who cannot afford the cost of access.  

¶ The 1926 Quarantine Act is a colonial-era law which does not conform to the 

global human rights standards and frameworks that Nigeria has since adopted. 

¶ Reports of brutalisation and attacks of journalists and health workers who were 

supposed to be exempted according to the lockdown orders.  
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¶ The proposed 2020 Infectious Diseases Bill does not meet minimum human 

rights standards and creates doubt about the extent to which Nigeria is willing 

to uphold human rights principles in the implementation of emergency 

measures. 

¶ Federal and State COVID 19 Regulations lack detailed protocol for enforcement 

and this explains widespread rights violations. 

¶ Access to Justice is still a challenge for litigants because of poor infrastructure. 

Most courts in Nigeria lack the infrastructure to implement the National Judicial 

Council guidelines for virtual court hearings. 

 

r. Russian Federation  

 

Best Practices 

¶ Courts remained open during the mandatory lockdown and judicial review of 

the cases related to the protection of constitutional rights and freedoms was 

regarded as urgent by the Supreme Court of Russia and the Council of Judges 

of Russia. 

¶ Regular online discussions between federal and regional authorities on the 

status of the coronavirus outbreak across the country and implemented 

measures with TV broadcast announcements. 

¶ Russia remained among the leaders in terms of the number of coronavirus tests 

conducted.  

Concerns 

¶ The federal regions of Russia may have exceeded their constitutional authority 

in limiting fundamental rights and freedoms while implementing lockdown 

measures. 

¶ Russia was using cyber surveillance tools to enforce compliance with the 

mandatory lockdowns in several regions and there is a concerning lack of 

transparency about institutional safeguards in place. 

¶ Russian Parliament has toughened administrative liability for non-compliance 

with the lockdown measures implemented to fight the coronavirus, but the 

legality of the fi nes enforced for the breach of self-isolation requirements at the 

regional level remains questionable. 
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¶ Russia has enacted ôanti-fake newsõ legislation which may be used by authorities 

to suppress dissent at the governmentõs response to coronavirus. 

¶ The ôAll-Russianõ vote on constitutional reform was held despite it being 

unnecessary as a matter of Russian law and the daily rate of new coronavirus 

infections being unacceptably high. 

 

s. Singapore  

 

Best Practices 

¶ Political will and extensive legislative framework, sophisticated ôDisease 

Outbreak Response System Conditionõ (DORSCON) framework engaging 

various ministries for a coordinated response, and the use of government funds 

to alleviate economic impact. 

¶ Sunset clauses in relation to legislation and executive regulations.  

¶ Parliamentary oversight, and executive response rooted in and subject to 

periodic legislative review. 

¶ Access to justice through the continued functioning of the court system.  

¶ Specific safeguards adopted to ensure prisonersõ health in relation to COVID-

19. 

¶ Use of technology for tracking and tracing with safeguards for the use of data.  

¶ Incremental steps taken by the government to facilitate compliance with the 

health measures. 

¶ Use of moral suasion and responding to feedback by amending the regulations. 

¶ Public statements opposing racism and xenophobia. 

Concerns 

¶ Concentration of rule-making and enforcement powers in the executive branch 

of government.  

¶ Limited scope of judicial review, leaving the executive with a significant amount 

of discretion. 

¶ Proportionality of criminal sanctions and deportation of foreigners for violation 

of health-related measures. 

¶ Vulnerable populations (particularly migrant workers) hardest hit due to pre -

existing inequalities. 
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¶ Proportionality of restraints and penalties for spreading fake news, and overly 

wide definition of òpublic interestó to include public confidence in the 

government, organ of state or statutory board.  

¶ Denial of voting rights to persons infected with COVID -19 or under quarantine 

orders, even though voting was facilitated for persons under stay-home 

notices.  

 

t.  South Africa  

 

Best Practices 

¶ The South African Constitution and the Disaster Management Act limit the 

executiveõs regulation-making power to measures necessary for and 

proportionate to preventing and mitigating the pandemic.  

¶ The South African Constitution provides robust mechanisms for judicial review 

of the lawfulness, fairness, and reasonableness of executive action 

¶ Courts remain open to hear salient matters, including those related to the 

deprivation of liberty and domestic violence.  

¶ The government has thus far refrained from declaring a state of emergency in 

terms of the Constitution (which would permit derogation from human rights 

obligations), preferring the more moderate and more rights -respecting 

approach of declaring a state of disaster under the Disaster Management Act. 

¶ The government has appointed a judge to oversee the collection of personal 

data in relation to contact tracing, and to make recommendations with respect 

to the amendment or enforcement of the relevant regulations.  

¶ There are strict limitations on the personal data that may be collected for the 

purposes of contact tracing and on the purpose and time period for which it 

may be collected and held. 

¶ The regulations punishing the publication of false information related to the 

pandemic and the governmentõs measures to control it require the 

demonstration of ôintent to deceiveõ, which will limit the reach of the 

prohibition.  
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¶ Persons refusing testing, medical treatment, or quarantine must be brought 

before a court to issue a warrant, thus providing some judicial supervision of 

rights infringements.  

Concerns 

¶ Parliament initially expressed an intention to shirk its constitutional duty to hold 

the executive accountable during the pandemic, though it has recently become 

more active. 

¶ The police and other armed forces have resorted to excessive force and 

sometimes egregious violence to enforce the lockdown. 

¶ The National Command Councilõs exercise of executive authority, including the 

implementation of legislation and policy may be unconstitutional.  

¶ The Disaster Management Act provides for a broad (and possibly 

unconstitutional) indemnification of executive action undertaken in response 

to the pandemic. 

¶ The burdens imposed by the lockdown are unequally distributed between the 

wealthy and the poor. 

¶ The government has authorised sweeping, non-consensual collection of 

individualsõ location data from cellular service providers.  

¶ The publication of certain criticisms of the governmentõs response to the 

pandemic has been criminally prohibited, inhibiting media efforts to hold the 

government accountable. 

¶ Individuals may be forced to submit to testing, medical treatment, and 

quarantine. 

¶ The defence and police ministers have adopted a ôlaw and orderõ approach to 

the lockdown, deploying the military to enforce  it without clear guidelines 

governing the militaryõs interaction with civilians.  

 

u. Spain 

 

Best practices  
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¶ Spain has adopted several measures for the protection of vulnerable people 

during the pandemic, such as allowing certain prisoners with benefits to spend 

the lockdown at their homes.  

¶ In order to tackle the economic crisis following the pandemic, Spain adopted a 

new social benefit for those in a situation of poverty, consisting in a minimum 

basic income. 

¶ The Spanish parliament has remained open, with a limited number of members 

present and with the use of long -distance voting mechanisms. 

¶ Spainõs state of alarm framework allows for additional democratic control over 

the executive, as every 15-day extension of the state of alarm requires the 

approval of the majority of Congress.  

Concerns 

¶ Spainõs legal framework for health crises does not provide sufficient legal 

certaint,. This has led to contradictory judicial decisions. 

¶ During the state of alarm, Spain centralized all decision-making competences 

in several fields, despite the stateõs decentralized structure. Measures were 

unilaterally imposed on the regional governments during that period.  

¶ In two regional elections, the authorities ordered an undue restriction of the 

right to vote for those showing symptoms of COVID -19. 

¶ For the enforcement of the containment measures, Spainõs authorities made 

extensive use of their disciplinary powers, using a disciplinary legal framework 

which allows for arbitrariness in the imposition of penalties. 

 

v. Taiwan 

 

 Best Practices  
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¶ Constitutional emergency has not been invoked. 

¶ Taiwan has maintained normal basic living functions without imposing 

lockdown, curfew, stay-at-home orders, or closure of schools, markets, and 

public services. 

¶ All state organs, including Parliament and courts, remain open. 

¶ Before COVID-19, Taiwan had prepared the CDC Act, a legal infrastructure to 

prevent and control epidemic situations, with the SARS experience in 2003. 

¶ The CECC had been holding daily press briefings to provide real-time and 

correct information on the pandemic situation, before the country recorded its 

100th consecutive day without local COVID-19 transmissions.  

¶ In most situations, the CECC has refrained from adopting compulsory 

measures and tended to make advisory guidelines. 

¶ Adequate amount of medical supplies was ensured and distributed to all 

individuals in an equal manner. 

¶ Compensation for isolation and quarantine measures are well-provided. 
 

 Concerns 

¶ The Article 7 COVID-19 Special Act authorized the CECC with a blank cheque 

to order any necessary measures, without any meaningful monitor mechanism. 

¶ The COVID-19 Special Act uses criminalisation and disproportionate fines as a 

deterrent when enforcing compulsory measures. 

¶ Students and faculty of all schools at the senior high school level and below 

were imposed with unnecessary and disproportionate overseas travel bans. 

¶ Privacy rights were infringed as the government works with telecommunication 

companies to retrieve digital footprints and to capture real -time digital 

locations. 

¶ The government monitors digital signals 24/7 to enforce quarantine measures, 

intervening privacy rights without proper monitoring or review mechanisms.  

¶ Travel history and mask purchase history are marked in the NHI card. There are 

concerns that the kinds of personal information stored in the NHI card will 

continue to be expanded, as exemplified by the economic stimulus program. 

¶ The mask distribution system has failed to accommodate migrant workersõ 

situation.  
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w. The Philippines  

 

Best Practices 

¶ Express recognition of constitutional supremacy in legislative response. 

¶ Non-discrimination and privacy Rights recognized in law. 

¶ Sunset clause clearly set out in Bayanihan Act. 

¶ Oversight committee provided by law . 

Concerns 

¶ Delayed action in relation to Coronavirus. 

¶ Unequal application of benefits and restrictions . 

¶ Excessive use of force and abuse in implementing COVID-19 regulations. 

¶ Militarisation of COVID-19 response through NTF leadership. 

¶ Vague Fake News crime, recourse to criminal sanctions, disproportionate 

penalties. 

¶ House-to-House policy threatens security and privacy. 

¶ Over-reliance on upcoming vaccine, rather than focusing on effective measures 

that can be undertaken in the present. 

 

x. Turkey  

 

Best Practices  

¶ Access to free healthcare to all who have COVID-19 symptoms. 

¶ Introduction of an economic and social support package (dismissal bans, rent 

securities for businesses, credit and financing schemes). 

¶ COVID-19 health and safety measures at the penal institutions for detainees, 

convicts and public officers. 

¶ Support for stray animals. 

¶ Suspension of periods of statute of limitations to prevent any l oss of right. 

Concerns  

¶ Lack of necessary constitutional foundation for certain COVID-19 restrictions. 

¶ Lack of necessary information regarding contact tracing applications.  

¶ Implementation of the obligation to wear a mask without any exception. 
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y. United Kingdom  

 

Best Practices 

¶ Houses of Parliament continue debate, Parliamentary Question Time and select 

committees continue. 

¶ The Secretary of State reviews the Health Protection (Coronavirus) Regulations 

2020 every three weeks. 

¶ Court hearings are ongoing, with virtual hearings for civil cases and jury trials 

with social distancing in selected Crown Courts.  

Concerns 

¶ Only six-monthly Parliamentary scrutiny of the powers in the Coronavirus Act 

2020. 

¶ Successive Regulations passed without Parliamentary scrutiny, when such 

scrutiny would arguably have been possible.  

¶ The co-existence of non-binding advice and legislation/Regulations, and 

rapidly changing Regulations which may lead to confusion.  

¶ Delayed action in relation to the pandemic, and consequent avoidable loss of 

life potentially infringing Art. 2 ECHR. 

¶ Delays in the implementation of the governmentõs test, trace, isolate system, 

with only a fraction of contacts traced, and no food/financial suppo rt offered 

to those asked to isolate.  

¶ Right to information concerns:  

o Discrepancies and gaps between government and ONS fatality data, and 

within government testing data.  

o Delays (until July 2020) in releasing Pillar 2 (community) testing data to 

local authority public health teams. 

o A failure to share scientific information on the risks of lifting lockdown 

measures while community transmission (in England) is still at a high 

level. Scottish, Welsh and Northern Ireland approaches are different, 

with a ôzero COVIDõ approach in Scotland and Northern Ireland, 

throughout summer 2020, and cases increasing in September 2020. 
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¶ Arguable misinformation as to the risk profile of all sections of the population, 

given the governmentõs extensive rhetoric about older adults and those with 

ôunderlying health conditionsõ being the (only) ôvulnerableõ groups. 

¶ Failure to derogate from the European Convention on Human Rights (ECHR) 

and the International Covenant on Civil and Political Rights (ICCPR), despite the 

Health Protection (Coronavirus) Regulations, which refer to an ôemergency 

periodõ.  

¶ Failures to protect the right to life of health and social care personnel with the 

sufficient storage, procurement and distribution of personal protective 

equipment (PPE). Such failures may be replicated in the case of school workers, 

where PPE is discouraged.  

¶ Rapidly changing official guidance on PPE which was tailored to supply and not 

scientific advice. 

¶ Government guidance on the full reopening of schools in England in 

September 2020 initially did not permit (and still discourages) the use of PPE 

by staff unless a staff member is caring for a symptomatic child, or a child with 

personal care needs. Since late August 2020, masks may be worn in secondary 

schools in areas of local lockdown, but only in communal areas such as 

corridors, not classrooms.  

¶ Formerly ôshieldingõ staff, children, and children with extremely clinically 

vulnerable family members are required to return to school, with the threat of 

penalty fines if there is non-attendance; and very limited dissemination of 

exceptions to this in the non -statutory government guidance.  

¶ Disability rights:  

o Research by Tidball et al at the University of Oxford reported that 22,500 

disabled people of all ages died between March and mid-May 2020, 

more than one-third of the excess deaths reported for that time frame. 

This necessitates an urgent inquiry.  

o Hospital patients without a negative test for COVID-19 were discharged 

into care homes, leading to the infection spreading in those homes.  

o Undisclosed and variable guidance on the rationing of critical care which 

suggests that older adults and those with significant ôfrailtyõ would be 

denied critical care. 
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o Discriminatory practice by some general practitioners in imposing Do 

Not Attempt Cardiopulmonary Resuscitation orders on people with 

disabilities, including learning disabilities, and those in care homes; in 

some cases, informing patients that they would not be transferred to 

hospital if they became infected with COVID-19. 

o Recurrent rhetoric on ôvulnerable groupsõ and ôshieldingõ, which fails to 

acknowledge disabled peopleõs and older adultsõ rights to life and 

health, and which assumes they are recipients of services rather than 

individuals with full spectrum human rights.  

¶ Concerns about the right to food, including for people with no recourse to 

public funds, children entitled to free school meals, and disabled people. 

 

z. United States  

 

Best Practices 

¶ Congress took unprecedented measures to adapt Congressional legislative 

procedures to continue democratic deliberation while enabling social 

distancing. 

¶ Through bipartisan support, Congress passed several pieces of legislation for 

emergency funding to mitigate the economic consequences of the COVID-19 

pandemic, including the CARES Act which was the largest economic stimulus 

package ever passed and provided $2.2 trillion to expand unemployment 

benefits, distribute checks of up to $1,200 for millions of American taxpayers, 

and fund lending for businesses.11 

¶ Several oversight bodies have been established to monitor the disbursement 

of government funding related to the pandemic response.  

¶ Thousands of individuals detained in prisons and jails, including those run by 

the Immigration and Customs Enforcement agency, were released in order to 

curb the spread of COVID-19 in these facilities ð though this is only a very small 

 
11 The Coronavirus Preparedness and Response Supplemental Appropriations Act, 2020 (H.R. 6074), The 

Families First Coronavirus Response Act (H.R.6201), The Paycheck Protection Program and Health Care 

Enhancement Act (H.R. 266), and The Coronavirus Aid, Relief, and Economic Security (CARES) Act.  
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fraction of the total number of detainees a ffected, and at risk of being affected, 

by COVID-19. 

Concerns 

¶ The lack of a comprehensive nation-wide pandemic response strategy, and 

delayed action at the beginning of the outbreak, contributed to an ineffective 

and fragmented response.  

¶ The lifting of restrictions across many states in the U.S. has not been managed 

in line with scientific guidance and data.  

¶ The spread of misinformation by the Trump administration, including 

undermining scientific guidance, discouraging the use of PPE, and understating 

the gravity of the public health situation, likely contributed t o non-compliance 

with public health measures and the propagation of COVID-19.  

¶ Certain groups, especially racial minorities, populations in detention, and 

elderly populations, have been disproportionately affected by COVID-19 and 

the pandemic has exacerbated already considerable health and socio-economic 

disparities. 

¶ Data published regarding COVID-19 cases and deaths has not been broken 

down by demographics like race, national origin, sex, gender, age, ability status, 

and county, and made available in order to analyse the pronounced 

demographic disparities and craft tailored and targeted interventions.  

 

aa.  Zimbabwe  

 

Best Practices 

¶ Constitution limit the executiveõs regulation-making power to measures 

necessary for and proportionate to preventing and mitigating the pandemic.  

¶ Constitution provides robust mechanisms for judicial review of the lawfulness, 

fairness, and reasonableness of executive action. 

¶ Sunset clauses within executive regulations, subjecting them to re-

promulgation upon expiry.  

¶ The State has thus far refrained from declaring a state of emergency in terms 

of the Constitution (which would permit derogation from human rights 
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obligations), preferring the more moderate and more rights -respecting 

approach of declaring a state of disaster under the Civil Protection Act. 

¶ Functioning and reasonably independent court system as the only 

accountability mechanism available to the public (with the caveat that concerns 

have been expressed in regarding the independence of the judiciary especially 

in the context of political speech and exercising the publicõs right to peaceful 

protest). 

¶ The promulgated right to defer rental and mortgage payments and the 

moratorium of evictions and ejectments during the lockdown period.  

¶ Judicial review of executive measures by the High Court have taken place, 

including the dete rmination that the dissemination of COVID -19 related 

information must be carried out in manner accessible to all. 

Concerns 

¶ Pre-existing economic and humanitarian crises, democratic deficit, partisan 

media, corruption, high levels of unemployment and pove rty, dependence on 

informal trade, police abuse of power (around elections particularly) and 

routine criminal prosecutions create an unstable environment for the 

government to respond to COVID-19. 

¶ Executive-minded response, with courts as the sole accountability mechanism 

¶ Lack of accountability mechanisms has resulted in high cost procurement 

irregularities. 

¶ The limited reopening of Parliament and the boycott by opposition 

Parliamentarians is leading to lack of legislative oversight. 

¶ Weakened public health system with lack of sufficient PPE as well as medical 

equipment. 

¶ Egregious abuse of power by security forces in implementing the Lockdown 

Order. 

¶ Lockdown Order provision regarding publication of misinformation is 

overbroad and lends itself to  arbitrariness. 

¶ Concerns regarding the independence of the judiciary especially in the context 

of political speech and exercising the publicõs right to peaceful protest  

¶ Threats to socio economic rights such as food, water, housing emerging from 

the Lockdown Order. 
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¶ Threats to civil and political rights. 
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Emerging International Human Rights Law Guidance * 

Ashleigh Barnes and Emilie McDonnell 

 

I. Introduction  

 

There are now a number of international and regional human rights, rule of law and 

democracy organisations that have developed general guidance on how COVID-19 

measures should be evaluated for their compliance with international human rights law. 

This section aims to briefly summarise the emerging content of such guidance. Due to the 

proliferation of such guidance, this section is limited to the most significant pieces. 12 It is 

organised thematically by reference to the following trends: accountability, emergencies 

and derogations, rights limitations (including privacy), socio -economic rights, 

discrimination, vulnerable persons, and enforcement powers and practice. This section 

thus provides a thematic overview of international human rights law guidance to 

legislatures, executives, courts and civil society in responding to the COVID-19 pandemic. 

In responding to COVID-19, States were initially tasked with applying and complying with 

international law without the benefit of tailored guidance; States had to make ôdifficult 

decisionsõ.13 These initial government responses to COVID-19 (detailed in the Bonavero 

Institute of Human Rightsõ Report 3/2020 on A Preliminary Human Rights Assessment of 

Legislative and Regulatory Responses to the COVID-19 Pandemic across 11 Jurisdictions)14 

require scrutiny and reconsideration.15 In addition, the COVID-19 pandemic continues to 

evolve. At the time of publication, some States that have eased restrictions are facing a 

second wave of COVID-19. This will likely prompt a range of new legislative, executive and 

judicial measures or a revival of previous measures, both of which must conform with the 

guidance outlined in this section. Accordingly, this synthesis is particularly timely. 

However, the guidance is clear: State responses must match the needs of different phases 

 
* This section was originally published as the Bonavero Institute of Human Rightsõ Report 5/2020. 
12 The IJRC has been extensively collating the COVID-19 guidance from supranational human rights bodies . 
13 OHCHR, ôCOVID-19 Guidanceõ, 1. 
14 Henceforth, Bonavero Report 3/2020. 
15 See further Parts II-V. 

https://www.law.ox.ac.uk/sites/files/oxlaw/bonavero_report_5_of_2020.pdf
https://ijrcenter.org/covid-19-guidance-from-supranational-human-rights-bodies/#Rights_of_migrants_asylum_seekers_refugees_and_IDPs
https://www.ohchr.org/Documents/Events/COVID-19_Guidance.pdf
https://www.law.ox.ac.uk/sites/files/oxlaw/v3_bonavero_reports_series_human_rights_and_covid_19_20203.pdf
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of this crisis.16 Accordingly, continuous and regular review of COVID-19 measures is 

fundamental to ensure States uphold human rights. 

 

Context  

It is important to locate the evaluation of COVID -19 measures in the context of positive 

obligations attached to the right to life and right to health. States must adopt health 

strategies to address the medical dimensions of the COVID-19 pandemic. Indeed, States 

are required to take ôextraordinary measuresõ to protect and ensure the health and well -

being of the population. 17 Public health goals are legitimate, with the COVID-19 pandemic 

currently posing a public health emergency in some states. However, and equally 

importantly, States must also respect, protect and fulfil the non -medical dimensions of 

human rights in the context of COVID-19, in the immediate, medium and long -term.18 

This section considers respect for human rights across the spectrum.  

 

Scope  

This section is limited to international human rights law guidance specific to the COVID-

19 pandemic. The guidance largely concerns obligations derived from the following 

treaties:  

 

- International Covenant on Civil and Political Rights (ICCPR) 

- International Covenant on Economic, Social and Cultural Rights (ICESCR) 

- International Covenant on the Elimination of Racial Discrimination (ICERD) 

- Convention on the Elimination of All Forms of Discrimination Against Women 

(CEDAW) 

- Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment (CAT) 

- Convention on the Rights of the Child (CRC) 

- Convention on the Rights of People with Disabilities (CRPD) 

- African Charter on Human and Peoplesõ Rights (ACHPR) 

- American Declaration of the Rights and Duties of Man (ADHR) 

 
16 OHCHR, ôCOVID-19 Guidanceõ, 2 (emphasis added). 
17 OHCHR, ôEmergency Measures Guidanceõ, 1. 
18 OHCHR, ôCOVID-19 Guidanceõ, 1. 

https://www.ohchr.org/Documents/Events/EmergencyMeasures_COVID19.pdf
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- American Convention on Human Rights (ACHR) 

- European Convention of Human Rights (ECHR)  

 

These sources complement and work alongside domestic bills of rights and/or 

constitutions that may bind specific states. 

 

There are, of course, important differences between international and regional human 

rights texts and institutions, and in their interpretation and application. However, in large 

part, we observed an overlapping consensus in the COVID-19 guidance. Readers are 

encouraged to consider the way in which that guidance will translate in each institutional 

setting and may need to consult the guidance itself for a full appreciation of that. A 

reference list is provided at the conclusion of this section. It must also be understood that 

this guidance is of a general nature and its precise application in an adjudicatory setting 

and to specific measures remains unclear and may lead to divergences. 

 

II. Democratic accountability  

 

Under international human rights law, executive accountability to Parliament and the 

electorate at large must be maintained despite the extraordinary measures imposed 

during a pandemic. Parliamentary scrutiny of executive measures is vital. While 

distribution of powers and checks may be altered during the state of emergency, 

Parliaments must retain the power to control Executive action.19 For example, the UN has 

recognised the empowerment or creation of ôan independent or opposition-led 

parliamentary committee, which meets publicly online, to scrutinise executive action 

during the crisisõ as one instance of ôbest practiceõ.20  

 

As one aspect of democratic accountability, the Office of the United Nations High 

Commissioner on Human Rights (OHCHR) has stressed the role of civil society in providing 

ôtargeted and candid feedbackõ on COVID-19 measures. Accordingly, OHCHR has advised 

that States should create or expand avenues for participation and feedback, as well as 

 
19 See, for e.g., CoE Toolkit, [2.4] and IACHR, ôIACHR Calls for Guarantees for Democracy and the Rule of Law 

during the COVID-19 Pandemicõ. 
20 UN, ôCOVID-19 and Human Rights: We are all in this togetherõ, 14. 

https://rm.coe.int/sg-inf-2020-11-respecting-democracy-rule-of-law-and-human-rights-in-th/16809e1f40
http://www.oas.org/en/iachr/media_center/PReleases/2020/130.asp
http://www.oas.org/en/iachr/media_center/PReleases/2020/130.asp
https://www.un.org/victimsofterrorism/sites/www.un.org.victimsofterrorism/files/un_-_human_rights_and_covid_april_2020.pdf
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ensure that existing channels of civil society participation are maintained.21 The World 

Health Organisation (WHO) has also recalled that ôoversight and accountability 

mechanisms should be in place to allow individuals who are impacted to challenge the 

appropriateness of those restrictionsõ.22 

 

In the Bonavero Report 3/2020, reporters identified instances of novel intra-executive 

accountability.23 It is noticeable that there has been little international guidance on forms 

of intra-executive accountability. There is, however, guidance on the broader commitment 

under international human rights law to facilitate participation in open, transparent and 

accountable government responses to COVID-19.24 OHCHR recalls that: 

 

ôPeople have a right to participate in decision-making that affects their lives. 

Being open and transparent, and involving those affected in decision-making is 

key to ensuring people part icipate in measures designed to protect their own 

health and that of the wider population, and that those measures also reflect 

their specific situations and needs.õ25  

 

III.  Legal accountability  

 

Under the international human rights principles of legality and rule of law, courts play an 

imperative role, which can be broken down into four rights: 26 

 

a) The right to a fair trial by an independent and impartial court;  

b) The right to judicial control of deprivation of liberty;  

c) The right to an effective remedy; and  

d) The judicial role in ensuring the actions of the other branches of government 

respect the law (i.e. judicial review). 

 
21 OHCHR, ôCivic Space and COVID-19õ, 1.  
22 WHO, ôAddressing Human Rights as Key to the COVID-19 Responseõ. 
23 Bonavero Report 3/2020, 9. 
24 See Part VI below. 
25 OHCHR, ôCOVID-19 Guidanceõ, 4 (emphasis added). 
26 ICJ, ôICJ Guidanceõ, 1-2. 

https://www.ohchr.org/Documents/Issues/CivicSpace/CivicSpaceandCovid.pdf
https://www.who.int/publications/i/item/addressing-human-rights-as-key-to-the-covid-19-response
https://www.icj.org/wp-content/uploads/2020/05/Universal-ICJ-courts-covid-Advocacy-Analysis-brief-2020-ENG.pdf
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The International Commission of Jurists (ICJ) have published a detailed briefing note that 

considers the way courts of law are suspending ônon-urgentõ cases, changing the 

modalities of hearings, and dealing with the consequences of postponement.27 Regarding 

the suspension of ônon-urgentõ cases, the ICJ was particularly concerned by the distinction 

between ôurgentõ and ônon-urgentõ cases. When determining which matters should be 

considered ôurgentõ, three matters are particularly significant:28 

 

a) violations of human rights and constitutional rights, particularly those involving 

irreparable harm; 

b) gender perspective, children, older persons, persons with disabilities;29 and 

c) persons deprived of liberty.30 

 

In principle, the ICJ confirmed that certain adaptations of modalities can be a 

proportionate response to COVID-19, provided they are based in law, time-limited and 

demonstrably necessary and proportionate in the local circumstances of the present 

outbreak. In particular, in considering the consequences of postponement, judges will 

need to consider the implications for the right to a trial ôwithout undue delayõ (ICCPR Art 

14(3)(c)) and the right of pre -trial detainees to release if not tried ôwithin a reasonable 

timeõ (ICCPR Art 9(3)).31  

 

In dealing with the consequences of postponement, where the limitation periods and 

filing deadlines would not already automatically extend such periods, some courts have 

amended the relevant laws or enacted an exception. The ICJ cited the measures 

announced by the Inter-American Court of Human Rights (IACHR) and the European 

Court of Human Rights as best practice in its briefing note. The IACHR adapted its work 

processes and announced certain exceptional measures to keep its essential operations 

running during the pandemic, while continuing to monitor the human rights si tuation in 

 
27 Ibid, 3. 
28 Ibid, 4-5.  
29 See Part VIII below. 
30 Ibid. 
31 ICJ, ôICJ Guidanceõ, 5-6. 

https://www.corteidh.or.cr/docs/comunicados/cp_18_2020_eng.pdf
https://www.coe.int/en/web/baku/-/european-court-of-human-rights-is-taking-exceptional-measures
https://www.coe.int/en/web/baku/-/european-court-of-human-rights-is-taking-exceptional-measures
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the region as a whole. In the African context, the African Court on Human and Peoplesõ 

Rights resolved in May 2020 to hold its next session virtually,32 and suspend all time limits 

currently in progress before the Court from 1 May 2020 to 31 July 2020.33 The African 

Commission on Human and Peoplesõ Rights (African Commission) also advised Member 

States to undertake investigations into cases of allegations of ACHPR rights.34 In contrast, 

the decision taken in March 2020 to postpone in -person sessions of the UN human rights 

sessions until at least June 2020 has been criticised by over 30 NGOs.35 In an open letter 

published in May 2020, the 30 NGOs highlight the urgent need for UN human rights treaty 

bodies to monitor Statesõ compliance with their treaty obligations during the crisis and to 

ensure that States ð including in declarations of a state of emergency ð comply with 

international human rights standards. 

 

IV. Emergencies, duration and derogations  

 

International law foresees emergency measures which suspend or derogate from certain 

civil and political rights in response to significant threats or exceptional situations. 

Notably, such emergency measures should be avoided when the situation can be dealt 

with adequately by establishing proportionate rest rictions or limitations on certain 

qualified rights. 36 If suspensions or derogations from a Stateõs human rights obligations 

are needed to respond to COVID-19, these must be:37 

 

a) Strictly temporary in scope; 

 
32 ACtHR, ôAfrican Court Judges hold virtual meetingõ and ACtHR, ôAfrican Court will begin its 56 th ordinary 

session on 1 June 2020õ. 
33 ACtHR, ôSuspension of time limits due to the measures taken in response to COVID-19õ. 
34 African Commission, ôPress Statement on human rights based effective response to the novel COVID-19 

virus in Africaõ. 
35 Joint NGO Letter, ôUN Human Rights Treaty Bodies During the COVID-19 Pandemicõ.  
36 OHCHR, ôEmergency Measures Guidanceõ, 2. See below Part V. 
37 OHCHR, ôEmergency Measures Guidanceõ. See generally OHCHR, ôEmergency Measures Guidanceõ; 

OHCHR, ôCOVID-19 Guidanceõ; Human Rights Committee, ôStatement on Derogations; and CoE Toolkit. See 

also Centre for Global Constitutionalism, ôCOVID 19 and States of Emergencyõ. The Centre of Global 

Constitutionalism has compiled comparative reports of 74 countries analysing the use of emergency powers 

from the perspective of democracy, human rights, and the rule of law. From 6 April to 26 May 2020, the 

Symposium reported on states of emergency and measures taken in response to COVID-19 in 74 countries.  

http://www.african-court.org/en/index.php/news/press-releases/item/348-african-court-judges-hold-virtual-meeting
http://www.african-court.org/en/index.php/news/press-releases/item/348-african-court-judges-hold-virtual-meeting
http://www.african-court.org/en/index.php/news/press-releases/item/350-the-african-court-on-human-and-peoples-rights-will-begin-its-57th-ordinary-session-on-1-june-2020
http://www.african-court.org/en/index.php/news/press-releases/item/350-the-african-court-on-human-and-peoples-rights-will-begin-its-57th-ordinary-session-on-1-june-2020
http://www.african-court.org/en/index.php/news/press-releases/item/348-african-court-judges-hold-virtual-meeting
https://www.achpr.org/pressrelease/detail?id=483
https://www.achpr.org/pressrelease/detail?id=483
https://www.globaldetentionproject.org/joint-ngo-letter-un-human-rights-treaty-bodies-during-the-covid-19-pandemic
https://www.ohchr.org/Documents/HRBodies/CCPR/COVIDstatementEN.pdf
https://verfassungsblog.de/category/debates/covid-19-and-states-of-emergency-debates/
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b) The least intrusive limitation required to achieve the stated public health goals 

(including temporal, substantive and geographical limitation); and  

c) Include safeguards such as sunset or review clauses. 

 

Emergency declarations based on the COVID-19 outbreak must not be discriminatory nor 

used: 

 

a) As a basis to target particular individuals or groups, including minorities; 38 or  

b) For any purpose other than to respond to the pandemic. Specifically, they should 

not be used to stifle dissent or media freedom. 39  

 

Unlike the ordinary scope for limitations of rights, it is critical that emergency powers are 

ôtime-bound and only exercised on a temporary basis with the aim to restore a state of 

normalcy as soon as possible.õ40 In the context of COVID-19, OHCHR reiterated that ôas 

soon as feasible, it will be important for Governments to ensure a return to life as normal 

ê recognising that the response must match the needs of different phases of this crisisõ.41 

This demands meaningful judicial oversight of emergency measures and temporal and 

independent review by the legislature of such measures.42  

 

Emergency powers also have procedural requirements.43 For example, international and 

regional human rights treaties require States to provide formal notification of declarations 

of states of emergency.44 The Human Rights Committee has called for compliance with 

these aspects ôwithout delayõ.45 In addition, governments must inform the affected 

population of the substantive, territorial and temporal scope of the emergency measures; 

update this information regularly; and make it widely available.õ46 

 
38 Ibid. See below Part IX. 
39 Ibid. See generally OHCHR, ôCOVID-19 Guidanceõ. 
40 OHCHR, ôEmergency Measures Guidanceõ, 1. 
41 OHCHR, ôCOVID-19 Guidanceõ, 2 (emphasis added). 
42 OHCHR, ôEmergency Measures Guidanceõ, 1. 
43 Ibid, 3. 
44 Ibid. See generally OHCHR, ôCOVID-19 Guidanceõ and CoE Toolkit. 
45 Human Rights Committee, ôStatement on Derogationsõ.  
46 OHCHR, ôCOVID-19 Guidanceõ; OHCHR, ôEmergency Measures Guidanceõ. 
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Some ônon-derogableõ rights cannot be restricted even during a state of emergency. 

These include, inter alia, the right to life, the principle of non-refoulement, the prohibition 

of collective expulsion, and the prohibition of torture and ill -treatment.47 

 

Certain treaties do not permit derogations. For example, under the ICESCR, State 

obligations associated with the rights to food, health, housing, social protection, water 

and sanitation, education and an adequate standard of living remain in effect even during 

situations of emergency.48 In the African context, the ACHPR does not contain a 

derogation clause and the African Commission has previously held that a declaration of a 

state of emergency cannot be invoked as a justification for violations of the African 

Charter.49 None of the African human rights bodies have released COVID-19-specific 

guidance on this topic.  

 

V. Criminalisation, proportionality and excessive limitations of rights  

 

In the absence of formal states of emergency, States can adopt measures to protect public 

health that may restrict certain human rights, including, for example, freedom of 

movement; freedom of expression; rights to privacy; and freedom of peaceful assembly.50 

These restrictions must meet the requirements of legality, necessity and proportionality, 

and be non-discriminatory.51 Measures must also be consistent with Statesõ obligations in 

relation to the use of force, 52 arrest and detention, and fair trial.53  

 

In general, the proportionality of sanctions imposed for violations of restrictive measures 

to protect public health requires close attention. In particular, criminal sanctions must be 

 
47 Ibid. See also African Commission, ôPress Statement on human rights based effective response to the 

novel COVID-19 virus in Africaõ and CoE Toolkit.  
48 OHCHR, ôEmergency Measures Guidanceõ. See Part VIII below. 
49 African Commission, ôMain Features of the African Charterõ.  
50 OHCHR, ôEmergency Measures Guidanceõ. 
51 Ibid. See also African Commission, ôPress Statement on human rights based effective response to the 

novel COVID-19 virus in Africaõ. Specific issues related to these rights are considered in Parts VI and VIII. 
52 See further Part IX. 
53 Ibid. 

https://www.achpr.org/mfoac
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subject to strict scrutiny.54 Criminal penalties for information offences should be 

avoided.55 Fines (criminal or civil) should be commensurate to the seriousness of the 

offence committed. 56  

 

VI. Privacy, freedom of expression and freedom of assembly  

 

Measures introduced to combat the pandemic have brought issues regarding the right to 

privacy, freedom of expression and freedom of assembly to the forefront. International 

and regional bodies have raised concerns about the threat various health surveillance 

technologies, including track and trace applications, pose to privacy and in limiting 

freedoms of expression and assembly.57 Notably, there is a concerning lack of safeguards 

in place.58 To uphold the right to privacy, surveillance and monitoring mechanisms must 

be specifically tailored to and exclusively used to address the pressing public health need, 

being strictly limited in duration and scope. Governments must ensure the proper 

collection and management of sensitive personal data; ensure effective oversight and 

accountability mechanisms; and develop robust safeguards to prevent governments and 

companies abusing such mechanisms to data sweep.59 Left unchecked, surveillance will 

further discriminate against marginalised persons.60 

 

Governments must also address the impact on the rights to freedom of expression, 

peaceful assembly and freedom of the media. Some governments are using the pandemic 

as an opportunity to challenge fundamental freedoms, including by clamping down on 

 
54 CoE Toolkit, [3.3]. 
55 OHCHR, ôEmergency Measures Guidanceõ. 
56 Ibid. 
57 OHCHR, ôCOVID-19 Guidanceõ, 6; Special Rapporteur on the promotion and protection of the right to 

freedom of opinion and expression, ôDisease pandemic and the freedom of opinion and expressionõ [54]-

[57]; OAS, ôCOVID-19: Governments must promote and protect access to and free flow of information during 

pandemic ð International Expertsõ; Institute for Human Rights and Business, ôRespecting Human Rightsõ, 12-

13;  
58 Bonavero Report 3/2020, 11-12, 14-19 
59 OHCHR, ôCOVID-19 Guidanceõ, 6; OHCHR, ôCivic Space and COVID-19õ, 3-4; CoE Toolkit, 7. 
60 Human Rights Watch, ôHuman Rights Dimensionsõ; Institute for Human Rights and Business, ôRespecting 

Human Rightsõ, 13. 

https://www.ohchr.org/_layouts/15/WopiFrame.aspx?sourcedoc=/Documents/Issues/Opinion/A_HRC_44_49_AdvanceEditedVersion.docx&action=default&DefaultItemOpen=1
http://www.oas.org/en/iachr/expression/showarticle.asp?artID=1170&lID=1
http://www.oas.org/en/iachr/expression/showarticle.asp?artID=1170&lID=1
https://www.ihrb.org/focus-areas/covid-19/report-respecting-human-rights-in-the-time-of-covid19
https://www.hrw.org/news/2020/03/19/human-rights-dimensions-covid-19-response#_Toc35446591
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journalists and whistle-blowers.61 Notably, the criminalisation of fake news has been used 

to suppress dissent against criticisms of government response.62 The free flow of 

information and independent media is critical to overcome present challenges, with the 

media being a fundamental mechanism for ensuring accountability. Various bodies have 

also highlighted that States should also encourage public participation in the COVID-19 

response and provide a space for experts, medical professionals, journalists and 

influencers to speak freely. Given their role in promoting accountability and protecting 

vulnerable groups, civil society and rights defenders must be protected and not subject 

to repressive measures. All rights defenders detained without charge should be promptly 

released.63 Further, accurate and reliable information should be  readily available and 

accessible to all, provided in multiple and minority lang uages and accessible means and 

formats, including for children, the elderly and persons with disabilities. Access to the 

internet is vital and access must be maintained and expanded. States must too tackle 

disinformation, including through information camp aigns and working with online 

platforms and the media.64  

 

Against the backdrop of worldwide protests in solidarity with the Black Lives Matter 

movement, it has been emphasised that peaceful assembly is a ôfundamental human 

rightõ, enabling ôindividuals to express themselves collectively and to participate in 

shaping their societiesõ constituting ôthe very foundation of a system of participatory 

governanceõ. Peaceful assemblies must be protected in public and private spaces, and 

online. Critically, States must not block or hinder internet access in response to peaceful 

assemblies. Further, face-coverings may be part of the expressive element of peaceful 

 
61 Special Rapporteur, ôDisease pandemic and the freedom of opinion and expressionõ; Human Rights Watch, 

ôHuman Rights Dimensionsõ. 
62 Bonavero Report 3/2020, 11, 69, 76, 100. 
63 OHCHR, ôCivic Space and COVID-19õ; Special Rapporteur, ôDisease pandemic and the freedom of opinion 

and expressionõ [6], [30]-[40]; Human Rights Watch, ôHuman Rights Dimensionsõ; CoE Toolkit, 6-7; African 

Commission, ôPress release of the Special Rapporteur on Human Rights Defenders and Focal Point on 

Reprisals in Africa on the protection of Human Rights Defenders during the COVID-19 pandemicõ. 
64 OHCHR, ôCOVID 19 and Disabilitiesõ; OHCHR, ôCOVID-19 and Minority Rights, 1-4; Special Rapporteur, 

ôDisease pandemic and the freedom of opinion and expressionõ [18]-[29], [41]-[53]; OAS, ôCOVID-19: 

Governments must promote and protect access to and free flow of information during pandemic ð 

International Expertsõ; CoE Toolkit, 6-7; Human Rights Watch, ôHuman Rights Dimensionsõ; Bonavero Report 

4/2020. 

https://www.achpr.org/pressrelease/detail?id=496
https://www.achpr.org/pressrelease/detail?id=496
https://www.ohchr.org/Documents/Issues/Disability/COVID-19_and_The_Rights_of_Persons_with_Disabilities.pdf
https://www.ohchr.org/Documents/Issues/Minorities/OHCHRGuidance_COVID19_MinoritiesRights.pdf
https://www.law.ox.ac.uk/news/2020-07-02-affront-dignity-inclusion-and-equality-coronavirus-and-impact-law-policy-practice
https://www.law.ox.ac.uk/news/2020-07-02-affront-dignity-inclusion-and-equality-coronavirus-and-impact-law-policy-practice
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assemblies, serve to counter repercussions, or protect privacy. Surveillance and data 

collection must not suppress rights or creating a chilling effect.65 

 

VII. Failure to protect socio -economic rights  

 

COVID-19 is having an enormous impact on socio-economic rights, deepening 

insecurities and increasing inequalities. International law guidance specifies that States 

must take action to lessen the enduring effect on lives, livelihoods and the economy, 

particularly for women, low -wage workers, small business, the informal sector, migrants, 

and other vulnerable groups who risk being left behind. 66 As already mentioned, the 

ICESCR does not include a derogations provision. Specifically, the core obligations derived 

from the rights to food, health, housing, social protection, water and sanitation, education 

and an adequate standard of living must be upheld even in emergencies.67 States must 

devote maximum available resources to the full realisation of economic, social and cultural 

rights and provide targeted support, prioritising the needs of marginalised groups.  

 

This includes, but is not limited to, the following recommendations outlined by relevant 

bodies.68 First, the right to education must be protected in the case of school closures, for 

example through online learning. The disproportionate impact on girls, migrant children, 

children without remote learning too ls, disabled persons and others experiencing barriers 

must be addressed. Second, the health and safety of workers must be addressed; 

providing those in at -risk environments with PPE and ensuring no-one feels forced to 

work for fear of losing their job or i ncome. Stimulus and social protection packages should 

be introduced to protect workers, including the informal sector and migrant workers, and 

 
65 Human Rights Committee, ôGeneral Comment No 37 Article 21: Right of peaceful assemblyõ [1], [6], [34], 

[60]-[61]. 
66 See UN, ôA UN framework for the immediate socio -economic response to COVID-19õ. See Part VIII. 
67 Committee on Economic, Social and Cultural Rights, ôStatement on the Coronavirus diseaseõ; OHCHR, 

ôEmergency Measures Guidanceõ, 1, 3.  
68 See OHCHR, ôCOVID-19 Guidanceõ, 1, 5-6, 8-9; Committee on Economic, Social and Cultural Rights, 

ôStatement on the Coronavirus diseaseõ [2]-[9], [10]-[24]; IACHR, ôPandemic and Human Rights in the 

Americasõ, 1-3, [4]-[19]; Human Rights Watch, ôHuman Rights Dimensionsõ; African Commission, ôPress 

release on the impact of the COVID-19 pandemic on economic, social and cultural rights in Africaõ; Bonavero 

Report 4/2020. See also ILO, ôA policy framework for tackling the economic and social impact of the COVID-

19 crisisõ. 

https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2fGC%2f37&Lang=en
https://unsdg.un.org/sites/default/files/2020-04/UN-framework-for-the-immediate-socio-economic-response-to-COVID-19.pdf
https://undocs.org/E/C.12/2020/1
http://www.oas.org/en/iachr/decisions/pdf/Resolution-1-20-en.pdf
http://www.oas.org/en/iachr/decisions/pdf/Resolution-1-20-en.pdf
https://www.achpr.org/pressrelease/detail?id=510
https://www.achpr.org/pressrelease/detail?id=510
https://www.ilo.org/wcmsp5/groups/public/@dgreports/@dcomm/documents/briefingnote/wcms_745337.pdf
https://www.ilo.org/wcmsp5/groups/public/@dgreports/@dcomm/documents/briefingnote/wcms_745337.pdf
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those suffering hardship. Third, urgent steps are needed to address food insecurity, 

including food assistance programs and ensuring mobility and safe conditions for 

agricultural workers. Governments should also ensure continued meal provision for 

children who will miss out on subsidised meals. Free water, soap and sanitiser should be 

provided to communities and grou ps lacking them, prohibitions on water cuts for those 

who cannot pay their bills, and a freeze on evictions and mortgage bond foreclosures. 

States must not hinder the flow of essential goods and should suspend and lift sanctions 

that hamper affected countr ies to protect human rights during the pandemic. Lastly, 

States should commence negotiations to ensure COVID-19 treatment and vaccines are 

affordable, available and will benefit their populations.  

 

VIII.  Discrimination and Vulnerable Persons  

 

Recognising that COVID-19 knows no boundaries and makes no distinction as to race, 

ethnicity, religion, or nationality, measures must be applied in a non-discriminatory 

manner. However, the pandemic has resulted in increased stigmatisation, xenophobia and 

racism, leading to certain groups and minorities being unable to access adequate 

healthcare, attacks and threats. It is more important than ever for governments to speak 

out, prevent and address all acts of discrimination and hate speech against minorities.69 

The pandemic is having a disproportionate impact on vulnerable persons and 

marginalised groups,70 including national, ethnic and religious minorities,71 Indigenous 

persons,72 the elderly,73 LGBTI people,74 youth,75 those in extreme poverty, displaced 

 
69 Ibid 4; OAS, ôPermanent Council, The OAS Response to the COVID-19 Pandemicõ, 3; OHCHR, ôCOVID-19 

and Minority Rightsõ; Human Rights Watch, ôHuman Rights Dimensionsõ. 
70 OHCHR, ôCOVID-19 Guidanceõ; IACHR, ôPandemic and Human Rights in the Americasõ, 6, 13-18; African 

Commission, ôPress Statement on human rights based effective response to the novel COVID-19 virus in 

Africaõ. 
71 OHCHR, ôCOVID-19 and Minority Rightsõ. 
72 UNDESA, ôIndigenous Peoples & the COVID-19 Pandemic: Considerationsõ; African Commission, ôPress 

Release on the Impact of the COVID-19 Virus on Indigenous Populations/Communities in Africaõ. 
73 OHCHR, ôUnacceptableó ð UN Expert Urges Better Protection of Older Persons Facing the Highest Risk of 

the COVID-19 Pandemicõ. 
74 OHCHR, ôCOVID-19 and the Human Rights of LGBTI Peopleõ; CRC and UN experts, ôCOVID-19: The 

suffering and resilience of LGBT personsõ. 
75 UN Inter-Agency Network on Youth Development, ôStatement on COVID-19 &  Youthõ. 

http://www.oas.org/en/council/CP/documentation/res_decs/
https://www.un.org/development/desa/indigenouspeoples/wp-content/uploads/sites/19/2020/04/COVID19_IP_considerations.pdf
https://www.achpr.org/pressrelease/detail?id=493
https://www.achpr.org/pressrelease/detail?id=493
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=25748&LangID=EUN
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=25748&LangID=EUN
https://www.ohchr.org/Documents/Issues/LGBT/LGBTIpeople.pdf
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=25884&LangID=E
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=25884&LangID=E
https://www.ohchr.org/Documents/Issues/Youth/COVID-19_and_Youth.pdf
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persons and other migrants, persons with disabilities, women, children and those without 

adequate housing or deprived of their liberty. Many are unable to physical distance or 

practice safe hygiene, increasing exposure and risks to health and life. Access to health 

care must be provided to everyone without discrimination, and financial barriers should 

not inhibit access.76 Lack of access to work, livelihoods and forms of abuse further 

heightens risks. Notably, the UK government has been urged to undertake an immediate 

review of legislation passed in response to COVID-19 to address discriminatory effects, 

mitigate immediate and long -term economic and social consequences, and meet its 

duties under the Equality Act 2010.77 

 

The specific impacts the pandemic will have on vulnerable and marginalised groups need 

to be understood and considered in designing responses. This requires their voices to be 

heard. An inclusive, intersectional approach should be adopted to ensure the equal 

realisation of rights and avoid exacerbating existing inequalities.78 Failure to do so may 

result in discrimination and violation of positive obligations under the rights to life and 

health. Guidance from international and regional bodies identifies the  key actions States 

and other stakeholders79 can take to address the needs of vulnerable and marginalised 

groups. A cross-section is outlined here.  

 

a) Women and Children  

 

COVID-19 is having a disproportionate impact on women and girls in a number of ways. 

This includes impacts on health, safe shelter, education, employment and livelihoods.80 

Gender-based violence against women and girls has increased due to stay-at home 

restrictions and other measures, limiting the ability to access support or escape from 

abusers. There are also potential negative effects on sexual and reproductive rights, 

including access to contraception and pre- and post-natal birth and care. Women and 

 
76 OHCHR, ôCOVID-19 Guidanceõ, 1-2; Human Rights Watch, ôHuman Rights Dimensionsõ. 
77 See Bonavero Report 4/2020. 
78 Ibid; WHO, ôAddressing Human Rights as Key to the COVID-19 Responseõ; OAS, ôCOVID-19 Practical 

Guideõ. 
79 See for example Institute for Human Rights and Business, ôRespecting Human Rightsõ. 
80 OHCHR, ôCOVID-19 and Womenõ; CEDAW Committee, ôGuidance note on CEDAW and COVID-19õ; Human 

Rights Watch, ôHuman Rights Dimensionsõ. 

https://www.oas.org/en/media_center/press_release.asp?sCodigo=E-032/20
https://www.oas.org/en/media_center/press_release.asp?sCodigo=E-032/20
https://www.ohchr.org/Documents/Issues/Women/COVID-19_and_Womens_Human_Rights.pdf
https://www.ohchr.org/Documents/HRBodies/CEDAW/Statements/CEDAW_Guidance_note_COVID-19.docx
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girls are likely to face increased care giving duties, while most frontline workers are 

women, increasing their risk of exposure and infection.81 States must protect the rights of 

women and girls, including by providing PPE and safe and confidential access to services, 

providing sexual and reproductive health as essential, life-saving services, and protecting 

women and girls from gender -based violence through awareness campaigns on accessing 

services and ensuring that services and safe shelters remain available (even if adapted). 

States must promote policies and social safety nets to minimise the economic impact on 

women in the informal sector and women now suffering economic hardship, develop 

economic empowerment strategies, and promote the equal distribution of domestic work 

and care.82 Fundamentally, States must guarantee the equal participation of women in 

designing responses and long-term plans.83  

 

Concerns have also been expressed by the CRC about the effect of COVID-19 on 

children.84 States should consider child protection needs and childrenõs rights when 

devising and implementing plans, with the best interests of the child being the primary 

consideration. States should pay increased attention to areas such as creative solutions 

for children to enjoy rest, leisure, cultural and artistic activities, online learning, child 

protective services, and child-friendly quarantine procedures.85 Critically, states must also 

take steps to ensure routine vaccinations and health care programmes for children are 

not disrupted.  

 

b)  Refugees, asylum seekers, stateless persons, internally displaced persons, and 

other migrants  

 

 
81 OHCHR, ôCOVID-19 and Womenõ; Human Rights Watch, ôHuman Rights Dimensionsõ. 
82 CEDAW Committee, ôGuidance note on CEDAW and COVID-19õ; OAS, ôCOVID-19 Practical Guideõ, ch I; 

African Commission, ôPress Release of the Special Rapporteur on the Rights of Women in Africa on violation 

of womenõs rights during the COVID-19 Pandemicõ. 
83 OHCHR, ôCOVID-19 and Womenõ; OAS, ôPermanent Council, The OAS Response to the COVID-19 

Pandemicõ. 
84 CRC, ôThe Committee on the Rights of the Child warns of the grave physical, emotional  and psychological 

effect of the COVID-19 pandemic on children and calls on States to protect  the rights of childrenõ. 
85 OHCHR, ôCOVID-19 Guidanceõ, 6; Ibid; African Committee of Experts on the Rights and Welfare of the 

Child, ôGuiding Note on Childrenõs Rights during COVD-19õ. 

https://www.achpr.org/pressrelease/detail?id=495
https://www.achpr.org/pressrelease/detail?id=495
https://tbinternet.ohchr.org/Treaties/CRC/Shared%20Documents/1_Global/INT_CRC_STA_9095_E.docx
https://tbinternet.ohchr.org/Treaties/CRC/Shared%20Documents/1_Global/INT_CRC_STA_9095_E.docx
https://www.acerwc.africa/Latest%20News/guiding-note-on-childrens-rights-during-covd-19/
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Around the world, refugees, asylum seekers, stateless persons, IDPs and other migrants 

are at heightened risk due to the pandemic, subject to stigma and discrimination and 

excluded in law, policy and practice from accessing rights.86 Many are in developing 

regions where health systems are overwhelmed and under resourced, while others live in 

camps, crowded or unsafe conditions.87 State policies must guarantee equal access to 

health services, regardless of nationality or migration status. Accordingly, refugees and 

other migrants need to be effectively included in national responses.88 Such an approach 

is vital not only to protect refugee and migrant rights, but also public health. To ensure 

effective access to health services, governments should create firewalls between providers 

and authorities, reassuring migrants they will not face detention, sanction, or deportation 

when accessing care. Authorities should release immigration detainees into the 

community, in particular children and families; the suspension of deportations due to 

travel restrictions means the justification for detaining pending deportation may no 

longer exist.89 As some countries have done, migrant status should be regularised, 

residence and work permits extended, and migrants given access to social services.90  

 

Many countries have fully or partially closed their borders, with some suspending the right 

to seek asylum, declaring their ports unsafe, or failing to rescue migrants at sea. As the 

UNHCR has made clear, States are obliged to ensure continued access to asylum, while 

also protecting public health. While States can put measures in place, such as health 

checks, testing and quarantine, border restrictions must not deny individuals an effective 

 
86 OHCHR, ôCOVID-19 and Migrantsõ, 1. See also Kaldor Centre for International Refugee Law, COVID-19 

Watch: Expert analysis of COVID-19õs impact on refugees and other forced migrants, an online hub 

examining the pandemic and displacement and the worldõs response. 
87 See Malman School of Public Health Forced Migration & Health, Cornell Law School Migration and Human 

Rights Program, The New School Zolberg Institute of Migration and Mobility, Human Mobility and Human 

Rights in the COVID-19 Pandemic: Principles of Protection for Migrants, Refugees, and other Displaced 

Persons, which outlines a set of principles to inform and guide State action, assist international 

organisations, and provide a basis for advocacy and education. 
88 UNHCR, IOM, OHCHR and WHO, ôJoint Statement: The rights and health of refugees, migrants and 

stateless must be protected in COVID-19 responseõ; OHCHR, ôCOVID-19 and Migrantsõ, 1; OAS, ôCOVID-19 

Practical Guideõ, ch VII. 
89 OHCHR, ôCOVID-19 and Migrantsõ, 3; Human Rights Watch, ôHuman Rights Dimensionsõ. 
90 OHCHR, ôCOVID-19 and Migrantsõ, 1-3; Committee on Migrant Workers & UN Special Rapporteur on the 

Human Rights of Migrants, ôJoint Guidance Note on the Impacts of the COVID-19 Pandemic on the Human 

Rights of Migrantsõ. 

https://www.ohchr.org/Documents/Issues/Migration/OHCHRGuidance_COVID19_Migrants.pdf
https://www.kaldorcentre.unsw.edu.au/publication/COVID-19_Watch
https://www.kaldorcentre.unsw.edu.au/publication/COVID-19_Watch
https://zolberginstitute.org/wp-content/uploads/2020/04/Human-mobility-and-human-rights-in-the-COVID_final-1.pdf
https://zolberginstitute.org/wp-content/uploads/2020/04/Human-mobility-and-human-rights-in-the-COVID_final-1.pdf
https://zolberginstitute.org/wp-content/uploads/2020/04/Human-mobility-and-human-rights-in-the-COVID_final-1.pdf
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=25762&LangID=E
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=25762&LangID=E
https://www.ohchr.org/Documents/Issues/Migration/CMWSPMJointGuidanceNoteCOVID-19Migrants.pdf
https://www.ohchr.org/Documents/Issues/Migration/CMWSPMJointGuidanceNoteCOVID-19Migrants.pdf
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opportunity to seek asylum or violate the obl igation of non-refoulement. The reception of 

asylum seekers and processing of protection claims should continue .91 

 

c) Persons Deprived of Liberty  

 

Prisoners and other persons deprived of their liberty92 face heightened vulnerabilities and 

may be in a life-threatening situation due to the pandemic. The virus can spread rapidly 

in such settings, many detainees have underlying health issues, and health care services 

may already be subpar. States are thus obliged to take immediate steps to avoid otherwise 

probable, but preventable, loss of life.93  

 

In line with international standards, persons in detention must have access to the same 

standard of health care as in the community and ongoing access to existing health 

services.94 States have been reminded of the absolute nature of the prohibition of torture 

and inhuman or degrading treatment. Independent monitoring bodies must continue to 

have access to detention facilities to ensure measures are taken to reduce the real 

possibility of detainees suffering inhuman and degrading treatment. 95 To minimise the 

occurrence of the virus in prisons and detention centres and prevent outbreaks, including 

spread to the general public, states must reduce overcrowding and increase cleanliness 

and hygiene practices. States should limit deprivation of liberty to a measure of last resort, 

identify those individuals most at risk within detained populations, implement schemes 

of early, provisional or temporary release of low-risk offenders, particularly children,96 and 

 
91 UNHCR, ôKey Legal Considerations on access to territory for persons in need of international protection 

in the context of the COVID-19 responseõ; UNHCR, ôThe COVID-19 Crisis: Key Protection Messagesõ. See also 

OHCHR, ôCOVID-19 and Migrantsõ, 3; OAS, ôCOVID-19 Practical Guideõ, ch VII; AU, ôPress Release: Migration 

& Mobility in Contexts of COVID -19õ. 
92 This includes any place where a person is quarantined and not free to leave: SPT, ôAdvice provided by the 

SPT to the National Preventive Mechanism of the United Kingdom regarding compulsory quarantine for 

coronavirusõ. 
93 Special Rapporteur on Extrajudicial, Summary or Arbitrary Killings, ôDispatch Number 2õ. 
94 OHCHR and WHO, Inter-Agency Standing Committee, Interim Guidance, ôCOVID-19: Focus on Persons 

Deprived of Their Libertyõ; Human Rights Watch, ôHuman Rights Dimensionsõ. 
95 European CPT, ôStatement of principles relating to the treatment of persons deprived of their liberty õ. 
96 UNICEF & The Alliance for Child Protection in Humanitarian Action, ôCOVID-19 and Children Deprived of 

Their Libertyõ. 

https://www.refworld.org/docid/5e7132834.html
https://www.refworld.org/docid/5e7132834.html
https://www.refworld.org/docid/5e84b9f64.html
https://au.int/en/pressreleases/20200410/migration-mobility-contexts-covid-19
https://au.int/en/pressreleases/20200410/migration-mobility-contexts-covid-19
https://undocs.org/CAT/OP/9
https://undocs.org/CAT/OP/9
https://undocs.org/CAT/OP/9
https://www.ohchr.org/Documents/Issues/Executions/HumanRightsDispatch_2_PlacesofDetention.pdf
https://interagencystandingcommittee.org/system/files/2020-03/IASC%20Interim%20Guidance%20on%20COVID-19%20-%20Focus%20on%20Persons%20Deprived%20of%20Their%20Liberty.pdf
https://interagencystandingcommittee.org/system/files/2020-03/IASC%20Interim%20Guidance%20on%20COVID-19%20-%20Focus%20on%20Persons%20Deprived%20of%20Their%20Liberty.pdf
https://rm.coe.int/16809cfa4b
https://www.ohchr.org/Documents/Issues/Detention/ChildrenDeprivedofLibertyandCOVID.pdf
https://www.ohchr.org/Documents/Issues/Detention/ChildrenDeprivedofLibertyandCOVID.pdf
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review and reduce the use of immigration detention and closed refugee camps, as has 

been done in various parts of the world.97 States must also take into account the fact 

persons deprived of their liberty often belong to other vulnerable groups who re quire 

additional protection measures eg children, the elderly and migrants. 98 Specifically, States 

must ensure that the human rights of every child deprived of their liberty are upheld. This 

includes introducing a moratorium on any new child entering deten tion facilities.99  

 

d)  People with disabilities  

 

Relevant authorities must adopt a response that ensures the inclusion, effective 

participation and accessibility for persons with disabilities, drawing on the experiences of 

disabled people and related organisations.100 Persons with disabilities are 

disproportionately impacted due to attitudinal, environmental and institutional barriers 

that are reproduced in the COVID-19 response. Various barriers, including access to health 

services and information, discrimination in accessing livelihood and income support, 

increased isolation, and pre-existing health conditions put them at high risk during the 

health emergency.101 Looking to the impact the virus has on the right to health, persons 

living in institutions and the  community, on work, income and livelihoods, on education, 

protection from violence, prisoners, and persons without adequate housing, international 

and regional guidance outlines several steps States and stakeholders can take, including 

the following. 102 States should prohibit the denial of treatment on the basis of disability, 

ensure priority testing of disabled persons presenting symptoms, and identify and remove 

barriers to treatment. All health and support services required by persons with disabilities 

 
97 SPT, ôAdvice of the SPT to States Parties and National Preventive Mechanisms relating to the Coronavirus 

Pandemicõ.; UNODC, WHO, UNAIDS & OHCHR, ôJoint Statement: COVID-19 in prisons and other closed 

settingsõ. 
98 OAS, ôCOVID-19 Practical Guideõ, ch VIII. 
99 UNICEF & The Alliance for Child Protection in Humanitarian Action, ôCOVID-19 and Children Deprived of 

Their Libertyõ. 
100 CRPD & Special Envoy of the UNSG on Disability and Accessibility, ôPersons with Disabilities and COVID-

19õ; OAS, ôCOVID-19 Practical Guideõ, ch III; Bonavero Report 4/2020. 
101 OHCHR, ôCOVID 19 and Disabilitiesõ; OAS, ôCOVID-19 Practical Guideõ, ch III. 
102 OHCHR, ôCOVID 19 and Disabilitiesõ; CRPD & Special Envoy, ôPersons with Disabilities and COVID-19õ; 

CoE Commissioner for Human Rights, ôPersons with Disabilities Must Not Be Left behind in the Response to 

the COVID-19 Pandemicõ; Bonavero Report 4/2020. 

https://www.ohchr.org/Documents/HRBodies/OPCAT/AdviceStatePartiesCoronavirusPandemic2020.pdf
https://www.ohchr.org/Documents/HRBodies/OPCAT/AdviceStatePartiesCoronavirusPandemic2020.pdf
https://www.who.int/news-room/detail/13-05-2020-unodc-who-unaids-and-ohchr-joint-statement-on-covid-19-in-prisons-and-other-closed-settings
https://www.who.int/news-room/detail/13-05-2020-unodc-who-unaids-and-ohchr-joint-statement-on-covid-19-in-prisons-and-other-closed-settings
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=25765&LangID=E
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=25765&LangID=E
https://www.coe.int/en/web/commissioner/view/-/asset_publisher/ugj3i6qSEkhZ/content/persons-with-disabilities-must-not-be-left-behind-in-the-response-to-the-covid-19-pandemic
https://www.coe.int/en/web/commissioner/view/-/asset_publisher/ugj3i6qSEkhZ/content/persons-with-disabilities-must-not-be-left-behind-in-the-response-to-the-covid-19-pandemic


 

Bonavero Report 7/2020 

 

 

 72 

must continue. Individuals should also be released from institutions and related facilities, 

where possible. Within the community, reasonable accommodations should be made for 

persons with disabilities, refraining from blanket prohibitions on leaving the ho me and 

fines. Situations of poverty and economic hardship must be addressed through financial 

aid, increased benefits and assistance for persons stopping work to care for disabled 

family members, as well as food provision schemes. Homeless persons with disabilities 

must be treated with dignity and respect, and offered safe, accessible shelter where 

available.  

 

IX. Enforcement powers and practice  

 

Law enforcement officials and military personnel have been given extensive powers 

during the pandemic, accompanied by allegations of police violence and excessive use of 

force, often directed at the most vulnerable individuals and groups. 103 This has occurred 

alongside reports of non -compliance by members of the public. Notably, the African 

Commission is ôgravely concerned about ê the widespread lack of compliance by the 

public with the measures adopted by States which regrettably undermine the effort to 

contain the spread of the pandemicõ.104 Relevant guidance reiterates that excessive use of 

force is always unlawful under international law.  Even during an emergency, law 

enforcement measures must comply with the strict requirements of legality and 

proportionality, and reasonable precautions adopted to prevent loss of life. 105 Discussion, 

instruction, and engagement should guide police response. Flouting a restriction on 

movement does not constitute a ground for excessive use of force and under no 

circumstance, can end with lethal force. Critically, law enforcement must uphold non-

discrimination obligations and not further victimise vulnerable groups. Law enforcement 

institutions and officers should have an understanding of the vulnerability of spe cific 

 
103 Special Rapporteur on Extrajudicial, Summary or Arbitrary Killings, ôDispatch Number 1õ; African 

Commission, ôPress Release of the Special Rapporteur on Prisons, Conditions of Detention and Policing in 

Africa on Reports of Excessive use of Force by the Police during the COVID-19 Pandemicõ; Bonavero Report 

3/2020, 13, 41-42, 46, 50, 98, 105-106, 120. 
104 African Commission, ôPress Statement on human rights based effective response to the novel COVID-19 

virus in Africaõ. 
105 See above Part IV. See also Human Rights Committee, ôGeneral Comment No 37 Article 21: Right of 

peaceful assemblyõ. 

https://www.ohchr.org/Documents/Issues/Executions/HumanRightsDispatch1.docx
https://www.achpr.org/pressrelease/detail?id=491
https://www.achpr.org/pressrelease/detail?id=491
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groups.106 Notably, certain policing methods may lead to the spread of COVID-19, further 

risking the right to life of those already most at risk due to socioeconomic status and 

institutional racism.107 Authorities must continue to protect individuals f rom crime, 

especially increasing levels of domestic, sexual and gender-based violence, human 

trafficking, online crime, and falsified medical products.108 

 

X. Conclusion  

 

COVID-19 is ôattacking societies at their coreõ.109 To recover from COVID-19, compliance 

with international law standards of human rights is essential. At the outset, we noted that 

the COVID-19 pandemic, the nature of State responses, and the guidance published by 

international and regional bodies is developing. Continuous and regular review of  these 

three moving parts is necessary. In particular, ongoing oversight ð in the relevant 

domestic, regional and international fora ð of how States are applying and complying with 

this international law guidance is of fundamental importance. In addition t o securing 

human rights compliant responses by States through ongoing oversight, given the truly 

global nature of the COVID-19 pandemic, it is hoped that this oversight can serve an 

additional function. ôGlobal threats require global responsesõ and as such, robust 

multilateral and international cooperation and coordination is needed. 110 States can learn 

from each otherõs best and worst practices in order to safeguard human rights at all stages 

of the COVID-19 pandemic.  
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AUSTRALIA 

Dr Lionel Nichols 

 

I. Constitutional Framework  

 

As the only liberal democracy without a constitutionally -entrenched charter of rights or 

Human Rights Act, one must therefore look to a variety of sources in determining the 

extent of human rights protections in Australia. The first is the Australian Constitution 

itself, which came into force in 1901 and explicitly recognises five rights.111 Secondly, 

legislation exists at both the federal and the state & territory level which protects c ertain 

rights, such as freedom from discrimination.112 Finally, the common law recognises and 

protects a number of rights, including those concerning due process, deprivation of liberty 

and freedom of speech.113 

 

A number of fundamental rights, however, such as the right to life, the right to health, the 

right  to education, childrenõs rights and indigenous rights, are not explicitly protected by 

any of these sources. For these, one must have regard to Australiaõs obligations under 

international law. Australia has ratified the seven major international human rights 

treaties114 and so is obliged to respect and promote the human rights contained therein. 

It is these international law obligations that are most relevant to Australiaõs response to 

the COVID-19 pandemic. 

 

 
111 The right to vote (Section 41), protection against acquisition of property on unjust terms (Section 51(xxxi)) 

the right to a trial by jury (Section 80), freedom of religion (Section 116) and prohibition of discr imination 

on the basis of residency (Section 117). 
112 Racial Discrimination Act 1975, Discrimination Act 1984, Disability Discrimination Act 1992, Age 

Discrimination Act 1996. 
113 Chief Justice RS French, òThe Common Law and the Protection of Human Rightsó, Speech to the Anglo 

Australasian Lawyers Society, 4 September 2009. 
114 International Covenant on Civil and Political Rights (ICCPR), International Covenant on Economic, Social 

and Cultural Rights (ICESCR), International Covenant on the Elimination of Racial Discrimination (ICERD), 

Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW), Convention against 

Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT), Convention on the Rights 

of the Child (CRC), Convention on the Rights of People with Disabilities (CRPD). 
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II. Context: Out of the Fire, into the Frying Pan: A ustraliaõs Response to 

COVID-19 

 

2020 has been quite the year for Australia. Bushfires ravaged the country from January, 

destroying a total land area greater than the size of Cambodia and in the process taking 

the lives of at least 34 people and an estimated 1 billion native wildlife. The official end of 

the bushfire season on 31 March was supposed to offer some much-needed respite, but 

instead Australia was forced to immediately grapple with the most serious global 

pandemic in a century. 

 

The Australian Governmentõs response to COVID-19, like so many other governments 

around the world, was to swiftly implement a raft of unprecedented measures. Within 

weeks, national and State borders were closed, the Federal Parliament was effectively 

been shut down, strict quarantine measures were put in place and an AUD$189 billion 

(US$117 billion) economic stimulus package was passed. 

 

It is often said that human rights are the first casualties of a crisis,115 so it becomes 

pertinent to ask whether the Australian Government has had sufficient regard to human 

rights when developing and implementing its response to COVID-19. Whilst derogations 

from some human rights are permissible during public emergencies, such measures must 

be necessary and proportionate, and remain under constant review. What human rights 

issues are likely to arise from the Australian Governmentõs response to COVID-19? And 

what steps must the Australian Government take to ensure that it respects the human 

rights of all Australians, including its Indigenous population?  

 

III.  The National Cabinet  

 

At the time of writing, Australia is no longer governed by a Federal Government alongside 

eight State and Territory Governments, as provided by the Constitution, but rather by a 

òNational Cabinetó, which was established on 13 March 2020 and comprises the Prime 

Minister and all State and Territory Premiers and Chief Ministers. Supporters of the 

 
115 EM Hafner-Burton et al, òEmergency and Escape: Explaining Derogations from Human Rights Treatiesó 

(2011) 65 International Organization  673 at 674. 
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National Cabinet argue that its regular meetings via video conferencing have proved to 

be an effective means of delivering a co-ordinated approach across the country in 

responding to coronavirus. Critics, however, are concerned that it is not only 

unconstitutional, but also anti -democratic, since all Australian parliaments have now been 

effectively shut down for more than six months.  

 

Whilst the formation of the National Cabinet is primarily a matter of Australian 

constitutional law, such as the division of powers between state and federal governments, 

it does also raise human rights considerations, in particular the òright to democracyó 

enshrined in Article 25 of the ICCPR. 

 

The threats posed by COVID-19 demand that leaders make numerous critical and time-

sensitive decisions. This presents a challenge to any democracy because the time afforded 

to engage in public debates, consider dissenting voices and hold decision-makers 

accountable is necessarily limited. This might be exacerbated in federal nations such as 

Australia in which there is a division of powers between federal and regional governments, 

which invariably features stand-offs and compromises between parties on both sides of 

politics. 

 

The creation of the òNational Cabinetó, which has no basis in Australian constitutional law, 

has coincided with the decision to suspend Parliament. This move is unprecedented in 

Australia, whose federal parliament has sat consistently since its establishment in 1901, 

including through two World Wars, the Great Depression and the Spanish influenza 

pandemic. Many have criticised the suspension of Parliament, arguing that at this crucial 

time, Australia needs more scrutiny and accountability, not less.116 Others have suggested 

that this measure is appropriate in the circumstances and that the legislature will continue 

to hold the executive to account through parliamentary committees, which might actually 

be more effective than Parliament since they generally work on a bipartisan basis, and 

 
116 K Carr, òParliament sat during world war two and Spanish flu, Morrison should not be cancelling it for 

coronavirusó, The Guardian, 3 April 2020; S Mills, òõWhere no counsel is, the people fallõó: why parliaments 

should keep functioning during the coronavirus crisisó, The Conversation, 27 March 2020. 
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have the power to subpoena documents and compel witnesses to appear.117 A virtual 

sitting of the Federal Parliament may be necessary to pass emergency legislation which, 

it has been suggested, would not be unconstitutional .118 Whatever model is adopted, it is 

crucial that all federal Bills and other legislative instruments continue to be scrutinised for 

their human rights implications, as required under Australian law.119 

 

The creation of the National Cabinet and the suspension of Parliament also raises 

important human rights considerations. Under international human rights law, every 

citizen has the right to take part in the conduct of public affairs, directly or through freely 

chosen representatives.120 The suspension of Parliament encroaches upon this right 

because it means that elected members are prevented from representing their 

constituents. On the rare occasions on which the Federal Parliament has sat during the 

coronavirus crisis, measures have been taken which might also be said to infringe political 

rights of Australian citizens. To respect and implement social distancing rules within the 

parliamentary chamber, Australiaõs two major parties agreed to òpairó 30 MPs each, with 

the effect that 60 MPs did not attend Parliament. In this way, Parliament continued to be 

quorate and the Government was able to maintain its narrow majority. The effect of this, 

however, was that around 6 million voters did not have their elected representative in 

Parliament. Moreover, only around 20 percent of those who did attend were women, 

which exacerbated a pre-existing concern over gender equality within the chamber.121 

 

The òright to democracyó, as enshrined in Article 25 of the ICCPR, contains the caveat that 

the right must be provided òwithout unreasonable restrictionsó. Whilst it might be argued 

that Australiaõs response represents a reasonable restriction on the right to participate in 

public affairs in light of the urgent and extreme challenges presented by the coronavirus, 

it is crucial that this remains under constant review and that these measures go no further 

than absolutely necessary. In this regard, Australiaõs decision to allow, for the first time, 

 
117 A Twomey, òA virtual Australian parliament is possible ð and may be needed ð during the coronavirus 

pandemicó, The Conversation, 25 March 2020. 
118 Ibid. 
119 Human Rights (Parliamentary Scrutiny) Act 2011 (Cth). 
120 International Covenant on Civil and Political Rights, Article 25(a). 
121 S Mills, òõWhere no counsel is, the people fallõó: why parliaments should keep functioning during the 

coronavirus crisisó, The Conversation, 27 March 2020. 
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MPs to attend Parliament via video conferencing is a welcome development, thereby 

ensuring that those MPs, and therefore the constituents they represent, have the ability 

to ask questions and participate in debates. Such a development is preferable to the 

suspension of Parliament for indefinite periods of time, which would have implications 

not only for democracy, but also for human rights.  

 

IV. Elections and Compulsory Voting  

 

The holding of periodic elections is an essential feature of Article 25 of the ICCPR. This 

raises the question of whether it is legitimate for governments to postpone or c ancel 

elections due to the public health risks associated with coronavirus. 

 

This issue is made more acute in Australia, which is one of the few countries in the world 

that makes voting at elections compulsory. All Australians aged 18 or over are required 

to vote in Federal, State and Territory elections (as well as most local government 

elections). The overwhelming majority of Australians cherish the regular exercise of their 

democratic right at the polling booth (typically accompanied by a traditional Aus tralian 

barbeque and a òdemocracy sausageó), but the 5 percent of Australians who fail to do so 

risk being fined and possibly being required to attend a court hearing.  

 

By 28 March 2020, Queensland had taken the decision to suspend its parliament and close 

its borders, but nevertheless determined it would proceed with local government 

elections scheduled that day for the Stateõs 77 councils. The Queensland Electoral 

Commission declared the elections to be an òessential serviceó because they provided for 

continuity of democratic representation for Queenslanders.122 Although around 570,000 

people applied for postal votes before the deadline, large numbers did not receive their 

postal votes in time, meaning that they were required by law to attend a polling boot h 

and cast their vote.123 The Stateõs leading newspaper that morning carried a front page 

warning that if any of the 1  million voters still required to cast their vote failed to do so, 

 
122 Electoral Commission Queensland, 2020 Local Government Elections ð COVID-19 Protection Measures, 

March 2020. 
123 B Smee, òQueensland elections: coronavirus poses ôlethal riskõ to voters, experts sayó, The Guardian, 26 

March 2020. 
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they risked being hit with a AUD$133 fine.124 The Queensland Electoral Commission, 

meanwhile, assured voters that adequate social distancing measures would be put in 

place at polling stations. Queenslanders thereby found themselves between the 

proverbial rock and a hard place: stay at home and risk being fined or attend a polli ng 

station and risk their (and their familyõs) health. Subsequently, the Queensland Premier 

has confirmed that State elections, scheduled for 31 October 2020, will go ahead, 

although consideration is being given to this being held entirely by postal vote. 125 

 

In the meantime, elections have been held in the Northern Territory, Tasmania and in the 

Federal seat of Eden-Monaro, albeit following short delays to allow electoral commissions 

to take advice on the impact of coronavirus and adopt appropriate safety m easures. By 

contrast, local council elections in New South Wales were postponed for 12 months due 

to the pandemic. In an encouraging sign, all elections held to date have taken place 

without any corresponding breakout in coronavirus cases, with more than half of 

registered voters exercising their franchise through pre-votes or postal votes. 

 

V. Closing the Borders  

 

The coronavirus pandemic has also caused Australia to close its external and internal 

borders. Australiaõs external borders remain closed to non-citizens, whilst there has been 

a spate of internal border closures to control hot spots. Tasmania led the way on 21 March 

when it required all non -essential travellers arriving in Australiaõs island State to self-

isolate for 14 days, with penalties for non-compliance including a fine of up to 

AUD$16,800 or up to six monthsõ imprisonment. Western Australia went even further on 

5 April when it prevented any non -essential person from crossing the border, effectively 

cutting the State off from the rest of the co untry.126 Augustõs dramatic increase in the 

number of coronavirus cases in Melbourne led every other State to close its border with 

Victoria. 

 
124 J McKay, òIf you donõt vote, expect $133 fine, ECQ warnsó, The Courier Mail, 28 March 2020. 
125 M Wordsworth, òCoronavirus may see full postal vote for Queensland October state election, Premier 

saysó, ABC News, 9 April 2020. 
126 Government of Western Australia, òTemporary border closure to better protect Western Australiansó, 2 

April 2020. 
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It might be said that such actions are contrary to section 92 of the Australian Constitution, 

which provides that trade, commerce and intercourse amongst the States òshall be 

absolutely freeó. It was on this basis that, in May 2020, billionaire mining magnate Clive 

Palmer commenced proceedings against Western Australia, arguing that the Stateõs 

border closure was unconstitutional. Western Australia argued that (a) the border closure 

was reasonably necessary to protect Western Australia against the health risks of COVID-

19; (b) the border closure was reasonably appropriate and adapted to advance that object 

or purpose; and (c) there were no other equally effective means, which would impose a 

lesser burden on interstate trade and commerce, available to achieve that object or 

purpose. The first instance court found that the border restrictions had been òeffective to 

a very substantial extentó in preventing COVID-19 from being imported into Western 

Australia and that òa precautionary approach should be taken to decision-makingó.127 The 

case has now made its way to the High Court, which will go on to consider whether the 

border closure was appropriate, in light of economic, social and other implications. 

 

Although section 92 does not contain any explicit exceptions, it is perhaps likely that the 

Australian High Court will imply an appropriate exception, such as that borders may be 

closed in times of public health emergencies where such measures are proportionate and 

there are no other less restrictive means of achieving the desired objective.128 The High 

Court is expected to hear this case later in the year, perhaps as early as October. 

 

Any border closures must also comply with section 117, which prevents a State from 

imposing any òdisability or discriminationó on residents of another State. In order to 

comply with this provision, Western Australia applied the border closure to all Australians, 

including those who are ordinarily resident in Western Australia.129 

 

The Federal Government has taken advantage of Australiaõs geographic isolation by 

imposing significant restrictions on Australiaõs external borders. This began on 18 March 

 
127 Palmer v State of Western Australia (No. 4) [2020] FCA 1221. 
128R v Smithers [1912] HCA 96; Nationwide News Pty Ltd v Wills (1992) 177 CLR 1. 
129 T Tulich, M Rizzi and F McGaughey, òFighting COVID 19 ð Legal Powers and Risks: Australiaó, 

Verfassungsblog, 10 April 2020. 
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when the Minister for Health officially declared a biosecurity emergency in the country. 

By doing so, the Minister for Health obtained expansive powers under the Biosecurity Act 

2015 (Cth), which includes the power to prevent the movement of people within and 

between areas.130 The Minister for Health exercised these powers by banning cruise ships 

from entering Australian ports and imposing an overseas travel ban on all Australians and 

permanent residents.131 

 

These unprecedented measures engage Article 12 of the ICCPR, which guarantees all 

individuals within Australia the right to move f reely within its borders, to choose his or 

her place of residence, and to travel abroad. Importantly, however, Article 12(3) provides 

for exceptional circumstances in which these rights may be restricted, including to protect 

public health. In order to com ply with this exception, the restrictive measures must be 

necessary, conform with the principle of proportionality, be an appropriate means for 

achieving their protective function, be the least intrusive instrument for achieving that 

objective, and be consistent with all other human rights. 132 Whilst it may be said that each 

of the border closures described above meet these criteria at the present time, it is 

essential that the restrictions be properly scrutinised and regularly reviewed in light of the 

rapidly evolving COVID-19 situation to ensure that the restrictions go no further than is 

absolutely necessary. 

 

VI. Social Distancing  

 

Like many countries around the world, Australia has implemented strict social distancing 

measures. These have been adapted over time by each State & Territory, but by way of 

example, Australians have been prevented from leaving home except when absolutely 

essential to do so, and ordered to remain at least 1.5 metres away from others at all times. 

At some stages, no more than two people can be in public together, unless they are part 

of the same household. At various times, bars, restaurants, shops, galleries and 

 
130 Biosecurity Act 2015 (Cth), section 477(3)(b). 
131 T Tulich, M Rizzi and F McGaughey, òFighting COVID 19 ð Legal Powers and Risks: Australiaó, 

Verfassungsblog, 10 April 2020. 
132 United Nations, Human Rights Committee, General Comment No. 27. 
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playgrounds have all been closed, whilst attendances at weddings and funerals has been 

severely restricted. 

 

Whilst the vast majority of Australians have complied with these directives, there has not 

been universal compliance. Images of thousands of Australians enjoying a sunny day at 

Sydneyõs world-famous Bondi Beach were beamed around the globe, prompting the 

National Cabinet to impose tougher restrictions and consider enforcement measures. 

New South Wales, for example, has granted enhanced powers to enforce these public 

health orders and to arrest people who breach the quarantine restrictions. Victoria, 

meanwhile, created a 500-strong special taskforce with the mandate to shut down social 

gatherings. The Australian Prime Minister has even called upon Australians to report 

others who are failing to comply with the directives.  

 

In August, òStage 4ó restrictions were imposed upon Melbourne residents, which included 

a curfew between the hours of 8pm and 5am, during which residents could only leave 

their homes for work and other essential reasons. Pursuant to Victoriaõs Charter of Human 

Rights and Responsibilities, however, such restrictions must be subject to òsuch reasonable 

limits as can be demonstrably justified in a free and democratic society based on human 

dignity, equality and freedom, and taking into account all relevant factorsó.133 The curfew, 

which has recently been extended such that it will be in place for almost three months, 

has been the subject of widespread criticism, with the Human Rights Law Centre suggest 

that there are òserious questionsó over whether the curfew is compliant with the Charter.134 

 

Just as controversially, a team at the University of South Australia has been tasked with 

developing a òpandemicó drone capable of remotely detecting symptoms of coronavirus. 

The drone is to be fitted with a specialised sensor and computer vision system allowing it 

to monitor temperatures, as well as heart and respiratory rates of people in public 

spaces.135 Meanwhile, Western Australia plans to deploy drones to parks, beaches and 

shopping strips to enforce social distancing rules. Whilst most Australians might be 

 
133 Charter of Human Rights and Responsibilities Act (2006), section 7(2). 
134 òDaniel Andrews defends Victoriaõs coronavirus curfew amid human rights questionsó, SBS News, 11 

September 2020. 
135 University of South Australia, òUniSA working on ôpandemic droneõ to detect coronavirusó. 
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comfortable with drones that monitor bushfires, deliver essential goods in remote 

locations or assist in search and rescue operations, civil libertarians have expressed 

concern over the increased prevalence of drones in Australia and their impacts on their 

right to privacy.  

 

Similarly, not all Australians are comfortable with the prospect of having their mobile 

phones monitored to help trace and prevent the spread of infection. 136 Under Australian 

law, all mobile service providers are required to hold location information for each of their 

phones for at least two years. In theory, this would enable authorities to search the travel 

history of every Australian who tests positive to COVID-19 and contact every person who 

has been in close proximity with the infected individual. This carries with it obvious privacy 

concerns, as well as issues relating to the confidentiality of medical records. It might also 

be that the technology, having been developed for a legitimate purpose today, might be 

utilised for an illegit imate purpose tomorrow. Coincidentally, the Australian Human Rights 

Commission has commenced a project on the interaction between human rights and 

technology and, as a consequence of the issues raised by the coronavirus pandemic, 

extended the public consultation period to incorporate views on these important issues. 

On the one hand, technology has the potential to drastically reduce the scale of infections 

during a global public health emergency such as COVID-19, whilst at the same time 

providing greater pr otections to the most vulnerable members of society. On the other 

hand, any increase in a governmentõs capacity to monitor surveillance threatens to 

infringe important human rights such as the right to privacy, freedom of expression and 

freedom of association. In striking this balance, governments must ensure that (1) the 

surveillance measures lawful, necessary and proportionate; (2) any data collected is used 

only to respond to the specific public health emergency; and (3) laws and policies are 

implemented  transparently with appropriate accountability protections and safeguards 

against abuse. 

 

VII. Indigenous Australians  

 

 
136 P Fair, òPrivacy vs pandemic: government tracking of mobile phones could be a potent weapon against 

COVID-19ó, The Conversation, 27 March 2020. 
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Regrettably, there is reason to believe that Indigenous Australians will be 

disproportionately affected by the coronavirus pandemic. During the 1918 Spanish flu 

pandemic, Indigenous peoples accounted for 30 percent of all deaths in Queensland, 

despite only comprising a small fraction of the population. 137 Similarly, during the H1N1 

pandemic in 2009, Indigenous Australians were 3.2 times more likely to end up in hospital, 

4 times more likely to be placed into intensive care, and 4.5 times more likely to die as a 

result of the virus.138 

 

Around 50 percent of adult Indigenous people live with a major chronic disease, more 

than half of Indigen ous people living in remote communities live below the poverty line 

and around 12 percent live in overcrowded housing. When these factors are combined 

with the historic disadvantages of Indigenous Australians, including in terms of access to 

adequate healthcare, the prognosis looks alarming. Indigenous Australians appear both 

more likely to contract coronavirus and more likely to suffer severe symptoms once 

infected. 

 

The body representing more than 140 Aboriginal community -controlled health services 

has called on the Federal Government to urgently assist in preparing for the pandemic, 

including testing, protective equipment, access to food and sanitation, and information 

campaigns suitable for remote communities. The Aboriginal and Torres Strait Islander 

Social Justice Commissioner has again urged the Federal Government to implement 14 

recommendations designed to close the gap between Indigenous Australians and other 

Australians in order to improve healthcare, social and economic outcomes.139 

 

To date, however, not enough has been done to address the plight of Indigenous 

Australians in tackling the virus. Nothing in the Federal Governmentõs AUD$17.6 billion 

coronavirus stimulus package was specifically targeted to remote Indigenous 

communities, with Aboriginal  Australians having to make do with the one-off AUD$750 

 
137 M Brough, òHealthy Imaginations: A Social History of the Epidemiology of Aboriginal and Torres Strait 

Islander Healthó (2001) 20(1) Medical Anthropology: Cross-Cultural Studies in Health and Illness 65. 
138 A Miller and D Durrheim, òAboriginal and Torres Strait Islander communities forgotten in new Australian 

National Action Plan for Human Influenza Pandemicó, 20 September 2010. 
139 J Oscar AO, òFailure to close the gap in healthcare puts Aboriginal and Torres Strait Island people at 

increased riskó, 8 April 2020. 
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payment. This has caused the Aboriginal and Torres Strait Islander Advisory Group on 

COVID-19 to warn that a òfailure to implement an equitable response commensurate with 

the situation will result in significantly poorer outcomes for Aboriginal and Torres Strait 

Islander peoples.ó140 Such an outcome could be contrary to Australiaõs obligation under 

Article 2(1) of the ICCPR to respect and ensure rights without discrimination, as well as 

numerous rights recognised in the Declaration on the Rights of Indigenous Peoples 

(although, it must be observed, that Australia was one of just four States to vote against 

this non-binding instrument).  

 

VIII.  Discrimination  

 

Australia must remain vigilant to ensure that any po licies that are implemented are 

applied in a non-discriminatory fashion and give due regard to minority groups, 

particularly those who are likely to be disproportionately affected be COVID -19. 

 

For example, women are disproportionately impacted by COVID-19. Most health care 

workers, social welfare workers and unpaid carers are female, thereby exposing women 

to greater risks of contracting coronavirus. Australiaõs Sex Discrimination Commissioner 

has therefore welcomed the Australian Governmentõs decision to provide around one 

million families with free childcare during the pandemic, 141 thereby supporting all parents, 

including mothers, to return to work. 142 The United Nations has also observed that the 

imposition of extreme social distancing measures requiring families to stay at home has 

led to an intensification of domestic violence against women and children. 143 In 

recognition of this, the Australian Government has announced an additional AUD$150 

million to support Australians experiencing domestic, family and sexual violence due to 

 
140 Australian Government Department of Health, Management Plan for Aboriginal and Torres Strait Island 

populations, March 2020. 
141 Prime Minister of Australia, òEarly Childhood Education and Care Relief Packageó, 2 April 2020. 
142 K Jenkins, òThe gendered impact of COVID-19ó, 8 April 2020. 
143 UN Women, COVID-19 and Ending Violence Against Women and Girls, available at: 

https://www.unwomen.org/ -/media/headquarters/attachments/sections/library/publications/2020/issue -

brief-covid-19-and-ending-violence-against-women-and-girls-en.pdf (last accessed 10 April 2020). 

https://www.unwomen.org/-/media/headquarters/attachments/sections/library/publications/2020/issue-brief-covid-19-and-ending-violence-against-women-and-girls-en.pdf
https://www.unwomen.org/-/media/headquarters/attachments/sections/library/publications/2020/issue-brief-covid-19-and-ending-violence-against-women-and-girls-en.pdf
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the fallout from coronavirus, which includes counselling services, support programs and 

a new public communication campaign.144 

 

Measures must also be taken to ensure that racial and ethnic minorities are not 

persecuted or discriminated against because of COVID-19. Around 1.2 million Australians 

(around 5 percent of the population) have Chinese ancestry and it has been reported that 

members of this group have been the target of xenophobia, vitriol and crime following 

the outbr eak of the pandemic. Some have been barred from schools, others from 

restaurants. According to the Australian Human Rights Commission, around one in four 

people who lodged racial discrimination complaints in the past two months say they have 

been targeted due to COVID-19.145 Fortunately, this is something that appears to be on 

the radar of Australiaõs leaders, with the Prime Minister, the Opposition Leader and the 

Chief Medical Officer condemning racial discrimination from as early as February and 

calling upon Australians to call out and report any racist behaviour.146 These are welcome 

interventions, given that during the same period the US President was describing COVID-

19 as the òChinese virusó, ignoring criticism that the term is racist is likely to incite tensions 

with the Chinese community.147 

 

Australiaõs multicultural and multilingual public broadcaster has also created an 

information portal about COVID -19 in 63 languages to ensure that Australians of all races 

and ethnicities are able to access the most up-to-date advice on coronavirus.148 

 

Finally, Australiaõs Disability Discrimination Commissioner has called on the Australian 

Government to do more to address the challenges that the global pandemic poses to 

people with a disability. 149 Whilst some steps have been taken, such as the inclusion of 

 
144 Prime Minister of Australia, ò$1.1 Billion to Support More Mental Health, Medicare and Domestic Violence 

Servicesó, 29 March 2020. 
145 J Fang, E Renaldi and S Yang, òAustralians urged to ôshow kindnessõ amid reports of COVID-19 racial 

discrimination complaintsó, ABC News, 3 April 2020. 
146 T Stayner, òChief medical officer demands end to racism towards Chinese-Australians over coronavirusó, 

SBS News, 11 February 2020. 
147 òTrump defends calling coronavirus the ôChinese Virusõó, Al Jazeera News, 23 March 2020. 
148https://www.sbs.com.au/language/coronavirus 
149 B Gauntlett, òPandemic requires comprehensive response for Australians with disabilityó, 8 April 2020. 

https://www.sbs.com.au/language/coronavirus
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sign language interpreters at key press conferences, there is still much more work to be 

done to ensure that Australians with disability are treated equally and in a non -

discriminatory manner. Such measures are necessary in order to meet both Australiaõs 

obligations under international law - including guarantees of non -discrimination under 

Article 2(1) of the ICCPR and disability rights as recognised in the CRPD - as well as under 

domestic legislation.150 

 

IX. Immigra tion Detainees  

 

Australia currently holds some 1,400 people in immigration detention facilities, 151 

pursuant to an immigration policy that has been routinely condemned by the United 

Nations.152 The conditions in which immigrants are detained make it virtuall y impossible 

for them to comply with the social distancing advice, meaning that COVID-19 poses a far 

greater risk to detainees than the general population. A letter authored by 1,200 

healthcare professionals claimed that the makeshift hotels in Melbourne and Brisbane in 

which this population is housed represent a òvery high-risk environmentó for the 

transmission of coronavirus.153 The United Nations has urged governments around the 

world to review the use of immigration detention and closed refugee camps wit h a view 

to reducing their populations to the lowest possible level. 154 The Australasian Society for 

Infectious Diseases155 and the Australian Human Rights Commissioner156 have called for 

those immigration detainees who do not pose a significant security or health risk to be 

released into the community. To date, however, this advice has been ignored by the 

Australian Government which is of concern given that a guard working in at least one of 

 
150 Disability Discrimination Act 1992. 
151 Department of Home Affairs, Immigration Detention and Community Statistics Summary, 29 February 

2020. 
152 United Nations Human Rights Council, Opinions adopted by the Working Group on Arbitrary Detention 

at its eight -first session, 17-26 April 2018, 20 June 2018, A/HRC/WGAD/2018/20. 
153 B Hall, òDoctors warn of deadly coronavirus risks for refugees, guests at Melbourne hoteló, Sydney 

Morning Herald, 1 April 2020. 
154 United Nations Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading 

Treatment or Punishment, Advice of the Subcommittee on Prevention of Torture to States Parties and 

National Preventative Mechanisms relating to the Coronavirus Pandemic (adopted on 25 March 2020). 
155https:/ /www.asid.net.au/documents/item/1868  
156 E Santow, òEnsuring human rights safeguards for everyone in Australiaó, 8 April 2020. 

https://www.asid.net.au/documents/item/1868
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the detention centres has already tested positive for coronavirus.157 This potentially places 

Australia in breach of a number of obligations under international human rights law, 

including the right to life and freedom from cruel, inhuma n or degrading treatment. If the 

practice is found to be sufficiently widespread or systematic, it could even constitute a 

crime against humanity. 

 

X. Conclusion  

 

According to the Australian Treasurer, extraordinary times call for extraordinary measures. 

Whilst that may be true, it is crucial that whatever extraordinary measures are imposed in 

response to the COVID-19 pandemic comply with human rights law. This requires that the 

measures be necessary, proportionate, time limited and subject to ongoing review. In the 

words of Professor Keane, òemergency rule gets people used to subordination. It nurtures 

voluntary servitude. It is the mother of despotism and ê strangely resembles the virus it 

claims to combat.ó158 

 

XI. Summary Evaluation  

 

Best Practices 

¶ Rather than cancelling or postponing elections, Australia has continued to 

allow citizens to vote through pre -voting and postal voting.  

¶ Border closures are temporary, subject to ongoing review, and apply equally to 

all Australians while containing appropriate exceptions for key workers. 

¶ The Australian Government has announced an additional AUD$150 million to 

support Australians experiencing domestic, family and sexual violence due to 

the fallout from coronavirus, which includes counselling services, support 

programs and a new public communication campaign. 

¶ Australiaõs leaders have condemned racism against Australians of Chinese and 

Asian ethnicity and called upon the public to speak out against racism. 

 
157 B Smee, B Docherty and R Holt, òFears for refugees after guard at Brisbane immigration detention centre 

tests positive for coronavirusó, The Guardian, 19 March 2020. 
158 D Keane, òCoronavirus, emergency laws and civil liberties: Are our rights and freedoms at risk?ó, ABC 

News, 2 April 2020. 
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Concerns 

¶ The suspension of Parliament and the concentration of power in the executive 

have the potential to undermine democratic deliberation at a time where more 

accountability is required, not less. 

¶ Indigenous Australians appear both more likely to contract coronavirus and 

more likely to suffer severe symptoms once infected, but little has been done 

to address their specific needs. 

¶ Keeping asylum seekers in crowded detention centres rather than authorising 

their release into the community might amount to inhuman or degrading 

treatment. 

¶ The imposition of a 3-month nightly curfew on residents of Melbourne may 

constitute a disproportionate restriction on liberties and breach the Victoria 

Charter of Human Rights and Responsibilities and other international human 

rights norms. 

¶ The development of drones and the use of mobile phone data to monitor 

compliance with social distancing orders has the potential to infringe a number 

of rights, including the right to privacy, the right to freedom of expression and 

the right to peaceful assembly. 
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BRAZIL 

Ana Carolina DallõAgnol 

 

I. Overview * 

 

This section analyses the legality of legislative and regulatory measures taken by Brazil in 

response to the COVID-19 pandemic. In doing so, it assesses the constitutionality and the 

compatibility with human rights trea ties of formal measures undertaken by Brazilian 

federal authorities. It also examines the implementation of measures adopted for the 

protection of vulnerable groups, bearing in mind that these measures tend to have more 

widespread implications for human rights.  

 

This section concludes that while Brazilõs main federal legislative and regulatory measures 

are lawful in principle, their effective implementation has been limited by (and starkly 

exposed) long-standing structural problems. The COVID-19 pandemic is a major crisis on 

top of other existing crises in Brazil, which affect the country at socio-economic, 

institutional, and environmental levels.  

 

The adoption and implementation of measures vary widely across Brazil ð at federal, state, 

and municipal levels ð, thus the preparation of this section required the selection of 

specific developments.159 As the crisis unfolds, conclusions are subject to change. 

 

This section covers the period of 3 February 2020 - 1 September 2020. 

 

II. Constitutional Scheme  

 

a. Allocation of competences  

 

 
* I would like to thank Ana Luisa Bernardino, Heloisa Fernandes Câmara, Talita de Souza Dias, Eleni 

Methymaki, Thiago Felipe Alves Pinto, Elis Wendpap and Camile Wiederkehr for helpful discussions and/or 

comments to earlier drafts. All mistakes remain my own. 
159 For an up-to-date analysis of both formal and informal measures adopted by the Brazilian executive, 

legislative and judiciary, see Centro de Análise da Liberdade e do Autoritarismo ð LAUT, Emergency Agenda. 

https://agendadeemergencia.laut.org.br/
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Due to its federalist political system, Brazil is taking decentralised responses to the COVID-

19 pandemic (ôthe pandemicõ). The Brazilian Constitution (ôthe Constitutionõ) stipulates an 

intricate system of allocation of competences among federal, state and municipal 

authorities with executive160 and legislative161 powers to address matters involving 

fundamental and social rights, such as public health. As a general rule, the Constitution 

allocates competence among public authorities taking into consideration the main 

interests at stake ð in general terms, matters of predominant national interest are 

addressed by federal authorities, whereas matters of regional and local interest are 

handled by state and municipal authorities, respectively.  

 

b. Constitutional rig hts and human rights obligations  

 

The incorporation of international treaties in the Brazilian legal order depends on the 

approval of the bicameral national congress and promulgation by the executive. 162 

Following a 2004 Constitutional Amendment, human righ ts treaties163 incorporated 

following this specific procedure enjoy the status of constitutional norms. 164 Most human 

rights treaties that Brazil ratified followed incorporation processes in force before 2004. 

The understanding of the Federal Supreme Court is that human rights treaties whose 

incorporation did not follow the procedure set forth in the 2004 Constitution Amendment 

are not equivalent to constitutional norms, but are hierarchically superior to infra -

constitutional law.165  

 
160 Constitution of the Federative Republic of Brazil, 1988, Article 23, II (Brazilian Constitution). 
161 Ibid, Article 30, VII. 
162 Brazilian Constitution, Article 5, § 3; Article 49, subsection I; Article 84, subsection VIII. See also 

Constitutional Amendment No. 45 , 30 December 2004. 
163 For human rights treaties that Brazil is a party to, see here. 
164 Constitutional Amendment No. 45 , 30 December 2004. 
165 Brazilian Federal Supreme Court, Extraordinary Appeal No. 466.343-1, São Paulo, Justice Rapporteur 

Cezar Peluso, 3 December 2008. See also Brazilian Federal Supreme Court, Habeas Corpus No. 87.585-8, 

Tocantins, Justice Rapporteur Marco Aurélio, 3 December 2008. Brazilian scholars strongly criticised the 

Constitutional Amendment No. 45 and the Supreme Courtõs interpretation. See, for instance, A. A. Cançado 

Trindade, ôDesafios e Conquistas do Direito Internacional dos Direitos Humanos no Início do Século XXIõ, 

XXXIII Curso de Direito Internacional Organizado pela Comissão Jurídica Interamericana da OEA, Rio de 

Janeiro, August 2006, pp. 410-411, footnote 4; F. Piovesan, ôTratados Internacionais de Proteção dos Direitos 

http://www.stf.jus.br/arquivo/cms/legislacaoConstituicao/anexo/brazil_federal_constitution.pdf
http://www.stf.jus.br/arquivo/cms/legislacaoConstituicao/anexo/brazil_federal_constitution.pdf
http://www.planalto.gov.br/ccivil_03/constituicao/emendas/emc/emc45.htm
https://indicators.ohchr.org/
http://www.planalto.gov.br/ccivil_03/constituicao/emendas/emc/emc45.htm
http://www.stf.jus.br/imprensa/pdf/re466343.pdf
http://redir.stf.jus.br/paginadorpub/paginador.jsp?docTP=AC&docID=597891
https://www.oas.org/dil/esp/407-490%20cancado%20trindade%20OEA%20CJI%20%20.def.pdf
http://www.oas.org/es/sadye/inclusion-social/protocolo-ssv/docs/piovesan-tratados.pdf
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Although the Constitutio n is relatively new and enshrines most fundamental rights 

present in international human rights treaties, the section will also look at human rights 

treaties that Brazil has ratified, as a means of complementing and extending the set of 

fundamental rights and guarantees of the Constitution when analysing the responses to 

the pandemic.166 

 

III.   Legislative and Regulatory Measures  

 

a. General measures 

 

In February 2020, federal authorities have declared a state of emergency,167 followed by 

the outlining of general provisions setting out measures to address the pandemic.168 

 

Since then, the Federal Supreme Court has been called to decide on the allocation of 

competences to address the pandemic in various cases. Importantly, the Federal Supreme 

Court initially ruled that state governments have the authority to adopt and maintain 

measures in response to the pandemic.169 It also held that municipal governments can 

supplement federal and state laws where local interests are involved.170 In case of conflict 

between measures implemented at different government levels, local policies should 

prevail where there is clear local interest.171 

 

 

Humanos: Jurisprudência do STFõ, in A. Amaral Junior, L. Lyra Jubilut, O STF e o Direito Internacional dos 

Direitos Humanos, São Paulo: Quartier Latin, 2009, pp. 123-145. 
166 Brazilian Constitution, Article 5, § 2. 
167 Ministerial Order No. 188, 3 February 2020. 
168 Law No. 13.979, 6 February 2020; Law No. 14.019, 2 July 2020.  
169 Brazilian Federal Supreme Court, Claim of Non-Compliance with a Fundamental Precept, ADPF No. 672 

Distrito Federal, Injunctive Relief, Justice Rapporteur Alexandre de Morais, 8 April 2020. See also Brazilian 

Federal Supreme Court, Direct Claim of Unconstitutionality No. 6,341 DF (ADI 6341 MC/DF), Justice 

Rapporteur Marco Aurélio, 24 March 2020. 
170 Ibid. 
171 A. Petherick, R. Goldszmidt, B. Kira, L. Barberia, ôDo Brazilõs COVID-19 government response measures 

meet the WHOõs criteria for policy easing?õ, Blavatnik School of Government Working Paper Series, BSG-

WP-2020/033, June 2020, p. 13 (BSG Paper). 

http://www.oas.org/es/sadye/inclusion-social/protocolo-ssv/docs/piovesan-tratados.pdf
http://www.stf.jus.br/arquivo/cms/legislacaoConstituicao/anexo/brazil_federal_constitution.pdf
http://www.in.gov.br/en/web/dou/-/portaria-n-188-de-3-de-fevereiro-de-2020-241408388
http://www.planalto.gov.br/ccivil_03/_ato2019-2022/2020/lei/L13979.htm
http://www.planalto.gov.br/ccivil_03/_ato2019-2022/2020/lei/L14019.htm
http://www.stf.jus.br/arquivo/cms/noticiaNoticiaStf/anexo/ADPF672liminar.pdf
http://www.stf.jus.br/arquivo/cms/noticiaNoticiaStf/anexo/ADI6341.pdf
https://www.bsg.ox.ac.uk/sites/default/files/2020-06/BSG-WP-2020-033-EN.pdf
https://www.bsg.ox.ac.uk/sites/default/files/2020-06/BSG-WP-2020-033-EN.pdf
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Accordingly, federal, state and municipal authorities are concurrently exercising their 

regulatory and enforcement powers, within their  competences and territories, in response 

to the pandemic. Most measures designed and implemented to address the pandemic 

have been undertaken by state and municipal authorities,172 including the regulation of 

social distancing measures and lockdown orders. At the time of writing, out of the 5,570 

municipalities in Brazil, only 91 have gone into lockdown. 

 

b. Vulnerable group specific measures  

 

i. Economically vulnerable groups 

 

Since April 2020, unemployed individuals, informal and self-employed workers, as well 

as formal micro-entrepreneurs are eligible for a temporary emergency income support 

scheme.173 The so-called ôcoronavoucherõ consists of a monthly payment of 600 Brazilian 

reais (approximately £90 or US$115) per person for five months,174 with the possibility of 

extension. Up to two members of each family may benefit from the monthly payment, 175 

while single-mother families may accumulate two monthly payments.176 At least 63 

million people  are benefitting from the scheme, i.e. more than a quarter of Brazilõs 

population.  

 

ii. Marginalised neighbourhoods, in particular favelas 

 

Since February 2020, there has been an upsurge in deadly police operations in 

marginalised neighbourhoods, in particular favelas.  

 

In June 2020, the Federal Supreme Court granted injunctive relief for the suspension of 

police operations in the state of Rio de Janeiro during the pandemic. The decision sets 

forth that such operations may only take place in favelas in ôabsolutely exceptional 

 
172 Ibid, p. 8. 
173 Law No. 13.982, 2 April 2020. 
174 Presidential Decree No. 10.412, 30 June 2020. 
175 Ibid, Article 2, § 1. 
176 Ibid, Article 2, § 3. 

https://app.powerbi.com/view?r=eyJrIjoiNGNmZGY1MTctODNjMi00Mjc3LTlmNDUtZTE4YzdkZDIzODVjIiwidCI6ImFkOTE5MGU2LWM0NWQtNDYwMC1iYzVjLWVjYTU1NGNjZjQ5NyIsImMiOjJ9
https://economia.uol.com.br/auxilio-emergencial
https://g1.globo.com/economia/noticia/2020/08/28/guedes-diz-que-quem-define-o-timing-do-auxilio-emergencial-e-do-renda-brasil-e-a-politica.ghtml
https://www.gov.br/casacivil/pt-br/assuntos/noticias/2020/junho/auxilio-emergencial-mais-de-63-5-milhoes-de-brasileiros-ja-receberam-o-beneficio-do-governo-federal
https://www.gov.br/casacivil/pt-br/assuntos/noticias/2020/junho/auxilio-emergencial-mais-de-63-5-milhoes-de-brasileiros-ja-receberam-o-beneficio-do-governo-federal
https://www.nytimes.com/2020/05/18/world/americas/brazil-rio-police-violence.html
https://www.conectas.org/en/news/understand-what-led-the-supreme-court-to-suspend-police-operations-in-rio-de-janeiros-favelas
https://www.conectas.org/en/news/understand-what-led-the-supreme-court-to-suspend-police-operations-in-rio-de-janeiros-favelas
http://www.planalto.gov.br/ccivil_03/_ato2019-2022/2020/lei/l13982.htm
https://www.in.gov.br/web/dou/-/decreto-n-10.412-de-30-de-junho-de-2020-264424956
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circumstancesõ and are subject to written advance communication to the public 

prosecutorõs office at state level.177  

 

iii. Indigenous peoples 

 

Since March 2020, the Brazilian agency in charge of protecting indigenous peoples in 

Brazil has been issuing executive orders to address the risks imposed by COVID-19 to 

indigenous groups.178  

 

Furthermore, in July 2020, the national congress passed legislation and an emergency 

plan to address the impact of the pandemic among indigenous peoples. 179 These 

measures acknowledge that indigenous peoples are particularly vulnerable to epidemics 

and should thus enjoy preferential medical treatment and access to food and other 

resources during the pandemic. 

 

iv. Inmates 

 

The federal government has issued executive measures for addressing the impact of the 

pandemic in prisons.180 The National Council of Justice has also issued guidelines for 

judges on how to deal with the consequences of COVID-19 on criminal law 

proceedings.181 

 

 
177 Brazilian Federal Supreme Court, Claim of Non-Compliance with a Fundamental Precept, ADPF No. 635 

Rio de Janeiro, Injunctive Relief, Justice Rapporteur Edson Fachin, 5 June 2020. 
178 Ministério da Sa¼de e Secretaria Especial de Sa¼de Ind²gena, ôPlano de Contingência Nacional para 

Infecção Humana pelo novo Coronavírus (COVID-19) em Povos Indígenasõ, March 2020; Secretaria Especial 

de Saúde Indígena, Order No. 16, 24 March 2020; Secretaria Especial de Saúde Indígena; Order No. 36, 1 

April 2020; Secretaria Especial de Saúde Indígena, Order No. 55, 13 April 2020; Ministério da Saúde e 

Secretaria Especial de Sa¼de Ind²gena, ôUnidades da Atenção Primária Indígena (UAPI) da COVID-19õ, 25 

May 2020. 
179 Law No. 14.021, 7 July 2010. 
180 Ministerial Order, DISPF No. 5, 16 March 2020; Coordenação-Geral de Assistência nas Penitenciárias ð 

CGAP/DISPF, ôProcedimento Operacional Padrão; Medidas de Controle e Prevenção do Novo Coronavírus 

(COVID-19) no Sistema Penitenciário Federalõ, May 2020. 
181 National Council of Justice, Recommendation No. 62, 17 March 2020. 

http://www.stf.jus.br/arquivo/cms/noticiaNoticiaStf/anexo/ADPF635DECISaO5DEJUNHODE20202.pdf
https://drive.google.com/drive/folders/1NypkAgVkBQU5ztQ4yWVgh1bgxdiBlBhh
https://drive.google.com/drive/folders/1NypkAgVkBQU5ztQ4yWVgh1bgxdiBlBhh
http://www.in.gov.br/en/web/dou/-/portaria-n-16-de-24-de-marco-de-2020-249801693
http://www.in.gov.br/en/web/dou/-/portaria-n-36-de-1-de-abril-de-2020-250848451
http://www.in.gov.br/en/web/dou/-/portaria-n-36-de-1-de-abril-de-2020-250848451
http://www.in.gov.br/en/web/dou/-/portaria-n-55-de-13-de-abril-de-2020-252281669
https://drive.google.com/drive/folders/1NypkAgVkBQU5ztQ4yWVgh1bgxdiBlBhh
http://www.planalto.gov.br/CCIVIL_03/_Ato2019-2022/2020/Lei/L14021.htm
http://depen.gov.br/DEPEN/SEI_MJ11260489Portaria.pdf.pdf.pdf.pdf
http://depen.gov.br/DEPEN/copy3_of_POPCOVID193REVISO28.05.20.pdf
http://depen.gov.br/DEPEN/copy3_of_POPCOVID193REVISO28.05.20.pdf
https://www.cnj.jus.br/wp-content/uploads/2020/03/62-Recomendação.pdf
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In March 2020, the Federal Supreme Court also ordered the implementation of measures 

in prisons across Brazil in response to the pandemic. Building on the theory developed by 

the Colombian Constitutional Court, 182 the Federal Supreme Court has declared the 

ôunconstitutional state of affairsõ (or ôestado de cosas inconstitucionalõ) of Brazilian prisons, 

recognising their ôprecarious and inhuman situationõ. It further affirmed that ôprisons 

function as segregationist institutions for socially vulnerable groupsõ, where ô[b]lack 

people, people with disabilities, and illiterates are separated from societyõ.183  

 

Moreover, in August 2020, the Federal Supreme Court ordered the implementation of 

measures to reduce overcrowding in youth detention centres across the country.184 

Although the decision was not designed as a COVID-19 responsive measure, it may have 

a positive impact on the prevention of the spread of the disease.  

 

v. Analysis 

 

A priori, these formal general and vulnerable group specific measures are intra vires and 

were adopted within the formal limits of the law to address the pandemic. They do not 

raise issues as to their necessity, proportionality, and respect to time limits. In particular, 

vulnerable group specific measures are aligned with the Constitutionõs guarantor 

approach to protecting and promoting fundamental rights. 185  

 

Moreover, the Federal Supreme Court has played a significant role in controlling federal 

governmentõs attempts to reduce or control health policies ð in particular, by recognising 

 
182 Colombia, Constitutional Court, Sentencia de Unificación (SU) 559, 1997. 
183 Brazilian Federal Supreme Court, Claim of Non-Compliance with a Fundamental Precept, ADPF No. 347 

Distrito Federal, Injunctive Relief, Justice Rapporteur Marco Aurélio, 17 March 2020 [free translation]. 
184 Brazilian Federal Supreme Court, Habeas Corpus 143988, Justice Rapporteur Edson Fachin, 25 August 

2020. 
185 Commentators have raised concerns regarding a myriad of informal measures taken by the federal 

government, as well as formal and informal measures taken at state and municipal levels. For a detailed 

review and analysis of these measures, see Centro de Análise da Liberdade e do Autoritarismo ð LAUT, 

Emergency Agenda. 

https://www.conectas.org/en/news/supreme-court-orders-end-of-overcrowding-at-youth-detention-centers-across-the-country
https://www.corteconstitucional.gov.co/relatoria/1997/SU559-97.htm
http://www.stf.jus.br/arquivo/cms/noticiaNoticiaStf/anexo/ADPF347decisao.Covid19.pdf
http://www.stf.jus.br/arquivo/cms/noticiaNoticiaStf/anexo/ADPF347decisao.Covid19.pdf
http://portal.stf.jus.br/processos/detalhe.asp?incidente=5189678
https://agendadeemergencia.laut.org.br/
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and confirming the authority of state and municipal governments to adopt and maintain 

measures in response to the pandemic.186 

 

IV. Implementation of the Measures and its Impact on Constitutional and 

Human Rights  

 

a. Right to health  

 

Access to health is a right recognised in the Constitution,187 which establishes the stateõs 

obligation to guarantee universal and equal access to health support systems.188 Brazil 

has a unified, free health system (ôSUSõ).189 SUS has decentralised management190 and 

funding,191 as federal, state and municipal authorities share concurrent competence over 

these matters. Authorities therefore give localised responses to health issues. 

 

Nevertheless, the number of doctors and hospital beds per capita varies across different 

states, which reflects a neglect in public spending  on SUS. This means that certain regions 

have been more critically affected by the pandemic than others. In particular, the North 

of Brazil was one of the worst affected regions of the country, where a combination of 

factors explained the large number of COVID-19 cases in the region until May 2020. The 

Northern region not only has the lowest number of hospital beds per capita in the country 

but 82% of its population have poor access to sanitary systems, and 48% of the population 

live on less than half of the national minimum wage in Brazil.192  

 

 
186 For an analysis of the role of the Federal Supreme Court in the pandemic, see M. Marona, F. Kerche, 

ôSuprema pandemia: o papel do STF na condução da crise do coronavirusõ, JOTA, 10 April 2020. 
187 Brazilian Constitution, Article 6. 
188 Ibid, Article196. 
189 Ibid, Article 198, caput. 
190 Ibid, Article 198, subsection I. 
191 Ibid, Article 198, § 1. 
192 J. Ferreira, E. Berenguer, I. Vieira et. al., ôA vulnerabilidade das populações do interior da Amazônia à 

COVID-19õ, Coaliz«o Ci°ncia e Sociedade, 10 April 2020. 

https://portal.cfm.org.br/index.php?option=com_content&view=article&id=27961:2018-11-12-17-57-13&catid=3
https://www.jota.info/opiniao-e-analise/colunas/judiciario-e-sociedade/suprema-pandemia-o-papel-do-stf-na-conducao-da-crise-do-coronavirus-10042020
http://www.stf.jus.br/arquivo/cms/legislacaoConstituicao/anexo/brazil_federal_constitution.pdf
https://cienciasociedade.org/a-vulnerabilidade-das-populacoes-do-interior-da-amazonia-a-covid-19/
https://cienciasociedade.org/a-vulnerabilidade-das-populacoes-do-interior-da-amazonia-a-covid-19/
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However insufficient or unevenly distributed investments in public healthcare are, SUS is 

a ôflawed but fairõ system.193 As a matter of law, SUS provides all individuals with free 

access to all levels of health services, from primary care to specialists. During the 

pandemic, SUSõ primary care networks have functioned as a gateway for early case 

identification, referral of severe cases to specialised services, and monitoring of vulnerable 

groups, including the collection  of data on domestic violence and alcoholism during 

lockdown.194 

 

While a unified healthcare system is in place in Brazil, actual universal and equal access to 

health is prevented due to socio-economic inequalities among different states in the 

country. This lack of effective implementation of the right to health arguably mounts to a 

violation of Articles 6 and 196 of the Constitution 195 and Article 12 of the International 

Covenant on Economic, Social and Cultural Rights (ôICESCRõ).196 

 

Furthermore, since 15 May 2020, the President has failed to appoint a Minister of Health, 

after two previous ministers left office  between April and May 2020 due to alleged 

disagreements with controversial federal government directives on social distancing and 

use of hydroxychloroquine. This lack of regulatory support for  and enforcement of robust 

health policies to contain the spread of COVID-19 at the federal level has further 

destabilised Brazilõs responses to the pandemic. This inaction may not only amount to a 

violation of Article 197 of the Constitution, 197 but has also based a second set of charges 

brought against the Brazilian President before the International Criminal Court.198  

 

 
193 World Health Organization, ôFlawed but fair: Brazilõs health system reaches out to the poorõ, Bulletin of 

the World Health Organization, Vol. 86, No. 4, April 2008, pp. 248-249. 
194 R. N. Avelar e Silva, G. Russo, A. Matijasevich, M. Scheffer, ôCOVID-19 in Brazil has exposed socio-

economic inequalities and underfunding of its public health systemõ, The BMJ Opinion, British Medical 

Journal, 19 June 2020. 
195 Brazilian Constitution, Articles 6 and 196. 
196 International Covenant on Economic, Social and Cultural Rights, Article 12 (ICESCR). 
197 Brazilian Constitution, Article 197. 
198 International Criminal Court, Complaint submitted by Associação Brasileira de Juristas pela Democracia 

ð ABJD against Jair Messias Bolsonaro, 2 April 2020. 

https://www.nytimes.com/2020/05/15/world/americas/brazil-health-minister-bolsonaro.html
https://www.theguardian.com/world/2020/may/15/brazil-health-minister-nelson-teich-resigns
https://www.theguardian.com/world/gallery/2020/jul/07/jair-bolsonaro-during-the-covid-19-pandemic-in-pictures
https://www.theguardian.com/world/2020/jun/23/brazilian-judge-tells-bolsonaro-to-behave-and-wear-a-face-mask
https://www.theguardian.com/world/2020/jun/23/brazilian-judge-tells-bolsonaro-to-behave-and-wear-a-face-mask
https://www.theguardian.com/world/2020/apr/29/so-what-bolsonaro-shrugs-off-brazil-rising-coronavirus-death-toll
https://www.theguardian.com/world/2019/nov/27/jair-bolsonaro-international-criminal-court-indigenous-rights
https://peoplesdispatch.org/2020/04/03/bolsonaro-denounced-for-crimes-against-humanity-before-the-international-criminal-court/
https://www.who.int/bulletin/volumes/86/4/08-030408.pdf?ua=1
https://blogs.bmj.com/bmj/2020/06/19/covid-19-in-brazil-has-exposed-deeply-rooted-socio-economic-inequalities-and-chronic-underfunding-of-its-public-health-system/
https://blogs.bmj.com/bmj/2020/06/19/covid-19-in-brazil-has-exposed-deeply-rooted-socio-economic-inequalities-and-chronic-underfunding-of-its-public-health-system/
http://www.stf.jus.br/arquivo/cms/legislacaoConstituicao/anexo/brazil_federal_constitution.pdf
https://www.ohchr.org/en/professionalinterest/pages/cescr.aspx
http://www.stf.jus.br/arquivo/cms/legislacaoConstituicao/anexo/brazil_federal_constitution.pdf
https://drive.google.com/file/d/145crctPIZfPRq4NTrWelJpPwKEpa502v/view
https://drive.google.com/file/d/145crctPIZfPRq4NTrWelJpPwKEpa502v/view
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b. Right to work and fre e enterprise  

 

Evidence indicates that the emergency income support scheme is making a substantial 

difference to financially vulnerable groups, which will likely lead to sustained compliance 

with lockdown and social distancing measures.199 There are ongoing discussions on 

whether the scheme will remain in force after the end of the pandemic.  

 

Despite concerns that bureaucratic hurdles have prevented citizens from being eligible 

for the temporary emergency income support scheme, in April 2020, a federal court lifted 

the requirement that applicants should hold a clean taxpayer status, thereby facilitating 

access to the support scheme.200  

 

The emergency income support scheme has therefore attenuated the effects of the 

pandemic on the right to work and free enterprise, as established in Articles 1, 5 and 6 of 

the Constitution 201 and Article 6 of the ICESCR.202 

 

c. Right to non -discrimination  

 

As in most societies globally, the pandemic is throwing into sharp relief the long -standing 

inequalities between the wealthy and the poor in Brazil, which is one of the most unequal 

countries in the world. Critical problems regarding income structures give rise to a wide 

income gap between the wealthy and the poor, which in turn impacts on, and ultimately 

defines, the support systems that citizens have access to. The possibility of complying with 

social distancing measures and mandatory quarantines,203 as well as benefitting from 

appropriate housing, sanitation and private health systems are highly dependent on the 

citizensõ financial means. 

 

 
199 BSG Paper, p. 43. See also T. Feital, ôCOVID-19, Emergency Basic Income and the Right to Life in Brazilõ, 

Oxford Human Rights Hub, 9 April 2020. 
200 Regional Federal Court of Appeals, 1st region (TRF-1), Case No. 1010150-57.2020.4.01.0000, Injunctive 

Relief, Judge Ilan Presser, 15 April 2020. 
201 Brazilian Constitution, Articles 1, subsection IV; Article 5, subsection XIII; and Article 6. 
202 ICESCR, Article 6. 
203 BSG Paper, p. 2. 

https://www.ft.com/content/08eb9a10-98fa-11ea-871b-edeb99a20c6e
https://data.worldbank.org/indicator/SI.POV.GINI?locations=BR
https://www.bsg.ox.ac.uk/sites/default/files/2020-06/BSG-WP-2020-033-EN.pdf
https://ohrh.law.ox.ac.uk/covid-19-emergency-basic-income-and-the-right-to-life-in-brazil/
https://www.migalhas.com.br/arquivos/2020/4/F6BCE74875F334_decisaoTRF1.pdf
https://www.migalhas.com.br/arquivos/2020/4/F6BCE74875F334_decisaoTRF1.pdf
http://www.stf.jus.br/arquivo/cms/legislacaoConstituicao/anexo/brazil_federal_constitution.pdf
https://www.ohchr.org/en/professionalinterest/pages/cescr.aspx
https://www.bsg.ox.ac.uk/sites/default/files/2020-06/BSG-WP-2020-033-EN.pdf
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In this sense, high income predicts timely access to testing204 and higher quality home 

education during the pandemic. 205 At the same time, the incomes of the poorest, informal 

workers and formal microentrepreneurs have been significantly impacted since 

February.206 

 

These structural problems give rise to indirect discrimination in the enjoyment of 

constitutional and human rights amid the implementation of COVID -related measures. As 

a result, Articles 3, 5, 170 and 227 of the Constitution,207 Article 24 of the American 

Convention on Human Rights (ôACHRõ),208 and Articles 2 and 26 of International Covenant 

on Civil and Political Rights (ôICCPRõ)209 may not have been fully complied with, even in 

pre-pandemic times. 

 

In addition, marginalised neighbourhoods have been the target of a record number of 

deadly police operations during the pandemic. In the state of Rio de Janeiro, whereas the 

number of theft offences and homicide cases has decreased during the pandemic ð due 

to less criminal opportunity  and/or under-reporting  ð, deaths caused by police officers in 

April 2020 reached highest level in two decades. The surge in these operations is added 

to long -standing disproportionate police violence and breach  of police protocols for the 

use of force.210 Even in ônormalõ circumstances, many of these communities do not have 

access to sanitation systems, water and a safe livelihood, and are therefore victims of 

violations of an array of constitutional rights. 211 

 

 
204 Ibid, p. 3. 
205 Ibid, pp. 32-34. 
206 Ibid, p. 3. 
207 Brazilian Constitution, Article 3, subsections I, III, and IV; Article 5 caput, and subsection III; Article 170, 

subsection VII; and Article 227. 
208 American Convention on Human Rights, Article 24 (ACHR). 
209 International Covenant on Civil and Political Rights, Articles 2 and 26 (ICCPR). 
210 See Inter-American Court of Human Rights, Favela Nova Brasília v. Brazil, Preliminary Objections, Merits, 

Reparations and Costs, Judgment of February 16, 2017, Series C, No. 333. For a summary in English, see 

Center for Justice and International Law, ôInter-American Court condemns Brazil for favela killings caseõ, 15 

May 2017. 
211 For instance, Brazilian Constitution, Article 5, subsections III, XI, XXII; Article 6. 

https://www.nytimes.com/2020/05/18/world/americas/brazil-rio-police-violence.html
https://www.theguardian.com/world/2020/may/18/rio-de-janeiro-police-raid-coronavirus
http://www.isp.rj.gov.br/Noticias.asp?ident=438
https://www.nytimes.com/2020/04/11/world/americas/coronavirus-murder-latin-america-crime.html
http://www.isp.rj.gov.br/Noticias.asp?ident=438
https://www.nexojornal.com.br/expresso/2020/05/28/Quais-os-dados-de-segurança-pública-do-Rio-na-pandemia
http://www.stf.jus.br/arquivo/cms/legislacaoConstituicao/anexo/brazil_federal_constitution.pdf
https://www.cidh.oas.org/basicos/english/basic3.american%20convention.htm
https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx
http://www.corteidh.or.cr/docs/casos/articulos/seriec_333_por.pdf
https://www.cejil.org/en/inter-american-court-condemns-brazil-favela-killings-case
http://www.stf.jus.br/arquivo/cms/legislacaoConstituicao/anexo/brazil_federal_constitution.pdf
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Violence against neglected communities amid the pandemic not only amounts to a 

violation of the constitutional right to life, safety, and private property, but is also against 

recommendations of social distancing, as most police operations involve physical contact. 

The death of a black 14-year old boy by police shootings sparked outrage ð although it 

was one among many other tragic cases of violence against marginalised communities, 

and specifically against black people, which are knowingly 75% of the victims of police 

violence. These developments may consist of direct discrimination on the basis of place 

of residence and skin colour, and may violate constitutional provisions,212 Article 24 of the 

American Convention,213 and Articles 2 and 26 of ICCPR.214 

 

d. Access to justice  

 

Brazilian courts are currently open, and activities are taking place remotely. Since March 

2020, the judicial accountability body ôNational Council of Justiceõ has implemented 

quarantine measures affecting the Brazilian judiciary branch. As part of these measures, 

judicial proceedings were partially suspended from 19 March 2020 until 14 June 2020,215 

although courts continued to process requests for habeas corpus, interim measures, and 

provisional release, among other urgent requests during that period.216 Exceptionally, the 

Federal Supreme Court and federal electoral courts have not suspended their 

operations.217 

 

Currently, hearings are happening via videoconference, with the exception of conciliation 

hearings and jury trials for crimes such as murder. These measures build up on concerted 

efforts of the Brazilian judiciary to adapt 85% of its proceedings to digital systems, 

including through online platforms ð although hearings have usually been held in person. 

 
212 Brazilian Constitution, Article 3, subsections I, III, and IV; Article 5 caput, and subsections III, XI, XXII, XLI, 

XLII; Article 170, subsection VII; and Article 227. 
213ACHR, Article 24. 
214 ICCPR, Articles 2 and 26. 
215 See National Council of Justice, Resolution No. 313, 19 March 2020; National Council of Justice, 

Resolution No. 314, 20 April 2020; National Council of Justice, Resolution No. 318, 7 May 2020; National 

Council of Justice, Ordinance No. 79, 22 May 2020.  
216 National Council of Justice, Resolution No. 313, 19 March 2020, Art. 4. 
217 National Council of Justice, Resolution No. 313, 19 March 2020, Art. 1, sole paragraph. 

https://mareonline.com.br/coronavirus/operacoes-policiais-em-tempos-de-covid-19/
https://www.theguardian.com/world/2020/jun/03/brazil-black-lives-police-teenager
https://www.conectas.org/en/news/brazil-is-denounced-at-the-un-for-human-rights-violations-against-the-black-population
https://blogdosakamoto.blogosfera.uol.com.br/2019/09/10/negros-foram-mais-de-75-das-vitimas-de-letalidade-policial-em-2017-e-2018/?cmpid=copiaecola
https://blogdosakamoto.blogosfera.uol.com.br/2019/09/10/negros-foram-mais-de-75-das-vitimas-de-letalidade-policial-em-2017-e-2018/?cmpid=copiaecola
http://www.stf.jus.br/arquivo/cms/legislacaoConstituicao/anexo/brazil_federal_constitution.pdf
https://www.cidh.oas.org/basicos/english/basic3.american%20convention.htm
https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx
https://www.cnj.jus.br/wp-content/uploads/2020/03/Resolução-nº-313-5.pdf
https://www.cnj.jus.br/wp-content/uploads/2020/04/Resolução-nº-314.pdf
https://atos.cnj.jus.br/files/original165735202005095eb6e0ffbda3a.pdf
https://atos.cnj.jus.br/files/original214425202005225ec847b983236.pdf
https://www.cnj.jus.br/wp-content/uploads/2020/03/Resolução-nº-313-5.pdf
https://www.cnj.jus.br/wp-content/uploads/2020/03/Resolução-nº-313-5.pdf
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Today, public hearings of appellate and higher appellate courts, including the Federal 

Supreme Court and the Superior Court of Justice, are available on video-sharing 

platforms. 

 

Intra-judiciary oversight bodies are also operational. In particular, the National Council of 

Justice is offering in-depth coverage of the judicial developments taking place in response 

to the pandemic, at federal, state, and municipal levels. 

 

These developments are commendable and are enabling civil society to have access to 

justice. As a cursory analysis of COVID-19 developments in Brazil shows, the Brazilian 

judiciary has been playing an important role in controlling potential abuse of powers by 

the executive, as well as in protecting vulnerable groups during the pandemic.  

 

Overall, access to justice has been preserved during the pandemic, in line with Article 5 of 

the Constitution, 218 Article 8 of the American Convention,219 and Article 14 of the ICCPR.220 

 

e. Accountability and Transparency in Public Administration  

 

i. Lack of public scrutiny over legislative projects 

 

Brazilõs bicameral national congress remained fully operational during the pandemic. 

However, there are concerns that legal procedures have not been adequately followed 

and that public scrutiny has been limited due to the disruption caused by COVID-19. 

Evidence indicates that ministries are taking advantage of the ensuing lack of press 

coverage caused by the pandemic to further shrink legislation on contentious issues. In 

 
218 Brazilian Constitution, Article 35, subsection XXXV. 
219 ACHR, Article 8. 
220 ICCPR, Article 14. 

https://www.youtube.com/user/STF
https://www.youtube.com/user/STF
https://www.youtube.com/channel/UCfO_b7sApXI23VnsljvSAJg
https://www.cnj.jus.br/
https://www.cnj.jus.br/
https://observatorionacional.cnj.jus.br/observatorionacional/index.php/coronavirus-covid19/federal
https://www1.folha.uol.com.br/poder/2020/05/supremo-abandona-letargia-e-passa-a-controlar-atos-do-governo-bolsonaro.shtml
https://www.hrw.org/news/2020/04/10/brazil-bolsonaro-sabotages-anti-covid-19-efforts
https://www.youtube.com/watch?v=TjndWfgiRQQ
https://laut.org.br/agenda-de-emergencia/
https://www.reuters.com/article/us-brazil-politics-environment/brazil-minister-calls-for-environmental-deregulation-while-public-distracted-by-covid-idUSKBN22Y30Y
http://www.stf.jus.br/arquivo/cms/legislacaoConstituicao/anexo/brazil_federal_constitution.pdf
https://www.cidh.oas.org/basicos/english/basic3.american%20convention.htm
https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx
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particular, three critical legislative projects were discussed during the pandemic: the 

regulation of land grabbing in the Amazon forest, 221 public sanitation,222 and fake news.223 

 

These measures are preventing citizens from taking part in deliberative processes and in 

democratic debate, and may therefore violate the principles of transparency, 

accountability and protection of public interest enshrined in Article 5, XIV, Article 23, I, 

and Article 37, § 3 of the Constitution, 224 as well as Article 23 of the American 

Convention.225 

 

ii. Access to information 

 

In June 2020, the Ministry of Health stopped sharing the COVID-19 cumulative infection 

and death tolls, which has caused a backlash in Brazil due to concerns that the 

government was attempting to suppress and manipulate data. Following a decision of the 

Federal Supreme Court,226 the government resumed publishing complete COVID-19 

statistics. 

 

These measures prevented public access to accurate information about matters of public 

interest and concern, and may therefore also have violated the principles of transparency, 

accountability, and protection of public interest set out in the Constitution 227 and in the 

ACHR.228 

 

iii. Spread of disinformation by the executive branch 

 

 
221 Legislative Project No. 2633/2020. For details of the legislative process, see here. 
222 Law No. 14.026, 15 July 2020. For details of the legislative process, see here. 
223 Legislative Project No. 2630/2020. For details of the legislative process, see here. See also R. Araújo, A. 

Gaudiot, ôBrazilõs ôfake newsõ bill threatens to harm internet freedom and individual rightsõ, Oxford Human 

Rights Hub, 8 July 2020. 
224 Brazilian Constitution, Article 5, subsection XIV; Article 23, subsection I; Article 37, § 3, subsections I-III. 
225 ACHR, Article 23. 
226 Brazilian Federal Supreme Court, Claim of Non-Compliance with a Fundamental Precept, ADPF No. 690 

Distrito Federal, Injunctive Relief, Justice Rapporteur Alexandre de Morais, 8 June 2020. 
227 Brazilian Constitution, Article 5, subsection XIV; Article 23, subsection I; Article 37, § 3, subsections I-III. 
228 ACHR, Article 23. 

https://www.nytimes.com/2020/06/08/world/americas/brazil-coronavirus-statistics.html
https://www.theguardian.com/world/2020/jun/09/judge-orders-bolsonaro-to-resume-publishing-brazil-covid-19-data
https://www.theguardian.com/world/2020/jun/09/judge-orders-bolsonaro-to-resume-publishing-brazil-covid-19-data
https://www.camara.leg.br/proposicoesWeb/prop_mostrarintegra?codteor=1893531
https://www.camara.leg.br/propostas-legislativas/2252589
http://www.planalto.gov.br/ccivil_03/_Ato2019-2022/2020/Lei/L14026.htm
https://www25.senado.leg.br/web/atividade/materias/-/materia/140534
https://legis.senado.leg.br/sdleg-getter/documento?dm=8110634&ts=1593460295615&disposition=inline
https://www25.senado.leg.br/web/atividade/materias/-/materia/141944
https://ohrh.law.ox.ac.uk/brazils-fake-news-bill-threatens-to-harm-internet-freedom-and-individual-rights/
http://www.stf.jus.br/arquivo/cms/legislacaoConstituicao/anexo/brazil_federal_constitution.pdf
https://www.cidh.oas.org/basicos/english/basic3.american%20convention.htm
http://www.stf.jus.br/arquivo/cms/noticiaNoticiaStf/anexo/ADPF690cautelar.pdf
http://www.stf.jus.br/arquivo/cms/legislacaoConstituicao/anexo/brazil_federal_constitution.pdf
https://www.cidh.oas.org/basicos/english/basic3.american%20convention.htm
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The spread of the virus in Brazil has been aggravated by widely spread disinformation  and 

public distrust in science. Brazil is a case study on how the dissemination of fake news 

during the 2018 presidential election has led to political polarisation and manipulation of 

audience groups.229 This continuing trend  has also impacted Brazilõs response to COVID-

19.  

 

In particular, the spread of junk news and reliance on emotionally-driven language and 

conspiracy-led content  are challenging the implementation of responses to COVID-19. As 

in other parts of the world, the formation of social bubbles on the basis of identical 

streams of thinking ð which may be more or less permeable to scientific findings ð has 

given rise to pol itical and ideological echo chambers.  

 

In this context, the implementation of public health policies has been undermined by the 

spread of appealing, evocative (dis)information by the executive. Currently, compliance 

with social distancing measures is highly dependent on individual political sensitivities: in 

the absence of mandatory lockdowns, citizens are following guidelines issued by those 

they are politically aligned to.  

 

The reliance on fabricated data by the executive is misinforming the public about political 

and societal affairs,230 and could therefore amount to a violation of the principles of 

transparency, accountability, and protection of public interest enshrined in constitutional 

provisions231 and in the ACHR.232 

 

f.  Environmental rights  

 

The instability caused by the pandemic is currently compounding the ongoing 

deforestation of the Amazon region. The spread of the disease has loosened the 

 
229 See C. Machado, B. Kira, V. Narayanan, ôA study of misinformation in Whatsapp groups with a focus on 

the Brazilian Presidential Electionsõ, Companion Proceedings of The 2019 World Wide Web Conference, May 

2019, pp. 1013-1019.  
230 T. McGonagle, ôôFake newsõ: False fears or real concerns?õ in Netherlands Quarterly of Human Rights, Vol. 

35(4), 2017, p. 204. 
231 Brazilian Constitution, Article 5, subsection XIV; Article 23, subsection I; Article 37, § 3, subsections I-III. 
232 ACHR, Article 23. 

https://www.businessinsider.com/twitter-facebook-block-jair-bolsonaro-coronavirus-misinformation-2020-3?r=US&IR=T
https://www.pri.org/stories/2020-07-22/why-brazils-bolsonaro-peddling-hydroxychloroquine-despite-science
https://www.nytimes.com/2018/10/19/technology/whatsapp-brazil-presidential-election.html
https://www.bbc.co.uk/news/world-latin-america-52739734
https://www.theguardian.com/world/2020/jul/26/latin-america-coronavirus-tsunami-fake-news
https://uk.reuters.com/article/us-facebook-disinformation-brazil/facebook-suspends-disinformation-network-tied-to-staff-of-brazils-bolsonaro-idUKKBN2492Y5
https://uk.reuters.com/article/us-facebook-disinformation-brazil/facebook-suspends-disinformation-network-tied-to-staff-of-brazils-bolsonaro-idUKKBN2492Y5
https://www.theguardian.com/world/2020/sep/02/amazon-fires-brazil-rainforest-bolsonaro-destruction
https://ambiencia.blogfolha.uol.com.br/2020/04/10/desmatamento-se-mantem-durante-pandemia-extracao-de-madeira-aumenta/
https://dl.acm.org/doi/pdf/10.1145/3308560.3316738
https://dl.acm.org/doi/pdf/10.1145/3308560.3316738
https://journals.sagepub.com/doi/pdf/10.1177/0924051917738685
http://www.stf.jus.br/arquivo/cms/legislacaoConstituicao/anexo/brazil_federal_constitution.pdf
https://www.cidh.oas.org/basicos/english/basic3.american%20convention.htm
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monitoring and oversight  over the region, which has led to increased activity of 

commercial loggers. Moreover, wildfires taking place in the region worsen the quality of 

the air, consequently increasing the risks of respiratory diseases.  

 

These developments have unfolded against a background of weakening of environmental 

regulations and enforcement agencies in the past year, which have resulted in increased 

deforestation rates. As stated above, the national congress is currently working on a 

legislative project that could further rela x regulations for preservation of the Amazon 

region. 

 

The governmentõs omissions seem to violate Article 23, VI and VII of the Constitution, 

which provides that authorities at federal, state and municipal levels must protect and 

preserve the environment, as well as fight pollution. 233 

 

g. Indigenous and ethnic minority rights  

 

Indigenous peoples are considered one of the most critically vulnerable groups in the 

context of the pandemic in Brazil.234 In May 2020, the number of COVID-19-related deaths 

was five times higher among indigenous groups. Groups living in indigenous reserves in 

remote areas are the most affected by the disease, as they face a combination of lack of 

immunity , as well as lack of food supplies, testing, and access to hospitals. In the Northern 

state of Amazonas, hospitals are available only in the capital Manaus ð the worst COVID-

affected city in Brazil until May 2020. Brazil has a population of 896,000 indigenous 

people, and 57.6% of them live in indigenous demarcated reserves. 

 

The lack of implementation of measures to protect indigenous populations may not only 

amount to a violation of their rights to life, health and food, but is also threatening the 

preservation of their customs, language and traditions ð rights set forth in Article 231 of 

 
233 Brazilian Constitution, Article 23, VI and VII. 
234 M. Azevedo, F. Damasco, M. Antunes, M. H. Martins, M. P. Rebou­as, ôAnálise de Vulnerabilidade 

Demográfica e Infraestrutural das Terras Indígenas à COVID-19õ, in Caderno de insumos, Caderno 

Demografia Indígena e COVID-19, Amazônia Latitude, April 2020, p. 2. 

https://ambiencia.blogfolha.uol.com.br/2020/04/10/desmatamento-se-mantem-durante-pandemia-extracao-de-madeira-aumenta/
https://ambiencia.blogfolha.uol.com.br/2020/04/10/desmatamento-se-mantem-durante-pandemia-extracao-de-madeira-aumenta/
https://reporterbrasil.org.br/2020/05/em-meio-a-covid-19-queimadas-na-amazonia-ampliam-risco-de-morte-e-de-colapso-hospitalar-por-doenca-respiratoria/
https://www.climatechangenews.com/2019/08/29/seven-stories-will-help-understand-destruction-amazon/
http://terrabrasilis.dpi.inpe.br/app/dashboard/alerts/legal/amazon/aggregated/
http://terrabrasilis.dpi.inpe.br/app/dashboard/alerts/legal/amazon/aggregated/
https://www.theguardian.com/world/2020/mar/30/south-america-indigenous-groups-coronavirus-brazil-colombia
https://theconversation.com/brazils-bolsonaro-has-covid-19-and-so-do-thousands-of-indigenous-people-who-live-days-from-the-nearest-hospital-141506
https://infoamazonia.org/pt/publisher/pandemias-na-amazonia#!/map=51549&story=post-51517&loc=-9.112944562617598,-51.34460449218749,7
https://www.sciencemag.org/news/2020/04/brazil-s-indigenous-communities-pandemic-revives-memories-earlier-plagues
https://www.sciencemag.org/news/2020/04/brazil-s-indigenous-communities-pandemic-revives-memories-earlier-plagues
https://www.nytimes.com/2020/07/19/world/americas/coronavirus-brazil-indigenous.html?action=click&module=News&pgtype=Homepage
https://www.theguardian.com/world/2020/apr/30/brazil-manaus-coronavirus-mass-graves
https://www.theguardian.com/world/2020/apr/30/brazil-manaus-coronavirus-mass-graves
http://www.funai.gov.br/arquivos/conteudo/ascom/2013/img/12-Dez/pdf-brasil-ind.pdf
http://www.funai.gov.br/arquivos/conteudo/ascom/2013/img/12-Dez/pdf-brasil-ind.pdf
http://www.funai.gov.br/arquivos/conteudo/ascom/2013/img/12-Dez/pdf-brasil-ind.pdf
http://www.stf.jus.br/arquivo/cms/legislacaoConstituicao/anexo/brazil_federal_constitution.pdf
https://apublica.org/wp-content/uploads/2020/04/caderno-demografia-indigena.pdf
https://apublica.org/wp-content/uploads/2020/04/caderno-demografia-indigena.pdf
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the Constitution 235 and Article 27 of the ICCPR.236 The death of the elderly is causing 

irreparable damage to their history, culture, and medicinal traditions. 237 Moreover, illegal 

commercial logging practices taking place in indigenous areas may be a violation of 

indigenous peoplesõ exclusive right to benefit from their natural resources, under Article 

231, § 2 of the Constitution.238  

 

h. Rights of inmates  

 

Prisons in Brazil have a long-standing tradition of systemic, blatant violations of 

constitutional rights , including the rights to life, health, food, as well as inmatesõ specific 

rights to enjoy hygienic and decent living conditions .239 Around 41% of Brazilõs 

incarcerated population has not yet been convicted.  

 

Although the federal government and the National Council of Justice have issued 

recommendations on how to address the impact of COVID-19 on prison populations, 240 

there is a widespread lack of systematic data about the implementation of those 

measures, as well as about the number of infected individuals and current death toll. Up 

until September 2020, 19,339 inmates were reportedly infected, and the death toll stood 

at 102. Brazil has a population of 758,676 inmates, the third largest in the world . 

 

In addition to the lack of consistent implementation of measures for isolating infected 

individuals and insufficient testing, since March 2020 visits are temporarily suspended in 

 
235 Brazilian Constitution, Article 231. 
236 ICCPR, Article 27. See also Inter-American Court of Human Rights, Sawhoyamaxa Indigenous Community 

v. Paraguay, Judgment of 29 March 2006; Inter-American Court of Human Rights, The Kichwa Indigenous 

People of Sarayaku v. Ecuador, Judgment of 27 June 2012. 
237 G. I. Souza, ôBrazilõs indigenous peoples face a triple threat from COVID-19, the dismantling of socio -

environmental policies, and international inactionõ, London School of Economics, Latin America and 

Caribbean Centre Blog, 8 July 2020. 
238 Brazilian Constitution, Article 231, § 2. 
239 Law No. 7.210 of 11 July 1984, Article 41. 
240 Coordenação-Geral de Assistência nas Penitenciárias, Procedimento Operacional Padrão, Medidas de 

Controle e Prevenção do Novo Coronavírus (COVID-19) no Sistema Penitenciário Federal; National Council 

of Justice, Recommendation No. 62, 17 March 2020. 

https://www.theguardian.com/global-development/2020/jun/21/brazil-losing-generation-indigenous-leaders-covid-19
https://www.theguardian.com/world/2019/jul/26/bolsonaro-amazon-tribes-indigenous-brazil-dictatorship
https://www.theguardian.com/world/2019/jul/26/bolsonaro-amazon-tribes-indigenous-brazil-dictatorship
https://www.newyorker.com/news/news-desk/how-jair-bolsonaro-and-the-coronavirus-put-brazils-systemic-racism-on-display
https://www.newyorker.com/news/news-desk/how-jair-bolsonaro-and-the-coronavirus-put-brazils-systemic-racism-on-display
https://www.conectas.org/noticias/covid-19-por-tras-das-grades
https://www.conectas.org/en/actions/institutional-violence/people-deprived-of-liberty
https://www.conectas.org/en/news/how-are-people-in-the-risk-group-for-covid-19-treated-in-the-prison-system
https://app.powerbi.com/view?r=eyJrIjoiYThhMjk5YjgtZWQwYS00ODlkLTg4NDgtZTFhMTgzYmQ2MGVlIiwidCI6ImViMDkwNDIwLTQ0NGMtNDNmNy05MWYyLTRiOGRhNmJmZThlMSJ9
https://app.powerbi.com/view?r=eyJrIjoiYThhMjk5YjgtZWQwYS00ODlkLTg4NDgtZTFhMTgzYmQ2MGVlIiwidCI6ImViMDkwNDIwLTQ0NGMtNDNmNy05MWYyLTRiOGRhNmJmZThlMSJ9
http://depen.gov.br/DEPEN/Covid19PainelMundial16JUN20SECOM.pdf
https://www.prisonstudies.org/highest-to-lowest/prison-population-total
http://www.stf.jus.br/arquivo/cms/legislacaoConstituicao/anexo/brazil_federal_constitution.pdf
https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx
http://www.corteidh.or.cr/docs/casos/articulos/seriec_146_ing.pdf
http://www.corteidh.or.cr/docs/casos/articulos/seriec_146_ing.pdf
http://corteidh.or.cr/docs/casos/articulos/seriec_245_ing.pdf
http://corteidh.or.cr/docs/casos/articulos/seriec_245_ing.pdf
https://blogs.lse.ac.uk/latamcaribbean/2020/07/08/brazils-indigenous-peoples-face-a-triple-threat-from-covid-19-the-dismantling-of-socio-environmental-policies-and-international-inaction/
https://blogs.lse.ac.uk/latamcaribbean/2020/07/08/brazils-indigenous-peoples-face-a-triple-threat-from-covid-19-the-dismantling-of-socio-environmental-policies-and-international-inaction/
http://www.stf.jus.br/arquivo/cms/legislacaoConstituicao/anexo/brazil_federal_constitution.pdf
http://www.planalto.gov.br/ccivil_03/leis/l7210.htm
http://depen.gov.br/DEPEN/copy3_of_POPCOVID193REVISO28.05.20.pdf
http://depen.gov.br/DEPEN/copy3_of_POPCOVID193REVISO28.05.20.pdf
https://www.cnj.jus.br/wp-content/uploads/2020/03/62-Recomendação.pdf
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order to prevent the spread of COVID-19 in prisons.241 Inmates are therefore being 

prevented from having access to regular legal support, educational and work activities, 

religious assistance, and contact with the outside world. They are also being prevented 

from having access to the material support  their families were used to give, especially 

food supplies. Due to the suspension of visits, inmatesõ families and lawyers ð and 

therefore civil society ð are not able to keep track of COVID-related developments taking 

place in prisons.  

 

Evidence indicates that the measures implemented to limit contact, communications, 

visits, release, as well as educational, recreational and employment activities in prisons in 

Brazil are not proportional to the need to contain the spread of the disease. 242 The 

National Council of Justice has recommended the adoption of  schemes for early, 

provisional or temporary release of inmates when possible.243 In addition, specialists have 

advised that inmates should be offered access to electronic means of communication, 

such as e-mails and video conference calls. 

 

These developments could amount to a violation of Articles 5 and 6 of the Constitu tion 244 

and Article 5(1) and (2) of the ACHR, which provide for inmatesõ rights to physical, mental, 

and moral integrity, as well as not to be subjected to cruel, inhuman, or degrading 

treatment. In June 2020, more than 200 Brazilian organisations submitted complaints 

before the United Nations 245 and the Organisation of American States246 due to the 

insufficient adoption of response measures against COVID-19 in Brazilian prisons. 

 
241 Ministerial Order, DISPF No. 5, 16 March 2020; Ministerial Order, DISPF No. 34, 28 July 2020. 
242 See Inter-American Commission on Human Rights, Resolution No. 1/2020, Pandemic and Human Rights 

in the Americas, Recommendation No. 48. 
243 National Council of Justice, Recommendation No. 62, 17 March 2020; National Council of Justice, ôCNJ 

renova Recomendação nº 62 por mais 90 dias e divulga novos dadosõ, 12 June 2020. 
244 Brazilian Constitution, Article 5 caput, subsections III, VII, XLIX, L; Article 6. 
245 Complaint, United Nations, ôSitua­«o das pessoas privadas de Liberdade no Brasil durante a pandemia 

de COVID-19 (Apelo Urgente)õ, 23 June 2020. 
246 Complaint, Organisation of American States, ôSitua­«o das pessoas privadas de Liberdade no Brasil 

durante a pandemia de COVID-19 (Apelo Urgente)õ, 23 June 2020. 

https://www.nytimes.com/2020/04/26/world/americas/coronavirus-brazil-prisons.html
https://www.conectas.org/en/news/the-impact-of-covid-19-on-the-prison-system-the-position-of-the-experts
https://www.conectas.org/en/news/5-urgent-measures-for-the-prison-system-during-the-coronavirus-pandemic
https://jornaldebrasilia.com.br/cidades/dia-das-maes-mpdft-conecta-presos-infectados-por-coronavirus-a-seus-familiares/
https://jc.ne10.uol.com.br/pernambuco/2020/05/5610355-projeto-conecta-mais-de-700-detentos-e-familiares-durante-a-pandemia-de-coronavirus.html
https://www.conectas.org/en/news/covid-19-brazil-denounced-in-un-and-oas-over-imminent-catastrophe-in-prisons
https://www.gov.br/depen/pt-br/SEI_MJ11260489PortariaN5DISPF.pdf
https://www.gov.br/depen/pt-br/SEI_MJ12240607Portaria34.pdf
https://www.oas.org/en/iachr/decisions/pdf/Resolution-1-20-en.pdf
https://www.oas.org/en/iachr/decisions/pdf/Resolution-1-20-en.pdf
https://www.cnj.jus.br/cnj-renova-recomendacao-n-62-por-mais-90-dias-e-divulga-novos-dados/
https://www.cnj.jus.br/cnj-renova-recomendacao-n-62-por-mais-90-dias-e-divulga-novos-dados/
http://www.stf.jus.br/arquivo/cms/legislacaoConstituicao/anexo/brazil_federal_constitution.pdf
https://www.conectas.org/wp/wp-content/uploads/2020/06/Apelo-ONU-Final.pdf
https://www.conectas.org/wp/wp-content/uploads/2020/06/Apelo-OEA-Final.pdf
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V. Summary Evaluation  

 

Best Practices 

¶ The emergency basic income scheme (monthly payment of 600 Brazilian reais, 

or approximately £90 or US$115) is ensuring the subsistence of economically 

vulnerable groups, therefore enabling their compliance with social distancing 

measures.  

¶ Courts are operating remotely with an overall increase in their productivity.  

¶ As a result of judicial decisions, the powers of the executive are being contained.  

¶ Transparency and accountability bodies remain operational. In particular, the 

National Council of Justice is issuing in-depth public notices and reports on the 

current state of affairs. 

¶ Prosecutorial organs, both at federal and state levels, are fully operational. 

¶ State and municipal authorities have enjoyed autonomy to create and 

implement measures in response to COVID-19, taking into consideration local 

needs. This localised approach has allowed health professionals to implement 

locally-tailored measures, optimising responses to the pandemic. 

Concerns 

¶ Alleged violation of the rights to life, health, food, safety and work have taken 

place due to implementation hurdles at all national levels.  

¶ The pandemic has exposed and worsened existing inequalities. 

¶ Lack of monitoring and relaxation of environmental regulation  (made possible 

by the public opinionõs focus on COVID matters) have led to an increase in 

commercial logging in the Amazon region.  

¶ Vulnerable groups, including indigenous peoples and inmates, have been hit 

the hardest by lockdown regulations. 

¶ Excessive State surveillance and violence have occurred against marginalised 

groups, including favelas. 
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CHILE 

Dr Daniela Méndez-Royo and Diego Molina-Conzue 

 

According to government data, from the first case of COVID-19 in Chile, confirmed on 3rd 

March of 2020,247 to the 1 st of September of the present year, there has been more than 

413,145 confirmed cases of COVID-19, among which 11,321 people have died.248 Chile 

has become the eleventh country with the most confirmed cases of COVID-19 worldwide, 

being only surpassed by countries significantly more populated than Chile.249  

 

The pandemic arrived at a time when the current Chilean government was already 

debilitated after its violent reaction to the massive protests that started in October 2019, 

as a manifestation of deep -rooted socio-economic inequalities.250 In this context, the 

debilitated Chilean government has been the object of important critique regarding the 

management of COVID-19, with a public approval of less than 18% according to recent 

surveys.251  

 

This section deals with the best practices and concerns about the measures taken to deal 

with COVID-19 in Chile from a human rights perspective, including the constitutional and 

legal framework, restrictions to freedom of movement and peaceful assembly, criminal 

sanctions, political measures, socio-economic measures and other measures focused in 

vulnerable groups. 

 

I. Constitutional and legal framework  

 

 
247 Chile, ôHealth Ministry confirms first case of coronavirus in Chileõ (03 March 2020). 
248 Chile, ôCifras Oficiales COVID-19õ. 
249 Healthmap.org. According to the National Institute of Statistics, Chile has a current population of 

19.458.310. 
250 United Nations, Office of the High Commissioner on Human Rights, ôReport of the Mission to Chile. 30 

October-22 November 2019õ. 
251 Plaza Pública CADEM, 31 August 2020; J Bartley, ôChileõs Health Minister quits over Government response 

to COVID 19õ, The Guardian, 14 June 2020.  

https://www.gob.cl/en/news/health-ministry-confirms-first-case-coronavirus-chile/
https://www.gob.cl/coronavirus/cifrasoficiales/
https://www.healthmap.org/covid-19/
https://www.ine.cl/
https://plazapublica.cl/
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States of emergency are regulated in the current Constitution, allowing the President to 

restrict some constitutional guarantees in an exceptional and temporary manner. Among 

its faculties, the Constitution allows the President to declare a state of disaster emergency, 

with the obligation to inform Parliament about the measures taken. The President can 

only declare the state of disaster emergency for less than a year, and in the case of an 

extension, an approval of Parliament is necessary. Under the state of disaster emergency, 

the constitutional guarantees that can be restricted are freedom of  movement, peaceful 

assembly and the right to property, always remaining the right of access to justice.252 

 

The Constitution is complemented by the 1985 Organic Law about States of Emergency, 

which was supposed to be repealed by a new organic law, according to the 2005 

constitutional reform. 253 However, this has not occurred yet, leading to criticism from 

Chilean constitutionalists who argue that the current law does not follow the current 

constitutional regulation regarding the restriction of constitutional  rights, among 

others.254 Despite the criticism, state of emergency has been declared on various 

occasions, including during the earthquake of 2010, the social unrest of 2019 and now, 

the COVID-19 pandemic of 2020, where the government declared a state of disaster 

emergency, for public calamity, throughout the territory of the country. 255  

 

During the state of disaster emergency, the three branches of the State have continued 

their work, mainly through remote working and in limited capacity. In the case of th e 

judiciary, some hearings have been suspended until the end of the state of disaster 

emergency. Precautionary measures in the case of risks to peopleõs life or health, in cases 

of domestic or gender violence, habeas corpus and any matter related to fundamental 

rights have been given priority. According to the Supreme Court, these measures must be 

 
252 Constitución Política de la República de Chile, articles 39-45. 
253 Law n. 18.415, 14 June 1985. 
254 G Williams O et al, ôArgumentos sobre la legalidad o ilegalidad de los decretos de estado de emergencia 

de octubre de 2019õ, Asesor²a T®cnica Parlamentaria, Comisi·n de Constituci·n, Legislaci·n, Justicia y 

Reglamento de la Cámara de Diputados, 28 October 2019. 
255 Ministry of Interior and Public Security: Decree n. 104, 18 March 2020; Decree n. 107, 20 March 2020; 

Decree n. 269, 16 June 2020. 
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taken considering the protection of the most vulnerable groups and ensuring access to 

justice for all the population. 256 

 

Therefore, there is a constitutional and legal regulation of states of emergency. The 

current state of disaster emergency has been implemented with the executive, legislative 

and judiciary working. In this context, this report reviews different measures taken under 

the state of disaster emergency, as follows. 

 

II. Restrictions to freedom of movement and peaceful assembly  

 

During the state of disaster emergency, freedom of movement and peaceful assembly 

have been restricted through the implementation of curfews, lockdowns, quarantines, 

prohibitio n of massive events and border closing.  

 

Nineteen days after the first COVID-19 case was confirmed, a night-time curfew in the 

whole Chilean territory was initiated, which has been extended ôindefinitely, until the 

epidemiological conditions allow for its  suspension.õ257 Quarantines have been applied to 

people that are traveling back to Chile, people over 75 years old, people diagnosed with 

COVID-19, people waiting for the results of the COVID-19 test, people who are likely to 

be infected with COVID-19 and people with close contact to those diagnosed with COVID-

19.258 Lockdowns started to be imposed in some communes of the capital by the end of 

March, with a progressive implementation in other communes of the country from mid -

June.  

 
256 Chilean Supreme Court, Acta n. 53-2020, ôAuto acordado sobre el funcionamiento del Poder Judicial 

durante la emergencia sanitaria nacional provocada por el brote del nuevo Coronavirusõ, 17 April 2020, 

articles 4, 11; Law n. 21266, 01 April 2020. 
257 Ministry of Health, Subsecretaría de Salud Pública: Resolución Exenta n. 202, 22 March 2020; Resolución 

Exenta n. 203, 25 March 2020; Resolución Exenta n. 341, 13 May 2020; Resolución Exenta n. 591, 25 July 

2020; Resolución Exenta n. 693, 21 August 2020. 
258 Ministry of Health: Subsecretaría de Salud Pública: Resolución Exenta n. 108, de 28 de febrero de 2020; 

Decreto n. 102, de 17 de marzo de 2020; Resolución Exenta n. 180, de 17 de marzo de 2020; Resolución 

Exenta n. 183, de 18 de marzo de 2020; Resolución Exenta n. 188, de 19 de marzo de 2020; Resolución 

Exenta n. 202, de 22 de marzo de 2020; Resolución Exenta n. 203, de 25 de marzo de 2020; Resolución 

Exenta n. 341, de 13 de mayo de 2020; Resolución Exenta n. 403, de 30 de mayo de 2020; Resolución Exenta 

n. 424, de 9 de junio de 2020. 
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These restrictive measures have been implemented with exceptions for essential workers. 

Also, in communes with lockdowns, the population can request up to two general permits 

per week for essential shopping, legal and health procedures, among others. There are 

also special permits for persons with mental disability, and recently, for older people, 

children and adolescents, to avoid a negative impact of extended quarantines and 

lockdowns in their health.259  

 

Currently, the Government has implemented a òStep by Stepó Plan, which is a gradual 

strategy of five stages, from lockdown and quarantine to advanced opening, according to 

the sanitary situation of each particular commune. The stages are implemented or 

withdrawn depending on epidemiological indicators, the healthcare network and  

traceability.260 Some commentators argue that the numbers are still not good enough to 

take this measure, considering the contradictory and changing discourse of the 

government in the subject. In addition, there is some suspicion in the population about 

the lack of transparency regarding the official numbers of epidemiological indicators 

given by the government, 261 especially after accusations of underreporting and 

investigations conducted by the Comptroller General of the Republic of possible 

mismatching between the official information and the data provided by the Government 

to the general population. 262 However, some argue that it is not possible to paralyze the 

economy anymore, considering that the lockdowns and quarantines in Chile are amongst 

the longest-lasting in the world. 263  

 

A restrictive measure taken by Chile that is important to mention is the closing of its 

borders, unless for humanitarian flights. This has created a problem with foreign citizens 

in Chile, who want to return home but are not allo wed because their home countries 

 
259 Comisaría Virtual, Información sobre Permisos y Salvoconductos. 
260 Chile, ôPaso a Paso Nos cuidamosõ. 
261 C Gutiérrez, ôGobierno y datos del Covid-19: secretismo, manipulaci·n y democraciaõ, Ciper Académico, 

21 April 2020. 
262 Contraloría General de la República, Resumen Ejecutivo, Oficio Final NO 283-A, de 2020, Subsecretaría 

de Salud Pública, 13 July 2020.  
263 C Montes, ôFact Checking: àSantiago tiene una de las cuarentenas más extensas del mundo? ¿Científicos 

dicen que jugar en plazas y parques no es riesgoso?õ, La Tercera, 07 August 2020. 

https://comisariavirtual.cl/
https://www.gob.cl/coronavirus/pasoapaso/
https://www.ciperchile.cl/2020/04/21/gobierno-y-datos-del-covid-19-secretismo-manipulacion-y-democracia/
https://www.latercera.com/que-pasa/noticia/fact-checking-santiago-tiene-una-de-las-las-cuarentenas-mas-extensa-del-mundo-cientificos-dicen-que-jugar-en-plazas-y-parques-no-es-riesgoso/TMXE3U4VOZDN7FRLQCTVRCQV3Q/
https://www.latercera.com/que-pasa/noticia/fact-checking-santiago-tiene-una-de-las-las-cuarentenas-mas-extensa-del-mundo-cientificos-dicen-que-jugar-en-plazas-y-parques-no-es-riesgoso/TMXE3U4VOZDN7FRLQCTVRCQV3Q/
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closed their borders. This situation has caused that some migrants have camped outside 

their countryõs embassies in Chile, in denigrating conditions. In this context, the Chilean 

Government implemented an ôOrganized Humanitarian Plan of Returnõ, facilitating 

aircrafts to allow regular or irregular migrants to come back home. However, the plan 

includes a prohibition for these migrants to return to Chile for nine years. This has been 

considered as ôblackmailõ by migrant associations and declared illegal and 

unconstitutional by the Appeals Court of Santiago and the Supreme Court.264 These 

judgments ordered that the petitioners, who wanted to return to their home countries 

through the ôOrganized Humanitarian Plan of Returnõ, could not be requested to sing up 

the prohibition to return to Chile as a condition to be included in an humanitarian flight. 

However, these judgments have inter partes effect only. Therefore, this Plan could still be 

applied by the government, with the infring ement of rights that implies. However, 

information about this plan as well as its online application are no longer available at the 

official website of Foreign Office, and there is not information available about new 

humanitarian flights being implemented under this condition. 265 

 

In sum, the restriction of the freedom of movement and peaceful assembly has been one 

of the most important measures taken by the government to stop the spread of COVID -

19, which gave rise to serious issues regarding the treatment of migrants, compliance with 

measures and coordination between different organs of the state.  

 

III.  Criminal Measures  

 

One of the first measures taken was to concede a ôgeneral pardonõ, substituting 

imprisonment for house arrest for the most vulnerable inmates, including those over the 

age of 75, pregnant women and mothers of children aged two or younger who have 

completed a third of their sentence and have 3 years or less remaining. Some inmates are 

explicitly excluded from this benefit, considering the gravity of their crimes and their 

danger to society, such as those who have committed crimes against life, mental and 

physical integrity, kidnapping, rape, any sexual crime against children, human trafficking, 

 
264 Appeal Court of Santiago, Rol No 03 July 2020; 1402-2020; Chilean Supreme Court, Rol No 79.243-2020, 

14 de julio de 2020. 
265 Departamento de Extranjería y Migración, õListado de tr§mites disponiblesõ. 

https://tramites.extranjeria.gob.cl/
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terrorist crimes, crimes against humanity and war crimes.266 Until June 2020, a third of all 

inmates have benefited from the pardon. 267 This decision seems wise considering the 

overcrowding in prisons, which pre-existed the pandemic and have caused riots and the 

increase of contagion of COVID-19.268  

 

It is also relevant to mention that, in the discussion of the abovementioned law, there was 

an attempt by conservative parliamentarians to pardon inmates over 75 years-old who 

were condemned for crimes against humanity committed during the Chilean dictatorship, 

but this proposal was dismissed by the Constitutional Court.269 

 

Another criminal measure taken was to punish non-compliance with the restrictive 

measures during the state of disaster emergency. The Congress decided to increase the 

penalty for crimes against public health to a fine of up to US$12,500 and to up to 5 years 

of imprisonment. However, also in consideration of the pandemic, the law establishes that 

community service should be preferentially applied instead of imprisonment. 270 This 

criminal reform has also been criticised by commentators who point out that it is 

important to focus on preventive measures more than deterrents, as the criminalization 

of unwanted behaviours has been historically and unsuccessfully presented as the 

solution for complex social issues in Chile.271 This is shown with the high non-compliance 

 
266 Law n. 21.228, 17 April 2020. There was an attempt by conservative parliamentarians to include in the 

pardon those inmates over 75 yearsõ old who were condemned for crimes against humanity committed 

during the Chilean dictatorship, but this proposal was d ismissed by the Constitutional Court. Diario 

Constitucional, ôTC rechaz· requerimiento de inconstitucionalidad que impugnaba proyecto de ley que 

otorga indulto a la población de riesgo de COVID-19 y que excluye a reos de Punta Peuco al no vulnerarse 

la igualdad ante la leyõ, 16 April 2020. 
267 24 horas, ôIndultos por Coronavirus: un tercio de los reclusos del pa²s salieron de la c§rcelõ, TVN, 05 June 

2020. 
268 JI Nazif-Muñoz, ôMotines y aumento del contagio. Buscando caminos para evitar ambos problemas en 

las c§rceles chilenasõ, CIPER Académico, 20 May 2020.  
269 Diario Constitucional, ôTC rechaz· requerimiento de inconstitucionalidad que impugnaba proyecto de 

ley que otorga indulto a la población de riesgo de COVID-19 y que excluye a reos de Punta Peuco al no 

vulnerarse la igualdad ante la leyõ, 16 April 2020. 
270 Law N. 21.240, 20 June 2020. 
271 M Duce, ôLa panacea de la ley penal otra vezõ, CIPER Académico, 21 June 2020. 

https://www.diarioconstitucional.cl/noticias/tribunal-constitucional/2020/04/16/tc-rechazo-requerimiento-de-inconstitucionalidad-que-impugnaba-proyecto-de-ley-que-otorga-indulto-a-poblacion-de-riesgo-de-covid19-y-que-excluye-a-reos-de-punta-peuco-al-no-vulnerarse-la-igualdad-ante-la-ley/
https://www.diarioconstitucional.cl/noticias/tribunal-constitucional/2020/04/16/tc-rechazo-requerimiento-de-inconstitucionalidad-que-impugnaba-proyecto-de-ley-que-otorga-indulto-a-poblacion-de-riesgo-de-covid19-y-que-excluye-a-reos-de-punta-peuco-al-no-vulnerarse-la-igualdad-ante-la-ley/
https://www.diarioconstitucional.cl/noticias/tribunal-constitucional/2020/04/16/tc-rechazo-requerimiento-de-inconstitucionalidad-que-impugnaba-proyecto-de-ley-que-otorga-indulto-a-poblacion-de-riesgo-de-covid19-y-que-excluye-a-reos-de-punta-peuco-al-no-vulnerarse-la-igualdad-ante-la-ley/
https://www.24horas.cl/coronavirus/indultos-por-coronavirus-un-tercio-de-los-reclusos-del-pais-salieron-de-la-carcel--4230603
https://ciperchile.cl/2020/05/20/motines-y-aumento-del-contagio-buscando-caminos-para-evitar-ambos-problemas-en-las-carceles-chilenas/
https://ciperchile.cl/2020/05/20/motines-y-aumento-del-contagio-buscando-caminos-para-evitar-ambos-problemas-en-las-carceles-chilenas/
https://www.diarioconstitucional.cl/noticias/tribunal-constitucional/2020/04/16/tc-rechazo-requerimiento-de-inconstitucionalidad-que-impugnaba-proyecto-de-ley-que-otorga-indulto-a-poblacion-de-riesgo-de-covid19-y-que-excluye-a-reos-de-punta-peuco-al-no-vulnerarse-la-igualdad-ante-la-ley/
https://www.diarioconstitucional.cl/noticias/tribunal-constitucional/2020/04/16/tc-rechazo-requerimiento-de-inconstitucionalidad-que-impugnaba-proyecto-de-ley-que-otorga-indulto-a-poblacion-de-riesgo-de-covid19-y-que-excluye-a-reos-de-punta-peuco-al-no-vulnerarse-la-igualdad-ante-la-ley/
https://www.diarioconstitucional.cl/noticias/tribunal-constitucional/2020/04/16/tc-rechazo-requerimiento-de-inconstitucionalidad-que-impugnaba-proyecto-de-ley-que-otorga-indulto-a-poblacion-de-riesgo-de-covid19-y-que-excluye-a-reos-de-punta-peuco-al-no-vulnerarse-la-igualdad-ante-la-ley/
https://ciperchile.cl/2020/06/21/la-panacea-de-la-ley-penal-otra-vez/
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with curfews, lockdowns and quarantines in Chile.272 Therefore, reliance on criminal 

measures seems insufficient to ensure compliance with the restrictions to freedom of 

movement and peaceful assembly ordered by the Government.  

 

IV. Political Measures  

 

One of the most important results of the social unrest that started in October 2019 was 

the beginning of a constituent process. An important part of those who participated in 

the social unrest have blamed the Constitution ð which was enacted during the 

dictatorship ð for many of the social issues and inequalities prevailing in the country.273  

 

The constituent process was due to start with a referendum in April 2020, where the 

population would vote on the p ossibility of drafting a new constitution and the body that 

should draft it. 274 As a consequence of the pandemic, this referendum has been 

postponed to 25 October 2020.275 Some parliamentarians have voiced concern over the 

referendum taking place, considering that the pandemic is far from over. Either 

suspending or cancelling the referendum were among the proposals.276 However, the 

date of the referendum was maintained. In this context, the Electoral Service was given 

more attributions, implementing protocols to ensure the right to vote, considering that 

the referendum will be conducted in a context of sanitary emergency.277  

 

Even though it has been established that the context of the state of disaster emergency 

cannot affect the realization of the referendum, so far it is possible to note different 

problems that could affect the exercise of the political rights of the population in the 

 
272 Cooperativa.cl, ôDetenidos por delitos contra la salud pública fueron casi 13 mil la semana pasadaõ, 18 

August 2020. 
273 J Bartlett, ôThe Constitution of the dictatorship has died: Chile agrees deal on reform voteõ, The Guardian, 

15 November 2019. 
274 There are two possible bodies, including a Constitutional Convention (composed of chosen citizens) or 

a Mixed Constitutional Convention (composed of parliamentarians and citizens). Law n. 21200, 24 December 

2019. 
275 Law n. 21200, 24 December 2019; Law n. 21221, 26 March 2020. 
276 Cooperativa.cl, ôRechazo transversal a propuesta de Longueira de suspender plebiscito constitucionalõ, 

11 June 2020. 
277 Law n. 21.257, 27 August 2020. 

https://www.cooperativa.cl/noticias/sociedad/salud/coronavirus/detenidos-por-delitos-contra-la-salud-publica-fueron-casi-13-mil-la/2020-08-18/091416.html
https://www.theguardian.com/world/2019/nov/15/chile-referendum-new-constitution-protests
https://www.cooperativa.cl/noticias/pais/politica/constitucion/rechazo-transversal-a-propuesta-de-longueira-de-suspender-plebiscito/2020-06-11/143449.html
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context of health measures taken to ensure the right to an adequate standard of health 

for the population. For example, an important issue is the risk of crowds, considering that 

electronic or postal voting have been discarded as possibilities.278 Also, the Electoral 

Service has confirmed that people diagnosed with COVID-19 would not be able to vote, 

blaming the Government for thei r lack of will to allow this part of the population to 

exercise their political rights.279 The National Human Rights Institution has stressed that 

this marginalization constitute a violation of the right of political participation, recognized 

in human right s treaties ratified by Chile.280 Currently, the parliament is discussing a bill 

to change this situation, but, six weeks to the referendum, the situation is still the same.281 

 

It cannot be denied that the pandemic has affected the right to vote all over the  world 

and that this is a difficult and unprecedented situation to exercise political rights. 282 

However, States must take all the necessary measures to ensure political rights, 

considering they cannot be revoked under a state of exception,283 fulfilling at the same 

time the obligation to protect the right of the population to an adequate standard of 

living. This should not be an impossible task, and comparative experience could help the 

Chilean State implement the necessary measures to guarantee both rights.  

 

V. Socio-economic measures  

 

The pandemic has had a negative impact on the Chilean economy and on the adequate 

standard of living of the population. Moreover, the COVID -19 crisis has proven to affect 

more heavily the poorest sectors of the population, who not only live in overcrowded 

 
278 E. Lara, ôOposici·n, oficialismo y alcaldes acusan problema para garantizar el derecho a voto en 

plebiscitoõ, BioBioChile.cl, 02 September 2020. 
279 I Caro, P Patena, ôServel confirma que no habr§ voto para contagiados y responsabiliza al Gobiernoõ, 

LaTercera, 31 August 2020. 
280 Instituto Nacional de Derechos Humanos, ôDeclaraci·n Consejo INDH: Derecho Humano al sufragioõ, 10 

September 2020. 
281 Diego Vera, ôSenadores presentan proyecto para que contagiados de Covid-19 puedan votar en el 

plebiscitoõ, Biobiochile.cl, 31 August 2020. 
282 E.g. Council of Europe, ôElections during COVID-19õ; N. Austen-Hillery, ôAmid the Pandemic, the right to 

vote is a life and death issueõ, CNN, 26 April 2020. 
283 Inter-American Commission on Human Rights, ôPandemic and Human Rights in the Americasõ, resolution 

n. 1/2020, 10 April 2020, par.23 

https://www.biobiochile.cl/noticias/nacional/chile/2020/09/02/oposicion-oficialismo-y-alcaldes-acusan-que-derecho-a-sufragio-no-esta-garantizado-para-plebiscito.shtml
https://www.biobiochile.cl/noticias/nacional/chile/2020/09/02/oposicion-oficialismo-y-alcaldes-acusan-que-derecho-a-sufragio-no-esta-garantizado-para-plebiscito.shtml
https://www.latercera.com/politica/noticia/servel-confirma-que-no-habra-voto-para-contagiados-y-responsabiliza-al-gobierno/W65X6MKXGZAEDINQXXTGVPHLV4/
https://www.indh.cl/declaracion-consejo-indh-derecho-humano-al-sufragio/
https://www.biobiochile.cl/noticias/nacional/chile/2020/08/31/senadores-presentan-proyecto-para-que-contagiados-de-covid-19-puedan-votar-en-plebiscito.shtml
https://www.biobiochile.cl/noticias/nacional/chile/2020/08/31/senadores-presentan-proyecto-para-que-contagiados-de-covid-19-puedan-votar-en-plebiscito.shtml
https://www.coe.int/en/web/electoral-assistance/covid-19-response
https://www.coe.int/en/web/electoral-assistance/covid-19-response
https://www.coe.int/en/web/electoral-assistance/covid-19-response
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housing, but also the likelihood of them dying from the disease is greater. 284 For these 

reasons, the Chilean State has taken some measures to deal with the negative socio-

economic impacts of the pandemic, which are examined in this section. 

 

Regarding health measures, the government has regulated the prices of COVID-19 tests 

and medicine, also investing in the health system through the acquisition of mechanical 

ventilators, the implementation of quarantine facili ties and emergency shelters.285 The 

acquisition of mechanical ventilators was carried out by private bidding, which is allowed 

in a the state of disaster emergency, but the government has since publicly declared that 

these ventilators were overpriced.286 Regarding emergency shelters and quarantine 

facilities, the government has rented private properties, raising issues about lack of 

transparency of these contracts, as in the case of the rental of the private property ôEspacio 

Riescoõ as an emergency shelter for COVID-19 patients at a very high price. This case is 

currently being audited by the General Comptroller of the Republic. 287  

 

The government has also implemented measures related to the right to education, 

considering the closing of schools and universities during the state of disaster emergency. 

It has tried to guarantee distance learning, by investing in online platforms and internet 

grants. Moreover, the delivery of food was also considered for children from vulnerable 

sectors, benefiting more than 6.7 million of children who are not attending school and are 

therefore missing the basic meals provided in their educational establishments.288 

However, there have complaints about rotten food and incomplete boxes, situations that 

 
284 A Benítez U et al, ôCoronavirus: antecedentes sanitarios y econ·micos para la discusi·nõ, Punto de 

Referencia, Centro de Estudios Públicos, Universidad de Chile, n. 532, April 2020. 
285 Chile, ôCifras Oficiales COVID-19õ. 
285 Ministry of Health, Subsecretaría de Salud Pública, Resolución Exenta n. 356, 19 May 2020; Resolución 

Exenta n. 409, 03 June 2020; Resolución Exenta n. 272, 16 June 2020. 
286 A Arellano, ôMinsal paga $12.568 millones por ventiladores mecánicos y gobierno acusa manipulación 

de preciosõ, CIPER, 10 March 2020. 
287 Ministry of Health, Subsecretaría de Salud Pública: Resolución Exenta n. 341, 13 June 2020; Resolución 

Exenta n. 419, 06 June 2020; Resolución Exenta n. 479, 26 June 2020. Contraloría General de la República, 

ôRepresenta la resoluci·n No 13, de 2020, del Servicio de Salud Metropolitano Norteõ, No E17562/2020, 09 

July 2020. 
288 Chile, ôPlan de Acci·n por Coronavirusõ, updated on 12 July 2020. 

https://www.gob.cl/coronavirus/cifrasoficiales/
https://ciperchile.cl/2020/03/20/minsal-paga-12-568-millones-por-ventiladores-mecanicos-y-gobierno-acusa-manipulacion-de-precios/
https://ciperchile.cl/2020/03/20/minsal-paga-12-568-millones-por-ventiladores-mecanicos-y-gobierno-acusa-manipulacion-de-precios/
https://www.gob.cl/coronavirus/plandeaccion/
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are being investigated by the General Comptroller of the Republic and the Public 

Prosecutor.289 

 

Measures have also been implemented to guarantee labour rights. To avoid the increase 

in unemployment, the Government has taken measures to allow companies to keep their 

number of workers, decreasing their salary. At the same time, workers have been allowed 

to access their unemployment insurance for exceptional circumstances, keeping their jobs 

and their labour rights. 290 Moreover, tax benefits for micro, small and medium-sized 

enterprises have been implemented.291 Despite these measures, more than half of the 

companies have dismissed employees, with almost 30% of companies remaining 

inactive.292  

 

In addition, remote working has been encouraged to allow workers to keep their jobs, 

including the  enactment of a ôteleworking lawõ regulating workersõ rights and 

obligations.293 This last measure has being praised for protecting workersõ health, but has 

also generated some negative impacts, including complaints about extending working 

hours, stress and its negative impact on gender equality, considering that the majority of 

women workers have taken caring and housework responsibilities in their homes.294  

 

Regarding the right to adequate housing, the Government presented a plan to suspend 

rent payments of state property, implemented subsidies for middle class families, and 

proposed a bill to postpone the payment of mortgages for up to six months. 295  

 

 
289 C D²az, ôSe suman acciones pidiendo medidas por alimentos en mal estado entregados en la caja Junaebõ, 

Biobiochile.cl, 14 July 2020. 
290 Law n. 21.227, 06 April 2020 (reformed by Law n. 21.232, 01 June 2020); Law n. 21.243, 23 June 2020. 
291 Ministry of Finance, Decree 420, 01 April 2020; Law n. 21.225, 02 April 2020 (reformed by Law n. 21.230, 

16 May 2020); Law n. 21.225, 02 April 2020 (reformed by Law n. 21.230, 16 May 2020). 
292 T Molina J, ôEncuesta CNC: La mitad de las empresas ha despedido trabajadores y 30% se mantienen sin 

operarõ, El Mercurio, 06 July 2020. 
293 Law n. 21.220, 26 March 2020.  
294 F Guti®rrez Crocco, ôLa promesa enga¶osa de la ley de teletrabajoõ, CIPER Académico, 17 April 2020. 
295 Ministerio de Bienes Nacionales, ôPlan de Reprogramaci·n de Arriendos COVID-19 Ministerio de Bienes 

Nacionalesõ, 20 March 2020; Gobierno de Chile, Red de Protecci·n Social, ôAcceder a soluciones 

habitacionalesõ. 

https://www.biobiochile.cl/noticias/nacional/region-de-los-lagos/2020/07/14/se-suman-acciones-pidiendo-medidas-alimentos-mal-estado-cajas-entregadas-jubaeb.shtml
https://www.emol.com/noticias/Economia/2020/07/06/991143/CNC-mitas-empresas-despidos.html
https://www.emol.com/noticias/Economia/2020/07/06/991143/CNC-mitas-empresas-despidos.html
https://ciperchile.cl/2020/04/17/la-promesa-enganosa-de-la-ley-de-teletrabajo/
http://www.bienesnacionales.cl/?p=37471
http://www.bienesnacionales.cl/?p=37471
https://proteccionsocial.gob.cl/beneficios/covid
https://proteccionsocial.gob.cl/beneficios/covid


 

30 October 2020 

 

 

 123 

Moreover, tax benefits for families and workers, together with bonuses for middle class 

families and benefit payments for the most vulnerable families have been implemented. 296 

In addition, there was the implementation of the òChilean Food Planó, which includes 

boxes of food that are delivered to families of the most vulnerable neighbourhoods in 

Chile, together with the suspension of charges for water and electricity bills.297  

 

Also, state loans are available for middle class workers who have lost their jobs or seen 

their income decrease by 30% or more. Even though this is a loan without interest, helping 

to alleviate the economic burden of families, it has also been criticized by those who 

consider that it creates more debt for middle class families who have been historically in 

debt since even before the pandemic.298 

 

All of the previous measures have been praised for considering the negative impact of 

the pandemic to the most vulnerable groups, but they have also been criticized for their 

slow implementation, requiring the population to present documentation proving 

economic loss, which is a long and difficult process. Considering this situation, Parliament 

passed a law that allows the population to obtain 10% of the money accumulated for their 

pensions, or 100% in the cases where the money accumulated is less than 35 U.F (£980 

approximately.)299 This law was celebrated by the opposition to the government and a big 

part of the population, as a way to face the economic crisis generated by the pandemic, 

but also as an opportunity to challenge the current social security system, created during 

the dictatorship, based in individual capitalization, and characterised by insufficient 

pensions.300 However, it can also be considered as a regressive measure in social security 

rights, which could heavily affect those with smaller savings.301 

 
296 Law n. 21.225, 02 April 2020 (reformed by Law n. 21.230, 16 May 2020); Law n. 21.252, 01 August 2020. 
297 Chile, ôPlan de Acci·n por Coronavirusõ, updated on 12 July 2020; Law n. 21.252, 01 August 2020. 
298 Law n. 21.252, 01 August 2020; Eduardo Andrade, ôLo prometido es deuda: El rescate crediticio en el peor 

escenario para la clase mediaõ, DiarioUChile, 03 September 2020. 
299 Law n. 21.248, 30 July 2020. 
300 Decree-Law n. 3501, 18 November 1980; Rodrigo Pica Flores, ôEl Derecho a la Seguridad Social en el 

Sistema Constitucional Chilenoõ in Gonzalo Aguilar Cavallo (ed) Derechos Económicos, Sociales y Culturales 

en el orden constitucional chileno (Librotecnia, 2012) 263; Roc²o Montes, ôChile aprueba la retirada del 10% 

de las pensiones por la crisis en un duro golpe a Pi¶eraõ, El País, 24 July 2020. 
301 F L·pez, ôRetiro del 10%: Limitaciones de un proyecto regresivoõ, CIPER Académico, 14 July 2020. 

https://www.gob.cl/coronavirus/plandeaccion/
https://radio.uchile.cl/2020/07/07/lo-prometido-es-deuda-el-rescate-crediticio-en-el-peor-escenario-para-la-clase-media/
https://radio.uchile.cl/2020/07/07/lo-prometido-es-deuda-el-rescate-crediticio-en-el-peor-escenario-para-la-clase-media/
https://elpais.com/internacional/2020-07-23/el-congreso-chileno-aprueba-el-retiro-del-10-de-las-pensiones-y-asesta-un-duro-golpe-al-presidente-pinera.html
https://elpais.com/internacional/2020-07-23/el-congreso-chileno-aprueba-el-retiro-del-10-de-las-pensiones-y-asesta-un-duro-golpe-al-presidente-pinera.html
https://ciperchile.cl/2020/07/14/retiro-del-10-limitaciones-de-un-proyecto-regresivo/
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In sum, the previous measures are a good attempt to mitigate the negative socio -

economic impacts of the pandemic. However, they have faced issues in their 

implementation and they have not always generated the expected effects. The next 

section will examine these and previously mentioned measures from a perspective of the 

consideration of the impact of the pandemic to the most vulnerable groups.  

 

VI. Other measures focused in vulnerable groups  

 

All of the previously examined measures consider, to some extent, the special impact of 

the pandemic to the most vulnerable groups, as in the case of prisoners, senior citizens, 

persons with mental disability and the poorest sector of the population.  

 

In the case of women, the measures fail to consider important issues, such as the 

challenges faced by female workers and the negative impact of the pandemic in the access 

to sexual and reproductive health.302 On the other hand, attention has been given to 

maternity issues through a labour protection bill that includes a ôparental preventive 

medical leaveõ of three months. This bill was presented by the government after a group 

of parliamentarians presented a proposal to extend maternity leave, which was rejected 

for being ôunconstitutional.õ303  

 

Moreover, it is considered how restrictive measures could increase cases of domestic 

violence, with courts giving priority to these cases, as examined. The government has also 

implemented special reporting measures, including the creation of a WhatsApp number, 

online helpline and the creation of a code ôMascarilla 19õ, which can be used in pharmacies 

to report domestic violence. The problem is that until today, there has not been a clear 

account from the government about the effectiveness of these warning devices.304  

 

 
302 Microjuris.com Chile, ôDiputados solicitan al Ejecutivo garantizar el acceso a la salud sexual y reproductiva 

en tiempo de pandemiaõ, 02 July 2020. 
303 CNN Chile, ôGobierno y Congreso acuerdan alternativa a proyecto de postnatal de emergenciaõ, 03 July 

2020. 
304 Chile, ôPlan de Acci·n por Coronavirusõ. 

https://aldiachile.microjuris.com/2020/07/02/diputados-solicitan-al-ejecutivo-a-garantizar-el-acceso-a-la-salud-sexual-y-reproductiva-en-tiempo-de-pandemia/
https://aldiachile.microjuris.com/2020/07/02/diputados-solicitan-al-ejecutivo-a-garantizar-el-acceso-a-la-salud-sexual-y-reproductiva-en-tiempo-de-pandemia/
https://www.cnnchile.com/pais/gobierno-congreso-postnatal-emergencia-acuerdo_20200703/
https://www.gob.cl/coronavirus/plandeaccion/
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In the case of children and adolescents, for those parents who require the withdrawal of 

10% of their pension funds and who owe child support, a law was enacted allowing the 

judicial withholding of those pension funds, in order to pay balances due for child 

support.305 This law cast light on the historical non-compliance with Family Court child 

support orders in Chile, which was of 84% before the pandemic and affected more than 

70,000 children and adolescents. This generated a lot of criticism towards parents, as well 

as the State for its inactivity in taking measures to tackle this issue. On this point, it could 

be argued that the State has not taken the necessary measures to protect and guarantee 

childrenõs and adolescentsõ rights, and it is expected that the judicial withholding of funds 

would help those families who have been in need since a long time before the pandemic, 

but would also urge the State to take measures to guarantee child support.  306 

 

In the case of indigenous communities, they are supposed to be included in these 

measures, considering that many of them live in situations of poverty. However, no special 

measures have been implemented considering their specific vulnerability.307 

 

In sum, there are some positive aspects and concerning issues in the measures 

implemented under the state of disaster emergency passed by the Chilean government. 

From either perspective, it cannot be denied that the pandemic has specially affected the 

most vulnerable groups in Chile, showing the devastating effects of the historical socio-

economic inequality existing in the country. 308 Therefore, all measures must take into 

account human rights regulation at the national and international level, with a special 

focus on vulnerable groups. 

 

 
305 Law n. 2154, August 2020. 
306 F Cort®s Monroy Mu¶oz, ôPago de pensiones de alimentos: ¿De quién es la deuda?õ, Ciper Acad®mico, 

08 August 2020. 
307 Comunidad Indígena Yagán de Bahía de Mejilloes et al, ôEmergencia Sanitaria en el contexto de la 

pandemia por COVID-19 en Chile y su impacto en los derechos de los pueblos originariosõ, Informe conjunto 

dirigido al Relator Especial sobre los Derechos de los Pueblos Indígenas de las Naciones Unidas, Don 

Francisco Cali Tzay, 10 June 2020; N Caniguan, F Maza, ôPueblos Indígenas: Los invisibilizados de la 

pandemiaõ, Ciper Académico, 23 June 2020. 
308 France24, ôWild protesters break out in Chile over COVID-19 lockdown food shortagesõ, 19 May 2020. 

https://ciperchile.cl/2020/08/06/pago-de-pensiones-de-alimentos-de-quien-es-la-deuda/
https://observatorio.cl/covid-19-entregan-informe-sobre-situacion-de-pueblos-indigenas-en-chile-a-relator-especial-de-naciones-unidas/
https://observatorio.cl/covid-19-entregan-informe-sobre-situacion-de-pueblos-indigenas-en-chile-a-relator-especial-de-naciones-unidas/
https://www.ciperchile.cl/2020/06/23/pueblos-indigenas-los-invisibilizados-de-la-pandemia/
https://www.ciperchile.cl/2020/06/23/pueblos-indigenas-los-invisibilizados-de-la-pandemia/
https://www.france24.com/en/20200519-wild-protests-break-out-in-chile-over-covid-19-lockdown-food-shortages
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Moreover, many of the previously discussed measures involve positive obligations of the 

State, which require the use of public resources. The pandemic come at a time when the 

country enjoyed a relatively healthy economy in comparison with other Latin American 

States,309 which should allow the fi nance of these measures, using reserve funds and 

taking austerity measures in the management of public funds and payment of state 

officials, without affecting but rather increasing the support of the most vulnerable 

groups. 

 

VII. Summary Evaluation  

 

Best Practi ces 

¶ Declaration of state of disaster or emergency according to the Constitution.  

¶ Parliament, Government and Judiciary remain in operation. 

¶ Accountability of measures in place. 

¶ Some measures designed to mitigate the socio-economic impacts of the 

pandemic. 

¶ Implementation of warning devices to support victims of domestic violence.  

¶ Consideration of persons with mental disabilities, children and adolescents in 

the implementation of socio-economic and restrictive measures. 

Concerns 

¶ Vulnerable groups are more affected by the pandemic due to pre -existing 

inequalities. 

¶ Issues of government transparency in the distribution of COVID-19 information.  

¶ Issues in the coordination between the different organs of the State. 

¶ Humanitarian Plan of Return under illegal and unconstitutional requirements.  

¶ Lack of implementation of all available measures to ensure both right to vote 

and right to health.  

¶ Slow implementation of measures to mitigate some of the socio -economic 

impact of the pandemic.  

 
309 S&P Global Rating, ôEconomic Research: Latin American Economies are last in and last out of the 

Pandemicõ, 30 June 2020. 

https://www.spglobal.com/ratings/en/research/articles/200630-economic-research-latin-american-economies-are-last-in-and-last-out-of-the-pandemic-11555443
https://www.spglobal.com/ratings/en/research/articles/200630-economic-research-latin-american-economies-are-last-in-and-last-out-of-the-pandemic-11555443


 

30 October 2020 

 

 

 127 

¶ Lack of consideration of the effects of the pandemic on indigenous 

communities, female workers and sexual and reproductive rights.  
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CHINA 

Dr Ewan Smith 

 

I. Introduction  

 

The first major coronavirus outbreak of the twenty -first century emerged in China. The 

spread of the disease was accompanied by an official media blackout that made it difficult 

to contain. SARS infected about five thousand people in China. Three hundred and forty-

nine people died. 

 

The mishandling of SARS drew comparisons to Chernobyl, that great catalyst of Soviet 

glasnost. Both SARS and Chernobyl underscored the fragmented, secretive, mendacious 

nature of the bureaucracy, and suggested a link between these frailties and the response 

to the crisis. Some speculated that, if it survived SARS, the CCP would have to make 

substantial changes to its lifestyle.  

 

The second major coronavirus outbreak of the twenty-first century put paid to that 

speculation. Official government figures admit to some 90,000 cases and 4,738 deaths to 

date: a tiny fraction of the US death toll in a state with  over four times as many people. 

From the Partyõs point of view this proves that the problem with SARS was not the nature 

of the machine but the manner of its operation. By that account, what the crisis demanded 

was more-centralised and less-accountable government. Pluralism and transparency, the 

leitmotifs of post -Chernobyl glasnost, are antithetical to that model.  

 

This section begins by setting out some facts about human rights in China. It goes on to 

explore some relevant statutes and non-statutory guid ance. It then considers four specific 

human rights concerns: arbitrary detention, speech, discrimination and privacy. Finally, it 

considers how we should assess the impact of COVID-19 on wider human rights trends in 

China. It concludes with a brief Summary Evaluation. 

 

II. Background  
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a. Human Rights in China  

 

China is party to some twenty-six international human rights instruments. They include 

the International Covenant on Economic, Social and Cultural Rights (ICESCR), the 

International Convention on the Elimination of All Forms of Racial Discrimination and the 

Convention on the Elimination of All Forms of Discrimination against Women. China has 

signed, but not ratified, the International Covenant on Civil and Political Rights (ICCPR.) 

Some aspects of international human rights law apply to China, for example, so far as they 

are custom or general principles of law310, or so far as they reflect the object and purpose 

of the ICCPR.311 China participates in the work of international human rights institutions, 

including the UN Human Rights Council. It was most recently subjected to Universal 

Periodic Review in 2018. 

 

International human rights standards are only intermittently reflected in Ch inaõs legal 

order. Its constitutional order is characterised by conspicuous disregard for human rights. 

Very serious concerns include the arbitrary detention 312 of over a million people in 

western China, mainly young Muslim men, and a nationwide crackdown on lawyers and 

human rights activists sustained since July 2015. The point of this brief is not to itemise 

these wider human rights breaches. However, the impact of COVID-related policies needs 

to be assessed against this background. The pandemic has not had a positive impact on 

human rights in China. However, it can be difficult to distinguish pandemic -related 

streams from wider currents. 

 

A great deal of governance and social control in China is achieved without recourse to 

law, principally through the rules and structures of the Communist Party. We see that 

division of labour clearly in the response to the pandemic and the accountability 

structures that follow it. The leading state organ on COVID is the CCPõs Central Leading 

Group for COVID-19 Work. In February 2020 the Party Secretaries of Hubei and Wuhan, 

the province and city most acutely affected by the pandemic, were held accountable for 

 
310 See Advisory Opinion on the Legal Consequences for States of the Continued Presence of South Africa in 

Namibia , ICJ 21 June 1971, Separate Judgement of Vice President Ammoun. 
311 Vienna Convention on the Law of Treaties Art. 18. 
312 See e.g. the 22 Country Statement of 10 July 2019. 

https://www.ohchr.org/EN/HRBodies/UPR/Pages/CNindex.aspx
https://www.hrw.org/sites/default/files/supporting_resources/190708_joint_statement_xinjiang.pdf
https://www.amnesty.org/en/latest/campaigns/2018/07/china-human-rights-lawyers-crackdown-third-anniversary/
https://www.amnesty.org/en/latest/campaigns/2018/07/china-human-rights-lawyers-crackdown-third-anniversary/
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the outbreak and sacked. It is noteworthy that the Governor and Mayor of that province 

and city ð both of whom are state officials, not Party officials ð remained in post.  

 

Chinese courts are not independent of the Communist Party in any meaningful sense. At 

the time of writing, some COVID-related administrative litigation has been docketed, 

largely complaining that the state was too cautious, too slow and too late. 313 However, 

faced with a national crisis, whose response is dictated by the Party Centre, we should not 

expect much from the justice system. This has important implications for the way we 

should approach this section. While the international comparison in this volume is framed 

with legal texts, legal texts are not of equal importance in each state. They are less 

important in China than they are elsewhere. 

 

Chinaõs paramount legal text is the 1982 Constitution. Chapter II of the Constitution 

provides that the state shall respect and protect human rights. It purports to guarantee 

fundamental righ ts including freedom of speech (Art. 35) and religion (Art. 36), security of 

person (Art. 37), and certain privacy rights (Arts. 38, 39, 40.) The same chapter sets out 

constitutional duties. When exercising fundamental rights, citizens have an explicit 

constitutional duty ònot [to] undermine the interests of the stateó (Art. 51.) However, the 

Constitution is not a source of rights and duties that can be enforced in court and the role 

that it plays in the governance of China is debatable.314 

 

We find similar rhetorical commitments in laws relevant to COVID. For example Article 11 

of the Emergency Response Law, addressed below, provides that òthe measures taken by 

the relevant peopleõs government and its departments in response to an emergency shall 

be commensurate with the nature, seriousness and extent of the social harm that may be 

caused by the emergency; and where there are more than one options available for 

choice, the one that is advantageous to protection of the rights and interests of citizens, 

legal persons and other organizations to the maximum extent shall be chosen.ó  

 

 
313 See generally Wei Cui & Wang Zhiyuan, The Selection of Litigation against Government Agencies: 

Evidence from China (2017) 13 REV. LAW ECON 16 
314 See generally Zhang Qianfan, The Constitution of China: A Contextual Analysis (Oxford: 2012). 
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As we will see, that guarantee is subject to some very substantial limitations. The next 

section of this brief sets out some of the legal instruments that notionally empower the 

state to respond to the crisis. If these materials provide the basis for a limited sort of 

comparison between the states considered in this volume, that comparison should take 

account of the caveats expressed in here. 

 

b. Relevant Statutes  

 

Chinaõs legal response to COVID includes laws, executive decrees and regulations issued 

at national, provincial, urban and local levels. It also includes a wide range of non-legal 

policy documents, which are nonetheless applied and enforced by the state and the 

Party.315 This summary is necessarily selective among those sources and in light of the 

overall scope of this volume, it focusses on national-level materials. 

 

The national legal response to COVID-19 in China has been based on two statutes: the 

Infectious Diseases Prevention and Control Law, as amended in 2013 [ ] 

(IDPCL), and the Emergency Responses Law [ ] of 2007. These laws are 

amplified in the Public Health Emergency Regulation of the State Council (

) as revised on 8 January, 2011 and a series of National Preparatory Plans, 

including the National COVID-19 Preparation and Control Plan (

) as revised on 7 March 2020. 

 

The IDPCL stratifies diseases in three tiers and specifies proportionate responses to each 

class of disease. Although Covid was classified as a Class B disease on January 20, 2020, 

control measures appropriate to Class A diseases have been used. The law provides that, 

when Class B diseases are identified, ònecessary treatment and control measures shall be 

taken according to the patients' conditions.ó òSuspected patients of A Class infectious 

diseases shall be kept under medical observation in designated places until a definite 

diagnosis is made.ó (s.24(3)). In the event of an outbreak, the responsible level of 

government is empowered to òquarantineó and also to òblockadeó the epidemic area 

 
315 See generally P. Renninger, The òPeopleõs Total War on COVID-19ó; Washington International Law 

Journal, Forthcoming 
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(s.26.) It is noteworthy that s.22 of the IDCPL forbids doctors, among others to òmake a 

false report on the epidemic situation or inspire others to do so.ó 

 

The Emergency Response Law also stratifies public health emergencies in four strata: 

especially serious, serious, relatively serious and common. Article 49 (2) and (4) empower 

the leading government agency to quarantine people and to lock them down. Article 50 

gives identical powers to organs of public security. Article 50(5) gives public security 

organs powers to take òother necessary measures as specified by laws and administrative 

regulations and by the State Council.ó These powers were triggered when provinces 

successively declared a level-one alert between 23 and 25 January 2020. 

 

As noted in the previous section a great deal of governance in China is achieved through 

Party rules rather than legal rules. One important feature of the response to the pandemic 

in China has been the mobilisation of òneighbourhood committeesó [], 

grassroots organisations operating principally under Party direction.316 The Emergency 

Response Law requires citizens to obey neighbourhood committees. Article 57 provides 

that òcitizens in the place where an emergency occurs shall follow the direction and 

arrangements of ê residentsõ committees, villagersõ committees or the units to which they 

belongê and help maintain social orderó. It also co-opts other non -state actors. Article 39 

obliges institutions including ònetworks and information reportersó, a category that 

probably extends to telecommunications providers, to share information on emergencies 

with the relevant organs. 

 

The Emergency Response Law also provides for òsevere punishmentó for òpersons who 

disrupt public order byê interfering with and sabotaging emergency handlingó (Article 

49(9)). Articles 66, 67 and 68 contain provisions for administrative, civil and criminal 

liability. In particular, Article 54 notes that òno unit or individual shall fabricate or 

disseminate false information on the development or handling of an emergency.ó  

 

 
316 Article 21 of the Emergency Management law provides for cooperation between the government and 

neighbourhood/village committees and Article 55 mobilises them. But these provisions are declaratory, 

rather than constitutive of, lo ngstanding government processes. 
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Section 5 (Articles 330-337) of the Criminal Law as amended 2017 [ ] contains a 

series of standalone òCrimes of Impairing Public Health.ó These include refusal to execute 

prevention and control measures under the Law on Prevention and Treatment of 

Infectious Diseases (Art. 330(4)); causing the spread of an infectious disease in defiance 

of quarantine measures (Art. 332.) 

 

Between 10 March and 15 April, the Supreme Peopleõs Court also published three series 

of Guiding Cases on the application of law to COVID-19. Guiding cases are a source of 

non-binding but persuasive authority. They are, however, one of many sources of 

guidance in a justice sector that is not led by independent courts. The next section 

highlights a more salient source of guidance.  

 

c. The 6 February 2020 Justice Sector Notice  

 

On 6 February, the Supreme Peopleõs Court, Supreme Peopleõs Procuratorate, Ministry of 

Public Security and Ministry of Justice issued a Notice requiring timely  and severe 

punishment to be meted out to people who do not comply with epidemic control 

provisions [ ₆

₇].317 It referred to two general provisions of the Criminal Law. Article 277 provides for 

a three-year penalty for obstruction of public officials in the course of their duties. But the 

Notice also draws attention to Article 115 of the Criminal Code (endangering public 

safety) which carries the death penalty.  

 

In particular the Notice took an uncompromising line on speech crimes. Section Six notes 

that òthose who credulously disseminate false information, and who do little harm, will 

not be punished criminally .ó The word òcriminallyó is significant as Section 10 of the Notice 

calls for administrative punishment of persons whose actions do not constitute a crime. 

The Security Administration Punishment Law of 2005 [ ] (SAPL) provides 

for extra-judicial punishment of what Jerome Cohen describes as òa broad range of 

 
317 Note that, in China, the police, procuratorate and courts can act jointly and are often identified singly 

as a unified organ of justice ( .) 

http://www.chinapeace.gov.cn/chinapeace/c54219/2020-02/10/content_12322626.shtml
http://www.jeromecohen.net/jerrys-blog/2020/2/10/implications-of-the-coronavirus-crisis-for-chinas-legal-system
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vaguely defined offenses that are not deemed to be ôcrimes.õó Cohen notes that the law is 

òa major vehicle for low level, low visibility police oppressionó. 

 

In respect of criminal behaviour, the Section goes much further: 

 

òthose who fabricate information about the epidemic maliciously, who 

create panic, provoke social unrest, and disrupt public order must be 

severely punished according to law, especially those who maliciously attack 

the party and the government, those who opportunistically incite the 

subversion of state power, and those who advocate the overthrow of the 

socialist system.ó318 

 

Section Six promotes the use of several articles of the Criminal Law, five of which merit 

closer attention. Four apply to individuals and to network service providers (NSPs). The 

notice reminded NSPs of their duties under Article 286 of the Criminal Law to ensure 

network information security. Under Article 286 , NSPs who fail to comply with the orders 

of regulatory authorities, and who thereby cause the spread of òa large amount of illegal 

informationó are guilty of a crime. 

 

The same section referred to Article 291 of the Criminal Law. Article 291, as amended in 

2016, states that people who fabricate or spread òfalse information regardingê the spread 

of diseasesê and who seriously disturb social orderó can be imprisoned for up to seven 

years. As Human Rights Watch notes, the provision applies to people òdoing nothing more 

than asking questions or reposting information online about reported local disasters.ó In 

particular, it applies to people who question official casualty figures, for example. The 

Notice drew particular  attention to two further articles that are used to silence dissent. 

Article 293 (òPicking Quarrels and Causing Troubleó) is a pocket-crime that disciplines low-

level political activity. It carries a sentence of up to five years. Article 103 (òIncitement to 

undermine National Unityó) and Article 105 (òState Subversionó) discipline higher-level 

 

318 The text reads <<

⁸ ⁹

>>  

https://www.google.com/search?safe=strict&client=safari&rls=en&ei=eGB0X7fCH9iq1fAPrMei4Ag&q=%E2%80%9Cdoing+nothing+more+than+asking+questions+or+reposting+information+online+about+reported+local+disasters.%E2%80%9D&oq=%E2%80%9Cdoing+nothing+more+than+asking+questions+or+reposting+information+online+about+reported+local+disasters.%E2%80%9D&gs_lcp=CgZwc3ktYWIQA1DEJ1iEU2CFVmgAcAB4AIABAIgBAJIBAJgBA6ABAaoBB2d3cy13aXrAAQE&sclient=psy-ab&ved=0ahUKEwi33puo2JDsAhVYVRUIHayjCIwQ4dUDCAw&uact=5
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political activity. State subversion is subject to penalties of more than ten years 

imprisonment.  

 

The Notice echoed a contemporary statement by Vice Premier Sun Chunlan, who said 

òthere must be no deserters, or they will be nailed to the pillar of historical shame forever.ó 

 

III.  Specific Human Rights Concerns  

 

This section itemises four points of concern. For reasons of concision, it does not explore 

the legal problem of the application of specific human rights instruments to China, 

mentioned in s.2.A. 

 

a. Arbitrary Detention  

 

In its May 2020 Deliberation No. 11 on Prevention of Arbitrary Deprivation of Liberty in 

the context of Public Health Emergencies, the UNHCR stresses that must not be used to 

deprive particular groups or individuals of l iberty.  

 

During the lockdown very large numbers of Chinese citizens were warehoused in 

quarantine centres or trapped behind the cordon -sanitaire drawn around their residential 

compounds. At least 3,600 individuals were also criminally detained and at least 25,000 

individuals administratively detained for obstructing measures such as these. At least 

46,000 individuals have been òcriticized and educated.ó 319 The scale, and lack of genuine 

legal accountability, mean arbitrary detention is itself a cause for concern. However, there 

are also reports that some detention was discriminatory and targeted at speech. 

 

b. Freedom of Expression  

 

During the COVID-19 epidemic, Chinese media have been subject to strict censorship. 

Social media discussion in China has also been strictly policed. Some speech controls 

 

319 Xiong Jian ( ), Quanguo Yiliao Jiuzhi Zhixu Zongti Pingwen Youxu ( ) 

[The Whole Countryõs Medical Treatment Order Is Generally Stable and Orderly], RENMIN RIBAO (Feb. 22, 

2020), quoted in Renninger, note 7 above. 

https://www.nytimes.com/2020/02/06/world/asia/coronavirus-china.html
https://www.ohchr.org/Documents/Issues/Detention/DeliberationNo11.pdf
https://www.reuters.com/article/us-china-health-censorship/chinas-online-censors-tighten-grip-after-brief-coronavirus-respite-idUSKBN2051BP?feedType=RSS&feedName=newsOne
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exercise the lawful or arguably lawful powers. Li Wenliang, the doctor who first publicised 

the outbreak, then died of the disease, was one of eight individuals in Wuhan punished 

under SAPL for ôspreading rumoursõ about the virus. Liõs admonishment notice can be 

found here. On 28 January, the Supreme Peopleõs Court issued a press release stating that 

Li ought not to have been reprimanded, because what he wrote was not obviously false. 

This was not a legal opinion. Even if it had been, it would not had led to a diminution in 

discretion to punish speech. 

 

As we have seen, the Chinese government enjoys broadly-framed legal powers under the 

criminal law. It also enjoys more dubious, but arguably lawful powers under instruments 

including the SAPL. These legal and extra-legal powers are supplemented by powers that 

are òextra-extra-legal.ó For example, in February, human rights organisations publicised 

details of Fang Bin and Chen Qiushi, two Wuhan-based reporters who were forcibly 

disappeared in February 2020. Recent reports suggest that Chen was òquarantined by 

forceó and that he remains òunder state supervision.ó The lawful basis for that supervision 

is unclear, and perhaps moot. In April, Amnesty International published its concern Chen 

Mei, an activist and contributor to a crowd -sourced project on COVID-19. Chinese 

authorities confirmed that Chen was being held under òresidential surveillance in a 

designated location.ó His family were not informed about the details of his arrest, nor 

about his location. 

 

c. Discrimination  

 

We should underline the fact that Chinese citizens have been subject to widespread 

discrimination inside and outside China since the outbreak of COVID-19. Outside China, 

they have been subject to racist incidents which scapegoat China and Chinese people for 

the outbreak. They have also been subject to disproportionate border control and 

quarantine measures. Outside China, some fifty countries imposed blanket travel 

restrictions that apply to China in its entirety, including almost all of Chinaõs territorial and 

maritime neighbours. Chinaõs neighbours almost uniformly forbade passengers from 

China to enter, except their own citizens.  

 

https://chinadigitaltimes.net/2020/02/translation-li-wenliangs-admonishment-notice/
http://www.xinhuanet.com/politics/2020-01/28/c_1125508460.htm
https://lawprofessors.typepad.com/china_law_prof_blog/2011/06/fu-hualing-on-the-varieties-of-law.html
https://www.hrw.org/news/2020/04/27/china-free-covid-19-activists-citizen-journalists
https://www.bbc.co.uk/news/world-asia-china-54277439
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There are also widespread reports of COVID-related discrimination. Many of these reports 

concern discrimination against people from Hubei and from Wuhan in particular.  Others 

relate to discrimination against black people in China and especially against Africans. 

When Guangdong authorities announced, in April, that all foreigners would be subject to 

measures including òtesting, sampling and quarantineó, according to Human Rights 

Watch, the focus for forced testing and quarantine was Chinaõs largest African community. 

State officials òvisited homes of African residents, testing them on the spot or instructing 

them to take a test at a hospital.ó People self-isolating at home were monitored remotely 

using dedicated CCTV. 

 

d. Privacy 

 

In 2016, Chinaõs Thirteenth Five Year Plan formally proposed a òcentralised repository for 

citizen informationó in order to create òa robust, national socio-psychological service 

system.ó This institution ð dubbed the òsocial creditó system ð has been piloted in specific 

localities and domains since then. Social Credit rations access to public goods. An 

individualõs social credit score reflects their political reliability, among other metrics. The 

system engages a range of human rights concerns, including privacy concerns. For 

example, according to Human Rights Watch, in Xinjiang, Chinese authorities have been 

collecting biometric data without consent  for many years. 2020 is the Chinese 

governmentõs deadline for national implementation, through the connection of a series 

of separate, siloed systems. 

 

Techniques such as these underpin the Chinese governmentõs track-and-trace app 

HealthCode (ẫ ). HealthCode collects personal data, including ID number and place 

of residence. It also collects location data and shares it with the police. Use of the app is 

voluntary, but also necessary to work and to access public goods, such as booking train 

tickets, hailing a taxi and buying food. There are wider concerns that the data gathered 

by HealthCode will be tributary to the mainstream social credit system. Human Rights 

Watch reports that òthe access control systems of some residential areas even use facial 

recognition technology, allowing only those with green code to enter, indicating that 

these systems are linked.ó 

 

https://www.bbc.co.uk/news/world-africa-52309414
https://cj.sina.com.cn/articles/view/1664176597/633151d501900tldv
https://www.hrw.org/news/2020/05/05/china-covid-19-discrimination-against-africans
https://www.hrw.org/news/2020/05/05/china-covid-19-discrimination-against-africans
https://www.hrw.org/news/2020/04/01/china-fighting-covid-19-automated-tyranny
http://www.gov.cn/zhengce/content/2014-06/27/content_8913.htm
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e. How to Assess these Trends  

 

In the social media era, it is difficult to cover an epidemic up, but this was not easy in the 

telephone era either. Between 8 and 10 February 2003, text messages warning of the SARS 

outbreak were forwarded over 125 million times in Guangdong, where the first epidemic 

struck. This prompted the government to make emollient statements about handwashing, 

meanwhile using SARS was a proving ground for speech controls. More than one hundred 

people were arrested for "disturbing social order" by "spreading rumours.ó Twelve years 

later, a similarly worded provision, of much wider application, was inserted into the 

Criminal Code: Article 291, discussed at 2.B. above.  

 

The connection between SARS and the memorialisation of new powers in Art. 291 shows 

how COVID-19 may lead to the retrenchment of human rights in China after the 

epidemic subsides. As Patricia Thornton argued, in respect of SARS: 

 

òCrises are themselves discursively constructed by leaders, who frame them 

in a manner conducive to their particularistic interests and needs and in 

accordance with their perceptions. As such, they can, and in fact should be 

distinguished in political analysis from the disastrous events to which they 

appear to be linked causally: while national emergencies are real historical 

events, crises are narratives that not only identify or construct particular 

problems but also involve attributions of blame and proposed solutions.ó320 

 

We might expect some features of the COVID-19 response to persist. The National 

Peopleõs Congress has already published a new legislative plan for public health which 

proposes to amend laws including the Public Security Administrative Penalties Law and 

the Criminal Code. At the time of writing the detail of these amendments is unclear but 

we should not be surprised if they mirror  the post-SARS developments outlined above. 

Technology can also provide the scaffolding for long -term policy changes such as social 

credit. We might expect that, in future, citizens in need of public goods will require apps 

such as HealthCode. 

 
320 P Thornton, ôCrisis as Governance - SARS and the Resilience of the Chinese Body Politicõ (2009), 61 The 

China Journal (January): 23. 

https://npcobserver.com/2020/04/29/translation-npcscs-new-public-health-legislative-plan-in-response-to-covid-19/
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At the same time, we should not lose sight of the fact that concerns are both widespread 

and persistent. This suggests that the ratcheting effect of emergency powers is less 

significant in China than in liberal or backsliding democracies. In China COVID-19 has 

canalised existing streams. Neither the use of devices such as SAPL to cabin speech, nor 

the indiscriminate use of personal data, nor the widespread and unaccountable use of 

arbitrary detention, are novelties driven by epidemic response. They are durable features 

of Chinaõs system of government.  

 

The abiding presence of these legal powers in the PRC is a touchstone against which to 

assess more ephemeral powers especially in states that aspire to higher human rights 

standards. However, when we assess Chinaõs response to COVID-19, it can be misleading 

to focus on the legal system at all. In times of crisis, legal controls on urgent government 

action can be little more than notional. Legal research that compares China with other 

jurisdictions must begin with that in sight. 

 

IV. Summary Evaluation  

 

Best Practice 

¶ Generally speaking, by the standards of a state of its size and resources, China 

has given due priority to the progressive realisation of the right to health (Art.12 

ICESCR.) 

Concerns 

¶ Widely drafted open-ended emergency control powers granting arbitrary 

powers to non-state actors. 

¶ Persistent use of legal and non-legal techniques of arbitrary detention.  

¶ Use of legal and non-legal social control techniques to censor and punish 

speech about the COVID-19 pandemic and the governmentõs response. 

¶ Discriminatory use of laws and non-legal social control techniques, especially 

against people from provinces most directly affected by the epidemic and 

against Africans. 

¶ Epidemic control measure effectively forces citizens to surrender personal data, 

which is shared with the police. 
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COLOMBIA 

Mónica Arango Olaya 

 

As of 31 August 2020, Colombia had 624,069 confirmed cases of COVID-19, out of which 

133,155 were active cases. The COVID-19 death toll rose to 20,052.321 The first case of 

COVID-19 was confirmed on 6 March 2020 and six days later the Ministry of Health and 

Social Protection declared a state of sanitary emergency due to the pandemic. This 

declaration was followed by the Presidentõs declaration of a state of economic, social and 

ecologic emergency, a state of exception granting the executive branch extraordinary 

powers. On 25 March, the entire country was placed under a preventive quarantine, a 

measure that was extended with growing exceptions until 1 September 2020, when it was 

suspended, amongst others, on the basis of the impact of the quarantine on the right to 

work as stated by ILO, the economy and the status of the epidemic on Colombia.322 With 

this measure the government shifted to a strategy of selective quarantine measures and 

responsible social distancing. The President also maintained his preventive power on 

public order measures so that mayors could not determine local quarantines without the 

authorization of the Interior Min istry. In spite of these and other health preventive 

measures, such as the closure of its four borders and the ban on international flights 

unless for humanitarian reasons, Colombiaõs COVID-19 cases have steadily increased, with 

particular concern in the North Atlantic region, Bogotá and Valle del Cauca.323 However, 

even if the official reports state a progressive reduction of contagion, Colombia occupies 

the 6th position on the world statistics with the highest COVID -19 contagion numbers.324  

 

The Congress, which was in recess when the pandemic was declared, was supposed to 

have resumed its legislative period by 16 March. However, due to the national preventive 

quarantine, it was only on 13 April that it initiated virtual sessions.325 The Presidentõs legal 

 
321 Ministry of Health and Social Protection. 
322 Decree 1168 of 2020. 
323 Data from the webpage of the Presidentõs Office. 
324 Worldometers, 14 September 2020. 
325 La Silla Vac²a, òEl Top de un Congreso de dos tiempos con Covid y nueva Coalici·nó, 24 June 2020 (Juan 

Pablo Pérez B) https://lasillavacia.com/top -congreso-dos-tiempos-covid-y-nueva-coalicion-77273 

accessed 25 June 2020. 

https://www.minsalud.gov.co/salud/publica/PET/Paginas/Covid-19_copia.aspx
/Users/marangoolaya/Downloads/%3c%20https:/id.presidencia.gov.co/Paginas/presidenciaco.aspx
https://www.worldometers.info/coronavirus/
https://lasillavacia.com/top-congreso-dos-tiempos-covid-y-nueva-coalicion-77273
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production in exercise of ordinary and extraordinary powers during this period has been 

massive, generating a complex and continually changing body of mainly exceptional legal 

measures to combat the pandemic. This massive legal production has generated 

confusion among the public, as to what the rules in force are and where they are 

applicable. Moreover, the dramatic shift from one of the longest quarantines in the world 

to a new model of self -restraint with some protocols in public and private spaces has 

given contradictory messages, which perpetuate the confusion. Colombiaõs response, 

while directed by the National Government, has also been diverse at the state and 

municipal levels. This report will not address the state and municipal levels, but will rather 

concentrate in the national measures adopted from two lenses of analysis: accountability 

and human rights. 

 

The fact that the pandemic has been tackled from a state of emergency or exception, 

common in the strong Latin American presidentialist tradition, an d particularly evident in 

Colombiaõs history326, raises important questions for the short and long term around the 

possible erosion of the stateõs democratic foundations and the effective upholding of 

human rights. In line with these concerns, Gargarella and Roa have proposed eight 

indicators to analyse the content and longstanding effects to the separation of powers 

and value of democratic deliberation during critical times .327 These concerns should also 

be superposed with an additional question in the context of Colombiaõs legal 

exceptionalism response to the pandemic about how these responses, which place in a 

first moment the right to health as the ultimate constitutional value, and in a second 

moment the economy, seem to be setting new limits to the exerc ise of human rights, 

should make us rethink the future of human rights in this new context. 328 I would also add 

that we need to rethink political control mechanisms and especially the right to protest 

 
326 See MJ Cepeda Espinosa, R̀eadings on the Colombian Constitutional Courtõ in The University of Texas at 

Austin, School of Law Colloquia (2012) 53. 
327 R Gargarella and JR Roa, `Diálogo democrático y emergencia en América Latina (Democratic Dialogue 

and Emergency in Latin America)õ (June 10, 2020). Max Planck Institute for Comparative Public Law & 

International Law (MPIL) Research Paper No. 2020-21. 
328 This question was first formulated by MA Caballero, ôDerechos Humanos y derecho a la salud en estados 

de excepci·nõ, Dejusticia Webinar series, 29 June 2020 only pertaining to the right to health. I reformulate 

it to contain the seconf moment of the pandemic, which has shifted those concerns towards the impact of 

the pandemic and lockdown towards the economy.  

https://law.utexas.edu/colloquia/archive/papers-public/2011-2012/02-13-12_Espinosa_Opinions%20of%20Colombian%20Constitutional%20Court_post.pdf
https://ssrn.com/abstract=3623812
https://www.youtube.com/watch?v=lj7RPd2I0zo
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under these circumstances, as an essential principle and value of democracies. The 

longstanding international human rights standards of evaluation of measures limiting 

human rights, particularly the proportionality test seems to be more relevant than ever. 

Nevertheless, the urgency of this world crisis and particular social and economic 

inequalities present in Colombia are also determinant in this analysis.  

 

These important and relevant questions guide the specific approach of this country report, 

which focuses on accountability and human rights as the main axes of analysis of the 

regulations adopted in the COVID-19 context. The overlap of these concerns in 

Colombiaõs particular context raises the following questions: Are the accountability 

measures in place able to control the Presidentõs extraordinary powers? Are these 

measures under effective and sufficient overview for human rights abuses? Is a virtual 

political control exercised by the Congress strong enough? These questions will be 

addressed in the subsequent sections of this report. 

 

I. Constitutional fram ework  

 

Article 1 of Colombiaõs 1991 Constitution declares Colombia as a social state grounded in 

the rule of law, organized as a unitary decentralised republic, the territorial entities of 

which are autonomous.329 Title V of the Constitution provides the separation of powers 

with a presidential system, a bi cameral Congress and the judiciary, with a Constitutional 

Court, a Supreme Court of Justice and a State Council at the top.  

 

Chapter 1 of Title II of the Constitution recognizes fundamental rights, which include the 

rights to life, autonomy, equality, non -discrimination, privacy, freedoms of thought, 

religion, movement, expression, association and assembly, amongst others. Chapter 2 is 

devoted to the recognition of social, economic and cultur al rights and chapter 3 

recognizes collective and environmental rights. The substantive rights in these chapters 

mirror, with some differences, the International Covenant on Civil and Political Rights330 

and the International Covenant on Economic, Social and Cultural Rights,331 as well as the 

 
329 Constitution of Colombia . 
330 Signed by Colombia in 1966 and ratified in 1969. 
331 Signed by Colombia in 1966 and ratified in 1969. 

http://www.bogotajuridica.gov.co/sisjur/normas/Norma1.jsp?i=4125


 

Bonavero Report 7/2020 

 

 

 144 

American Convention on Human Rights332 and the San Salvador Protocol.333 Colombia is 

party to all of these Conventions, as well as to the Convention Against All Forms of 

Discrimination Against Women334, the Convention of the Rights of the Child335 and the 

Convention on the Rights of Persons with Disabilities.336 By virtue of articles 9, 93, 94 and 

214 of the Constitution, the Colombian Constitutional Court has developed the concept 

of the ôconstitutionality blockõ, which understands these conventions and any other 

convention to which Colombia is a party that recognizes fundamental rights as part of the 

Constitution, and therefore a substantive limit and parameter to control the laws and state 

actions and omissions.337 The effective recognition of the Constitution, its normative force, 

and these rights is mainly enforced through two constitutional actions: (i) the writ of 

protection of fundamental rights, by which any person can go before any judge claiming 

the violation of a fund amental right seeking its protection 338; and (ii) the public action of 

unconstitutionality before the Constitutional Court, by which any citizen of Colombia can 

activate the abstract review procedure of any law or provision for violating the 

Constitution.339 

 

II. Legal basis of the Decrees issued under the state of social, economic and 

ecological emergency  

 

As per article 215 of the Constitution, the state of social, economic and ecological 

emergency as a type of state of exception or siege grants the President the exercise of 

extraordinary executive powers. This attribution has a temporal limit. It can only be 

declared for a period of 30 days and extended for up to 90 days in a year. These powers 

 
332 Signed by Colombia in 1969 and ratified in 1973. 
333 Colombia became party in 1997. 
334 Signed by Colombia in 1980 and ratified in 1982. 
335 Signed by Colombia in 1990 and ratified in 1991. 
336 Signed by Colombia in 2007 and ratified in 2011. 
337 See for example: R Uprimny Yepes, `The block of constitutionality in Colombia: jurisprudential analysis 

and a trial of the doctrinal systematizationõ (2005) Dejusticia; M Arango Olaya, `El bloque de 

constitucionalidad en la jurisprudencia de la Corte Constitucional Colombianaõ (2004) Precedente. Revista 

Jurídica 79-102; Decision C-093 of 2018 per Justices JF Reyes Cuartas and GS Ortiz Delgado. 
338 Article 86. 
339 Articles 241-242. 

https://www.dejusticia.org/en/the-block-of-constitutionality-in-colombia-jurisprudential-analysis-and-a-trial-of-the-doctrinal-systematization/
https://www.icesi.edu.co/revistas/index.php/precedente/article/view/1406
https://www.icesi.edu.co/revistas/index.php/precedente/article/view/1406
https://www.corteconstitucional.gov.co/relatoria/2018/C-093-18.htm
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mainly consist on the possibility to issue legislative decrees (decrees with the force of law) 

with the objective to ameliorate the crisis and contain its effects. These laws, amongst 

others, can establish taxes and modify existing ones for the fiscal term, and must state the 

period for which the measures adopted are in force. The President has the duty to 

summon the Congress during the 10 days following the finalisation of the state of 

exception and send a report explaining the measures adopted and its justification. The 

Congress has to examine the report and express its opinion on the convenience and 

opportunity of the declaration of the state of emergency and the measures adopted. I will 

address the approval of the two reports below. Likewise, article 32 of Law 137 of 1994, 

which regulates the states of emergency and siege, determines that the Congress at any 

time can modify or strike down any disposition adopted through a legislative decree with 

the positive vote of two thirds of both chambers. 340 Additionally, the Congress has the 

attribution to exercise political contro l during this period. In turn, article 214 of the 

Constitution states that during states of exception neither human rights nor basic 

freedoms can be suspended and that the measures adopted must be proportional to the 

gravity of the facts motivating them. T hese legislative decrees must be sent to the 

Constitutional Court for abstract review within the next day of their entry into force. The 

decrees adopting general and national measures issued on the basis of the administrative 

executive functions and the legislative decrees of state of exception have immediate 

legality review by the State Council.341  

 

III.  Overview of provisions  

 

On 12 March 2020, the Ministry of Health and Social Protection, through Resolution 385 

of 2020, declared a sanitary emergency due to COVID-19 and adopted different measures 

to address the pandemic.342 On 17 March 2020, the President declared the first of two 

states of social, economic and ecological emergency, as states of exception. The second 

declaration was made on 6 May 2020.343 Both declarations were in force for a period of 

 
340 Law 137 of 1994, Article 32. 
341 Administrative Procedural Code, Article 136. 
342 The initial emergency was declared until the 30 May of 2020. Resolution 844 of 2020 extended the 

emergency until the 31 of August of 2020. 
343 Decree 637 of 2020 

https://www.funcionpublica.gov.co/eva/gestornormativo/norma.php?i=13966
https://leyes.co/codigo_de_procedimiento_administrativo_y_de_lo_contencioso_administrativo/136.htm
http://www.suin-juriscol.gov.co/archivo/decretoscovid/DECRETO637DE2020.pdf
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30 days.344 Within this legal framework, and until 1 September 2020, the President has 

issued 159 decrees out of which 49 are legally grounded on ordinary powers while 110 

are legislative decrees, on the basis of the extraordinary powers mentioned above.345 

These decrees regulate a broad realm of issues that can be classified as adopting 

economic, social, health and public order measures, and either directly or indirectly affect 

or limit the exercise of human rights. It is notable that the majority of public order 

measures, limiting rights such as the right to freedom of movement and imposing 

restrictions to other rights, were adopted using ordinary powers, while most of the 

economic, social and health measures were adopted using extraordinary powers and are 

subject to the Constitutional Courtõs review. The following is a brief outline of the main 

issues addressed in each of the aforementioned categories with the caveat that some of 

the decrees can be understood as overlapping in their classification.  

 

Economic measures 

 

Economic measures are understood as those which mainly intervene in the economy or 

financial system to redistribute resources to tackle the pandemic, aid industries, regulate 

prices and allow businesses to operate virtually. They also comprise tax exemptions and 

the delay on the fiscal payment schedule. The measures adopted are: 

 

- Adding or redistributing state resources within the National General Budget; 346  

- Exempting or reducing goods or services from VAT taxes, importation taxes, 

financial taxes as well as easing legal requirements to comply with the payment of 

those taxes;347  

 
344 Decree 417 of 2020.  
345 Colombian Ministry of Justice, COVID-19 legal framework. 
346 Decree 400 of 2020; Legislative Decree 475 of 2020; Legislative Decree 519 of 2020; Legislative Decree 

522 of 2020; Legislative Decree 571 of 2020; Legislative Decree 576 of 2020. 
347 Decree 410 of 2020; Decree 436 of 2020; Legislative Decree 438 of 2020; Decree 523 of 2020; Legislative 

Decree 530 of 2020; Legislative Decree 551 of 2020; Legislative Decree 573 of 2020; Legislative Decree 574 

of 2020; Legislative Decree 575 of 2020; Legislative Decree 682 of 2020; Decree 686 of 2020; Legislative 

Decree 789 of 2020; Legislative Decree 799 of 2020; Legislative Decree 807 of 2020; Decree 881 of 2020; 

Decree 981 of 2020; Decree 1044 of 2020.  

http://www.suin-juriscol.gov.co/viewDocument.asp?ruta=Decretos/30038962
http://www.suin-juriscol.gov.co/legislacion/covid.html
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- Accelerating the process to return to vulnerable population paid VAT taxes for 

basic goods;348 

- Imposing new taxes;349  

- Allowing local and state administrative authorities to redi rect tax expenditures and 

predetermined expenditures of local and regional budgets towards the needs of 

the pandemic, as well as creating credit lines and delaying deadlines to comply 

with legal requirements such as the approval of the local development pl ans;350  

- Exempting industries such as the tourism industry from specific taxes or allowing 

for more time to pay them; 351  

- Easing or modifying legal requirements for board meetings for businesses or 

extending the period in which they can take place;352  

- Deferring the dates for payments of taxes;353  

- Creating specific national accounts devoted to redirect and administer resources 

for the pandemic;354 

- Allowing the bypassing of regular rules to sign public contracts particularly for the 

acquisition of health -related goods;355  

- Authorizing financial entities to provide credit lines to cities and towns; 356 

- Creating benefits for the agroindustry through intervention on the prices of 

goods;357  

- Regulating the prices of certain goods and services and market intervention issuing 

bonds;358 

 
348 Legislative Decree 458 of 2020; Legislative Decree 535 of 2020. 
349 Legislative Decree 568 of 2020. 
350 Legislative Decree 461 of 2020; Decree 473 of 2020; Legislative Decree 512 of 2020; Legislative Decree 

678 of 2020; Legislative Decree 683 of 2020. 
351 Decree 397 of 2020; Legislative Decree 557 of 2020.  
352 Decree 398 of 2020; Legislative Decree 434 of 2020.  
353 Decree 401 of 2020; Decree 435 of 2020; Decree 520 of 2020; Decree 655 of 2020. 
354 Legislative Decree 444 of 2020; Legislative Decree 559 of 2020; Legislative Decree 562 of 2020; Decree 

619 of 2020; Decree 685 of 2020. 
355 Legislative Decree 440 of 2020; Legislative Decree 499 of 2020; Legislative Decree 537 of 2020. 
356 Legislative Decree 468 of 2020. 
357 Legislative Decree 471 of 2020. 
358 Legislative Decree 507 of 2020; Legislative Decree 811 of 2020; Legislative Decree 817 of 2020. 
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- Creating benefits and allowing the bypassing of certain rules for businesses 

pertaining social security payments for workers to ease access to such benefits;359 

- Backing, with public resources, loans for businesses and independent workers that 

have lost income because of the pandemic;360 

- Allowing grace periods for the payment of loans and interests on housing; 361 

- Redirecting resources collected through the social security scheme of employment 

risks to the national fund to finance s tate action to ameliorate the effects of the 

pandemic;362 

- Allowing the bypassing or changing of certain requirements for cities and towns in 

the process of formulating inversion projects financed with resources from the 

national royalty system from the exploitation of hydrocarbons; 363 

- Adjusting the quotas of national television programs and of the percentage of 

resources to support regional channels, as well as delaying the payment for the 

use of media space and extending the benefit to radio;364 

- Restricting the importation of ethanol as an incentive to the sugar industry; 365 

- Adjusting the legal requirements for the adjudication of permits for networks and 

telecommunications operations and exempting taxes for mobile and internet 

services;366 

- Eliminating notary requirements for donations; 367 

- Modifying the percentages that workers and employers pay for social security 

benefits, allowing the deferral of mandatory payments for pension benefits and 

granting relief for moratory interest sanctions; 368 

- Creating reliefs for businesses affected by the pandemic;369 

 
359 Legislative Decree 488 of 2020. 
360 Legislative Decree 492 of 2020; Legislative Decree 816 of 2020. 
361 Decree 493 of 2020. 
362 Legislative Decree 500 of 2020; Legislative Decree 552 of 2020. 
363 Legislative Decree 513 of 2020. 
364 Legislative Decree 516 of 2020; Legislative Decree 554 of 2020; Legislative Decree 658 of 2020; Decree 

680 of 2020. 
365 Decree 527 of 2020. 
366 Legislative Decree 540 of 2020. 
367 Legislative Decree 545 of 2020. 
368 Legislative Decree 558 of 2020; Legislative Decree 688 of 2020; Legislative Decree 802 of 2020. 
369 Legislative Decree 560 of 2020; Decree 842 of 2020. 
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- Extending the validity period of construction permits; 370 

- Modifying bankruptcy procedures to make them faster; 371 

- Creating subsidies for notaries;372 and 

- Creating incentives for the game industry to generate more resources for health 

expenditure.373 

 

Public order measures 

 

Public order measures are understood as those measures that limit peopleõs freedoms 

and rights through general acts, grounded on the idea of protecting social order, public 

health, public morality, public security and peaceful coexistence. The measures adopted 

are: 

 

- Closing borders with neighbouring countries; 374 

- Reiterating that the President is the main authority regarding public order 

measures and directing mayors and governors to follow his guidelines on the issue, 

as well as imposing that they consult and coordinate with him before adopting any 

public order measure connected to the pandemic;375 

- Suspending international flights and passengersõ entry to Colombia;376 

- Establishing a national lockdown for all the population with some exceptions, 

explained below, and lifting it; 377  

- Adopting specific guidelines for the access to public transportation, taxi services, 

suspending interstate tolls, granting rent benefits for air transportati on;378 and 

 
370 Decree 691 of 2020. 
371 Legislative Decree 772 of 2020. 
372 Legislative Decree 805 of 2020. 
373 Legislative Decree 808 of 2020. 
374 Decree 402 of 2020; Decree 412 of 2020. 
375 Decree 418 of 2020; Decree 420 of 2020. 
376 Legislative Decree 439 of 2020. 
377 Decree 457 of 2020; Decree 531 of 2020; Decree 536 of 2020; Decree 593 of 2020; Decree 636 of 2020; 

Decree 689 of 2020; Decree 749 of 2020; Decree 847 of 2020; Decree 878 of 2020; Decree 990 of 2020; 

Decree 1076 of 2020; Decree 1168 of 2020. 
378 Legislative Decree 482 of 2020: Legislative Decree 569 of 2020; Legislative Decree 768 of 2020 
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- Extending the period for mandatory army conscription for three months; 379 and 

 

Health measures 

 

Health measures are understood as those adopted to protect the right to health through 

the provision of healthcare services, as well as the adjustments to regular rules and 

procedures that could not be complied with because of social distancing and the 

preventive quarantine. The measures adopted are: 

 

- Determining a state of economic, social and ecological emergency granting 

extraordinary powers to the President;380 

- Regulating tax free zones to prevent COVID-19 propagation;381 

- Allowing civil servants with non-essential duties to work from home, as well as 

virtual judicial and legislative sessions where possible, extending the legal period 

to respond to petitions before the public administration and the legal period to 

comply with legal requirements for legal pr ocedures such as conciliation;382 

- Allowing compliance with regular procedures through virtual aids in family law 

procedures, as well as preventive measures to avoid infection of COVID-19 in family 

courts;383 

- Prioritizing access to basic goods for entities providing healthcare services, public 

transportation and offices that provide public services or are part of the public 

administration;384 

- Easing legal requirements to buy necessary goods and medicines for the 

pandemic;385 

- Authorizing the provision of healthca re services in alternative buildings and 

through alternative means, expanding the healthcare systemõs capacity, 

 
379 Legislative Decree 541 of 2020. 
380 Legislative Decree 417 of 2020; Legislative Decree 637 of 2020. 
381 Decree 411 of 2020. 
382 Legislative Decree 491 of 2020. 
383 Legislative Decree 460 of 2020. 
384 Decree 462 of 2020. 
385 Legislative Decree 476 of 2020; Legislative Decree 544 of 2020. 


















































































































































































































































































































































































































































































































































































































































































































































