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ABOUT US

The Bonaverolnstitute of Human Rights is a research institute within the Faculty of Law
at the University of Oxford. It is dedicated to fostering world -class research and
scholarship in human rights law, to promoting public engagement in and understanding
of human rights issues, and to building valuable conversations and collaborations
between human rights scholars and human rights practitioners. The Bonavero Institute
seeks to ensure that its research is of contemporary relevance and value to the promotion
and protection of human rights. As part of its mission, the Bonavero Institute nurtures a
vibrant community of graduate students, hosts outstanding scholars of law and other
disciplines, and collaborates with practitioners engaged in the most pressing
contemporary human rights issues around the world. For more information, please visit
our website.

The Bonavero Reports Seriesis the flagship outlet for the scholarship produced at the

Institute. It presents cutting -edge research in a straightforward and policy-ready manner
and aims to be a valuable source of information for scholars, practitioners, judges and
policymakers on pressing topics of the current human rights agenda.

The present report was edited by Dr Christos Kypraios Programmes Manager of the

Institute, and Danilo B. Garrido Alves,DPhil candidate and Research Assistant at the
Institute, and covers developments on COVID19 responses across 27 jurisdictions until
early September 2020 from a human rights and rule of law perspective. This report
updates and expands upon Bonavero Report 3/2020, edited by Prof. Liora Lazarus, former

Head of Research of the Institute.
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INTRODUCTION
Prof. Liora Lazarus

This is the second extended version of areport published in May 2020 by the Bonavero
Institute of Human Rights which included an analysis of Covid 19 limitation measures in
11 jurisdictions.! This second updated report now includes reference to 27 jurisdictions
from a wider range of legal cultures and regions covering developments up until
September 2020. It also now includes an in-depth analysis of international law standards
and practice.

The Covid 19 pandemic struck at a precarious time of democratic backsliding and growing
illiberalism.? The risk we identified in our first report was that illiberal populist attacks on
human rights, the rule of law, and constitutional democratic values could intensify.
Amongst our strongest concerns was that Covid 19 emergency measures risked becoming
a foundation for greater consolidation of executive power in a period of rising autocratic
populism, and a basis for executive overreach well beyond the protection of public health.
Six months on, andbased on a greater set of jurisdictions, a complex picture has emerged
which both justify and alleviate our concerns.

Our human rights benchmark against which we evaluate Covid-19 measures, requires that

measures be i mpermanent, continually eval

cat egor yd altica dultune and systemg Moreover, that rights limiting measures
are subject to regular democratic and judicial scrutiny. While always contextualised within
a public health context, rights limitations must always be tested against formal principles
of legality, and substantive principles of proportionality. 4 The formal legality principle

!Bonaverol nstitute of Human Rights, O6A Preliminary Human

uat e (

R

Regulatory Responsestothe COVIB1 9 Pandemi ¢ acr o sBsnakrb Reparts $esed.inct i ons 6,

3/2020, 6 May 2020 (accessed in 29 October 2020).

2T Ginsburg and A Hug, How to Save a Constitutional Democracy (Chicago University Press, 2018); S
Gar dbaum, 0-PlayboolC Resistihgehe Populis Assault on Separation
K L Scheppel e, 6 AuWniecsityaftChicago LaaviRevieik®Eend 8 5

3 A Greene,Emergency Powers in a Time of Pandemi®ristol University Press 2020.

4 Council of Europe, Respecting democracy., rule of law and human rights in the framework of the COVH19

sanitary crisis:a toolkit for member States 7 April 2020.
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requires at the very |l east that | aws promul ga
insists on high levels of specificity with respect to enforcement powers. The substantive
proportionality element, requiring clear necessity of any measure, is inevitably contextual

and case specific. Of equal importance, is the principle of equality in mitigating the

unequal burdens that particular classes of rights bearers wil experience? In order for

individual justice to be achieved, individual rights limitations must be evaluated in the

granular circumstances of each case.

Our evaluations of Covid 19 measures also takes into account the positive obligations that
States bear to protect life, access to health and health security, and the extent to which
these obligations should be shaped by countervailing negative rights.® A stereoscopic
view of the human rights engaged in public health emergencies is thus crucial in assessng
the rights conformity of particular measures. What is essential in this evaluation, are
robust, transparent and expert mechanisms of accountability which are able to evaluate
the scientific and policy justifications of both rights limitations and the r equirements of
positive duties. This is not only a matter of proper constitutional practice, but also a
requirement flowing from the effective protection of these rights.

Striking an appropriate balance between these positive obligations and countervailing
negative rights, can thus only be successfully achieved in an environment of democratic,
judicial and scientific contestation. Existing and novel structures of parliamentary and
executive oversight are thus a key part of the ongoing accountability process of
emergency measures. It is also imperative that courts remain open and fully functioning
in order to ensure that judicial oversight is maintained. Moreover, successful measures
can also only be achieved where a political community has shared epistemic kelief in
scientific evidence, and where expert scientific knowledge and debate is genuinely 6
decisionally and institutionally - independent of political influence. ’

5J Waldron, 6Security and Jouind e Pditigal Philobophy200Ba ge of Bal ance
N MavroRosbtavé Obl i §tatbouw Olsservery Qurpirsils ®020; ABclet ubbi n |
ECHRG6s Posi t idHew GabHuman &ightsd ansinform the Protection of Health Care Personné

and Vulnerable Patients in the Covid-19 PandemicdOpinio Juris1 April 2020.

” G Appleby, Horizontal accountability: the rights-protective promise and fragility of executive integrity

i nstitut Awsmbad Jo@dr&alloRHuman Rights(2017) 168. MLandl er and S Castl e, o}
Group Guiding t he TheMew YaoknTimE€sd4rAprih2020; Seeucenderns expressed about
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Moreover, in the context of positive obligations, it is imperative to emphasise the least
coercive means through which public health can be achieved. While under lockdown,
accountable States must demonstrate that they have pursued all possible means of
extending medical health capacity, funding emergency research, upscaling testing, and
scrutinising alternative measures of limiting the spread of the disease. In short,
exceptional limitations of human rights should only occur where there is no adequate
alternative capable of delivering a similar protection of life and access to health. This
assessment is also temporal, so that alternative mechanisms need to be evaluated as a
way to soften restrictions under lockdown provisions over time. While extreme lockdown
measures may well be justified in the initial short term, the State is required to seek out
all alternative measures (such as upscaling medical health provision and testing) as the
pandemic progresses. It cannot rely indefinitely on extreme measures alone.

The following report includes analyses of a cross section of jurisdictions from the global
South and North. A crucial material divide between these jurisdictions lies in medical care
capacity, the material impact of containment measures, and the capacity of States to
mitigate the economic impact of containment measures on citizens. Each sedion of the
report provides detailed examination of the lockdown measures and evaluates their
constitutional and human rights implications. Despite these evident differences, there are
clear trends and similarities across jurisdictions which this introduction will briefly
highlight.

I.  Comparative Trends

This report does not attempt to give a human rights score card to jurisdictions relative to

one another. |l nst ead, our reporters have been
6concernsd that they find within especfleally ur i sd
designed to look at the broader constitutional and human rights context of each

jurisdiction, in order to contextualise the Covid -19 measures instituted. Some reporters

have noted where health policy failures, in respect of responses to scierific data, have

had a bearing on human rights. But we have n
measures in respect of how well jurisdictions have managed to respond to the health

the independence of scientific advice in interview with former Chief Scientific Advisor, Professor Sir David
King, Channel 4 News 6.52 pm, 20 April 2020 (Accessed24 April 2020).


https://twitter.com/Channel4News/status/1252294185224372230?s=20
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challenges posed by Covid-19. Our concerns here are with how jurisdictions in this report
have accorded with human rights and constitutional principles. Inevitably, the focus of
each reporter varies. In Section 3 of this introduction, we provide a summary table of each
jurisdictionds best pr actn, weeatemp todiranctogeticee r n s .
some themes that we view as more general challenges going forward.

a. Democratic accountability

Within the jurisdictions covered in this report, we note a concerning trend as regards
democratic scrutiny of Covid-19 measures.In many cases, normal Parliamentary activity
has either been suspended on emergency grounds or it is limited for health reasons,
resulting in a worrying shift in the practice of democratic debate and scrutiny. In Australia,
normal sittings of Parliament have been suspended at both a Federal and State levelln
France, Parliamentary activity was reduced to a strict minimum resulting in minimal
democratic accountability. In Germany, despite the active role of the Bundestag, the role
of the second house (Bundesrat) has been downgraded and principles of federalism have
been tested. In South Africa, Parliament initially imposed self constraints on its normal
processes of democratic scrutiny of Covid-19 related measures, though this was later
remedied. In Israel the government has bypassed ordinary legislative processes in the
Knesset. In Italy, the state of emergency was declared without parliamentary approval. In
Nigeria, a passive National Assembly was pressured by citizens into allowing general
public input int o the proposed Infectious Diseases Bill 2020. In Mexico, the lack of
parliamentary activity during the health crisis has drawn criticism from prominent voices
who have called upon it to perform both its scrutinising and its legislative functions. In
the United Kingdom, many exceptional measures have been passed by statutory
instrument, with limited Parliamentary scrutiny. Moreover, Parliamentary scrutiny of the
Coronavirus Act 2020 takes place six months apart. In Hong Kong, the Emergency
Regulations Ordinance, which trumps all other laws, has granted the passing of
emergency regulations to the executive alone without requirements for periodic
democratic review. In Zimbabwe, Parliament was suspended for a fixed period.

However, other jurisdictions have remained more consistent in their fidelity to democratic
safeguards (if often virtually). In Chile, Colombia, France, New Zealand, Singapore, Spain,

10
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Taiwan, and the United States democratic oversight bodies and Parliaments remain open
though engaged to varying degrees of rigour in the scrutiny of Covid emergency
measures. Novel democratic structures have also been developed. In New Zealand, an
Epidemic Response Committee has been set
l i eu of Par |l i ameabittymechanismanant it is acomdoctech virtually on
public broadcast. In the United States, Congress took unprecedented measures to adapt
Congressional legislative procedures to continue democratic deliberation while enabling
social distancing Other novel virtual democratic mechanisms have been developed in
various Parliaments that remain open. Moreover, in Australia where voting is compulsory
and which currently allows any citizen to cast their votes by post, is actively considering
conducting elections entirely through the post.

It is now clear that Covid-19 restrictions will be in place for a considerable period of time,
even where these are moderated in light of emerging data. It is therefore imperative that
democratic scrutiny adapts to this new health environment while staying robust. Calls for
special and novel democratic scrutiny measuresalong the lines of the recently established
UK Lords Liason Committee for a Covid-19 Committee,® are increasing and should be
heard. It is imperative that executive accountability to Parliament and the electorate at
large is bolstered in this extreme time.

b. Legal accountability

Legal accountability is essential to rule of law compliance of exceptional measures in a
constitutional framework. The last six months have shown a marked increase in court
activity with respect to Covid 19 measures, and courts have shown themselves to bean
essential part of the accountability structure. In Brazil, powers of the executive are being
contained by the judiciary. Similarly, in Colombia the Constitutional Court has exercised
its constitutional duties in reviewing the legislative decrees issued under the state of
emergency, and adjustments were made to enable the protection of fundamental rights

through electronic means. In France the initially deferential stance of the courts has shifted

8 House of Lords Liason Committee,A Covid-19 Committee, HL Paper 56. See:
https://committees.parliament.uk/committee/460/covid19 -committee/
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and judicial review has restricted and quashed measures faind to excessively limit
constitutional and fundamental rights. In Germany, courts have overturned blanket bans
requiring more granular and regionally tailored lockdowns, sunset clauses and regular
political review of lockdown measures. In Russiajudicial review of the cases related to the
protection of constitutional rights and freedoms was regarded as urgent by the Supreme
Court of Russia and the Council of Judges of Russia. In Zimbabwe, the courts are the sole
accountability mechanism in a highly executive minded environment, and have utilised
robust Constitutional mechanisms for judicial review of the lawfulness, fairness, and
reasonableness of executive action

In many jurisdictions (such as Brazil, Germany, Greece, Kyrgyzstan, Chile, Mexico, Russia,
Singapore, Taiwan, United Kingdom) courts are fully operational applying rules of social
distancing and using remote online hearings. In other jurisdictions (India, Italy, New
Zealand, South Africa) at varying times, court activity has been restricted to urgent or
salient matters that impact on personal liberty and personal safety and wellbeing, or for
proceedings that are time-critical matters. It is therefore with concern that we note the
impaired access to ordinary judicial review in Italy, Colombia (where the temporary
suspension of judicial proceedings impaired the right of access to justice) and Nigeria
(where impaired judicial infrastructure limits the potential for virtual court hearings).
Moreover, we note with concern the suspension of court and tribunal hearings in Hong
Kong under both the Emergency Regulations Ordinance and the new National Security
Law, serious concerns about judicial independence and new time limitations introduced
on tort claims relating to acts or omissions of Government actors. It goes without saying
that all human rights are implicated where there is no judicial forum in which to receive a
fair hearing and an effective remedy.

Nevertheless, while courts remain open (in sometimes attenuated forms) in many
jurisdictions covered in the report, there are issues around legal certainty and the scope
of executive powers granted within Covid-19 legislative measures and decrees. The
principle of legality requires that discretionary powers are tightly specified and capable of
being subjected to rigorous judicial review. This is inherent in the prohibition on arbitrary
government, and a violation of the quality of law requirement embedded in the human
rights principle of legality. In a number of jurisdictions, such as Francestandards of legal
certainty have been adequately fulfilled, and courts have exercised robustly their powers

12



30 October 2020

of judicial review. However, we note with concern the jurisdictions in this report, such as
Zimbabwe and Spain that have vague or confusing empowering provisions. Indeed, in
China, widely drafted open-ended emergency control powers grant arbitrary powers to
non-state actors. Moreover, in Colombia, there is confusion over the the applicable rules,
and serious limitations on automatic judicial control over many of the measures limiting
fundamental rights for public order reasons. Indeed, the sheer scale of decrees in
Colombia has overburdened the Constitutional Court. In Greece,there is an excessive use
of emergency legislation to delegate broad power s to the executive. Many restrictive
powers in Greece were also the product of ministerial decisions acting beyond their
institutional role. In New Zealand unwritten executive orders have been relied upon, and
in Germany broad Federal powers were initiallyadopted.

Alongside broad discretionary powers we note that South African legislation provides for
a broad indemnification of executive action undertaken in response to the pandemic,
which in turn undermines the principle of an effective remedy and judici al accountability

All of these examples reinforce the need for rule of law vigilance as regards exceptional
measures and the breadth of the powers they afford. This is imperative given the likely
long-term duration of these powers, and the potential for th is longer term to reshape our
legal practices, cultures and traditions.

c. Executive accountability, independence and transparency

In a fast-moving policy environment such as the Covid-19 pandemic, the potential
increasesfor the concentration of executive power . There is anurgent need for flexible
and responsive executive accountability mechanisms which supplement standard
parliamentary or judicial accountability structures. We note that South Africa has
appointedl9awdg€ovibat operates within the
the implementation of data collection, and alongside the ordinary jurisdiction of the
courts. The judge must oversee the collection of personal data in relation to contact
tracing, and make recommendations with respect to the amendment or enforcement of
the relevant regulations. Another novel executive accountability structure was instituted
in Nigeria, where the National Human Rights Commission established a protocol with the
Presidential Task Force on COVID19 to ensure accountability for violations. The reporter
notes that all of the alleged rights violations have been communicated to the oversight

13
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Ministries of the law enforcement agencies for full investigation and accountability.
Moreover, that the Commission promised to give monthly updates on the sereports from
the various law enforcement agencies, of accountability steps taken, as well as a report
where no action is taken. These kinds of novel executive accountability mechanisms are
vital elements of a robust accountability framework and crucial to the refining of
potentially overbroad policy making powers.

However, there is growing evidence that novel executive structures set up to manage
Covid 19 responses are prone to operating with insufficient accountability mechanisms.

I n New Zeal and, questions have been raised rec
Committee which does not have the full powers needed to scrutinize urgent government
regulations. In South Africa, serious concens have been voiced about the broad powers
afforded to the South African National Command Council which appears to sidestep
normal constitutional accountability frameworks. In Singapore, insufficient oversight over
the Multi -Ministry Task Force instituted under the Disease Outbreak Response System
Condition has resulted in the concentration of rule -making and enforcement powers in
the executive. In Taiwan, broad powersare afforded to the Central Epidemic Command
Center. In Hong Kong, the absence of any exeutive oversight body is particularly
problematic given the serious restrictions on judicial review and legal remedies under
both the Emergency Regulations Ordinance and the new National Security Law. In
Zimbabwe, the lack of government oversight led the Anti-Corruption Commission to alert
relevant ministries to put in place transparency mechanisms to ensure the proper
distribution of donations received.

The concentration of executive power also manifests in a downgrading of established
federal structures and a rebalancing between central and local or regional governments.
In Germany, considerable concerns are raised about the broad powers granted to the
Federal Minister of Health to provide exemptions from statutory requirements without

oversight from the Bundesrat (representative body of Lander). In France,centralized
national pandemic management initially left no room for manoeuvre at a regional or local

governance level, although local pandemic management has increased more recently. h
Mexico, there has been a lack of consultation and coordination between the Federal
government and State authorities, while in Colombia the over-centralised response poses
threats to territorial autonomy. In Japan, the emergency legal framework is unclear

14
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regarding the power allocation between central and local governments. In Spain, many
decision-making competences were centralised during the State of alarm. Despite the

stateds formally dec eures wad uniaterdly imposed ort ther e ,

regional governments during that period. In contrast , however, the absence of a
comprehensive nation-wide pandemic response strategy in the United States, and
delayed action at the beginning of the outbreak, contribute d to an ineffective, fragmented
and widespread response leading to significant loss of life.

A final concern is whether scientific advisory bodies are sufficiently independent of
executive bodies faced with executing and implementing emergency Covid responses.
This is particularly important given the impact that scientific advice can have on the shape
of emergency regulations themselves. It is concerning therefore that the independence

of the United Kingdomds Scienti f iomed(Acncers or y

exacerbated by the lack of transparency on the membership or processes of this group
since the lockdown began.) Indeed, the UK reporter has raised a humber of concerns
about transparency in respect of public health processes generally.

d. Emergencies, duration and derogations

The impermanence of extraordinary measures, and the frequency of scheduled
democratic reviews, is an essential element of a human rights regarding framework for
the conduct of health emergencies. The temporal framing and review structure of Covid-

19 measures vary across jurisdictions included in this report. In Chile, France, Greece, Italy,

Singapore, Spain, the United Kingdom, New Zealand, the Philippines and Zimbawe for

example, emergency measures are for the most part subject to temporal restrictions and

timed parliamentary review. In Germany, sunset clauses are entrenched under the
federally applicable Infectious Disease Prevention Act, but courts have had to step in to
require sunset provisions and regular democratic review of the delegated legislation of

particular Lander. In the United Kingdom, the Coronavirus Act is valid for 6 months, but

can be renewed by Parliament.

In other jurisdictions, time limits and extensions are less susceptible to parliamentary
review. In South Africa, the Disaster Managment Act specifies that the state of disaster

15
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lapses three months after it has been declared and can then be extended each month

thereafter by the executive. In Colombia there is a risk that temporary measures adopted

through extraordinary powers will beco me per manent . Chinatds wide
ended emergency control powers grant arbitrary powers to non -state actors, while Hong

Kong does not have requirements for periodic review (despite the sunset clauses in place

for delegated regulations). Coupled with the significant powers afforded to the executive,

the situation in China and Hong Kong is a particular cause for concern.

Interestingly, reporters deviate on whether full states of emergency ought to be declared.

For a number of jurisdictions, therepor t er s have selected as Obest
States have stopped short of declaring states of emergency where they would arguably

be constitutionally permitted to do so. This has been the case in South Africa (where the

O0state of diosrats toefr 6a sftwlpls csohnst i t uti onal 0st af
and Zimbabwe. In Germany, the Constitution only permits states of emergency in times

of war. Consequently, the | anguage of a O6pand
construction of the German Infectious Disease Prevention Act, and fundamental rights

cannot be limited beyond ordinary constitutional standards.

The framework for derogations under jurisdictions governed by the European Convention

on Human Rights, the United Kingdom, Germany and Italy, has also not been deployed.
Some commentators have questioned why this device has not been pursued given the
extent of the scale of limitations on specific convention rights. 9 Indeed, the report on the

UK highlights this as a point of concern, reflecting a broader debate on this issue within
that jurisdiction. Nevertheless, the report on Italy views the limitations currently in place

as compatible with specific rights limitations grounds under the Convention (and the

ICCPR), while in Germanyno derogations have been issued from the ECHR or other
international treaties.

In this context, the risk arises that ordinary limitation mechanisms for human and
constitutional rights may become elasticated through this process, weakening rights
safeguards in normal conditions. The advantage of declaring derogations (which are
themselves subject to particular strict necessity requirements) would be to draw a clear

9 A Green, States should declare a State of Emergency using Article 15 ECHR to confront the
Coronavirus Pan demic 8Strasbourg Observersl April 2020.
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line between limitations under health emergency conditions, and the limitations that

apply in normal conditions. Nevertheless, the risk of declaring emergencies is that they
give greater scope to States to limit fundamental rights and potentially place a lower

justificatory burden upon the executive.

e. Criminalisation, proportionality and excessive  limitations of rights

The mark of a human rights compliant system is the principle of ultima ratio rendering
the use of the criminal law as the last resort mechanism. Consequently, Governments need
to resist overuse of the criminal law and penal sanctionsto enforce compliance with health
enhancing measures. A number of jurisdictions deviate from this principle, however, and
have introduced broadly defined novel crimes and disproportionate penalties in an
attempt to enforce lockdown regulations and provisions designed to limit the pace of
Covid-19 spread. In Singapore and Taiwan, the overuse and disproportionality of criminal
sanctions has been highlighted. In Spain, in the enforcement of containment measures,
authorities made extensive use of their disciplinary powers, resulting in a disciplinary legal
framework which tends to arbitrariness in the imposition of penalties. In Russia, the
Philippines, South Africa, Singapore and Zimbabwe the criminalisation of fake news(with
often disproportionate penalties attached ) has been used (to different degrees) to silence
certain criticisms of government and media efforts to hold government accountable.
Certainly, in Zimbabwe, the breadth of the offences on misinformation, and the use of
disproportionate criminal penalties, lend themselves to arbitrariness. Moreover, in Russia,
Parliament has toughened administrative liability for non -compliance with the lockdown
measures, and the reporter has voiced concerns about the legality of the fines enforced
for the breach of self-isolation requirements at the regional level. In Kyrgyzstan,criminal
penalties for violations of curfew and state of emergency regulations were
disproportionately toughened. Finally, in Hong Kong the Government invoked emergency
powers to ban face coverings in all public gatherings due to concerns about large scale
anti-extradition protests.

Alongside the proportionality of criminal law penalties, the re are also widespread
concerns about disproportionate restrictions of civil and political rights. Excessive
restrictions on freedom of movement in India, which include a prohibition on essential
services such as transport for key workers, violates the neessity requirement. Similar
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concerns have been raised in Colombia where children and adults over 70 yearsold were
completely locked in during a significant period of time. Questions have also been raised
on the necessity of restrictions on exercise in Souh Africa, and the need for a night time
curfew. Similarly, the 3-month nightly curfew on residents of Melbourne arguably
breached the Victorian Charter of Human Rights and Responsibilities. In Nigeria, a number
of concerns are raised regarding excessive ights limitations, including States exceeding
their constitutional powers when making Covid -19 regulations, and the lack of human
rights and constitutional conformity of the colonial era 1926 Quarantine Act and more
recent proposed 2020 Infections DiseasesBill. In Spain and Singapore undue restrictions
of the right to vote on those showing symptoms of Covid -19 have been highlighted. In
the Philippi-o#loutsled PplHdusTeyg constitutes a
Israel, the right to freedom of expression and peaceful assembly have been unduly limited.
In Turkey, Russia and Kyrgyzstan rights restrictions under Covid 19 regulations are said to
have exceeded executive authority or lack constitutional foundation. Similarly, in Taiwan,
Zimbabwe, China and Hong Kong unlimited executive power is said to constitute
significant threats to civil and political rights. Finally, in Japan behaviour modification
requirements of citizens arguably interfered de facto with their rights and freedoms.

Excess inthe use of criminal law or overly restrictive lockdown procedures are only
exacerbated by heavy-handed policing, sometimes in terms of overuse of petty offences,
a matter we return to in section (h) below.

f. Privacy and other rights

Many reporters voice concerns about the threats to privacy and data protection rights
posed by proposed surveillance and tracking and tracing technology. This is particularly
the case where data gathered for health reasons are shared with, or stored by, police or
national security bodies. In Australia, the development of drones and the use of mobile
phone data to monitor compliance with social distancing has potential to infringe not
only the right to privacy, but the right to freedom of expression and the right to peaceful
assembiy. In Brazil, marginalised groups have been subjected to excessive surveillance. In
China, epidemic control measures effectively force citizens to surrender personal data
which is shared with the police. In Hong Kong, personal data relating to the identity or
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location of the data subject may be disclosed to a third party without the consent of the

data subject/individual and used for unintended purposes leading to serious privacy

concerns. Similarly,the retention period for personal information col lected in Hong Kong

for virus testing is not specified. There is also significant controversy in Israel which has
introduced | egislation authorising the Shin B
use mass electronic surveillance to monitor Covid-19 patients and their contacts. These

powers have been used to quarantine citizens based on incorrect information and

insufficient epidemiological justification. In Kyrgyzstan, the imposition of an insecure
surveillance app allows for data to be used for reasons other than fighting the pandemic,

while in Nigeria there is a lack of transparency around the use of citizen data and
collaboration with telecommunications companies which undermine accountability for

data collection, use and control. In New Zealand, the surveillance by citizens of one

another has been viewed as a privacy concern. In Hong Kong, the fact that personal data

relating to identity, or the location of the data subject, may be disclosed to a third party

without consent (and potentially used for unintended purposes) has been highlighted as

a serious concern. In Russia, the use of cyber surveillance tools to enforce compliance with
mandatory lockdowns coupled with the lack of transparent institutional safeguards is

worrying. In Taiwan, privacy r i ght s are severely under mi ned
coordination with telecommunications companies to retrieve digital footprints and

capture real-time digital locations, while surveilling digital signals 24/7 to enforce

guarantine measures without proper monitoring or review mechanisms. In the Philippines

t he O-tochwosuesed policy threatens privacy rights.
information regarding the contact tracing applications. Finally, in South Africa, the
sweeping and non-consenstal col | ecti on of i ndividual s | oc
providers is said to be potentially unconstitutional, notwithstanding the presence of

institutional safeguards such as the Covid 19 judge.

There is little question that the protection of pri vacy and data rights interplay heavily with
the capacity to realise a range of other rights, and it would be a mistake to isolate privacy
from the general scheme of rights protections. As is commonly the case with the
protection of these rights, the struct ures of oversight and the norms applying to the use
of data is extremely important. It is also crucial that the data collected in the pursuit of
health must be restricted for that particular use and remain in the hands of government
departments tasked with protecting health, rather than being used by police or military
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for broader political purposes . One of the largest risks going forward is that jurisdictions
will normalise systems of surveillance embedded in Covid19 track and trace technology
in ways that fundamentally alter the basic protections of individual privacy.

g. Failure to protect socio -economic rights and discrimination

The Covid-19 measures clearly pursue the rights to life, health and access to health care.
Certainly, in states like China the priority given to the progressive realisation of the right
to health (Art. 12 ECESCR) has been noticeable, while the health secgs response in
countries like Germany, Greece, Turkey, Singapore and Taiwan have been similarly robust.
But the scale of the lockdowns have resulted in unprecedented economic restrictions
spawning widespread unemployment and consequent poverty. The threat to core socio-
economic rights has been particularly serious in jurisdictions where the economic
compensation structures are inadequate. In Brazil, despite an emergency basic income
scheme, widespread violations of the rights to life, health, food, safety and work were
evident. In Chile, the measures designed to mitigate the socio-economic impacts of the
pandemic have been too slow to avoid violations of similar rights. In France, as the
economy weakens there are concerns about the (future) sociceconomic impact of the
relatively long and drastic lockdown, despite the government having adopted a package
of measures to attenuate the repercussions of the lockdown. Especially younger
employees and unskilled workers appear likely to face difficulties in the near future. In
Greece, concerns are raised about the impact of the measures on the enjoyment of socie
economic rights. In Israel, the lack of a systematic response has left businesses and
households in peril. In Japan, despite extensive supplementary budgetsto address the
health and socio-economic impact of the crisis as well as greater institutional protection
against victims of hate speech and domestic violence, the obligations to protect health
and life were inconsistently fulfilled due to failures in testing and provision of medical
care. In India, there is a lack of satisfactory engagement with rights to food, shelter,
livelihood and security under Article 21 of the Constitution, leaving millions in dire
circumstances. All of these have a knockon effect on the right to health itself. In
Colombia, threats to rights to food, water and housing have emerged from mandatory
preventive quarantines. In Kyrgyzstan, the government was unable to strengthen the
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healthcare system during lockdown to prepare for the inc rease in patients after measures
were | ifted. I n Mexico, the federal gover nmen
the socio-economic rights of the population and the civil rights of vulnerable groups such
as women and migrants has been raised asa point of concern. The Zimbabwean case
shows the serious rights violations resulting from destitution and a weakened health
system, a problem that has arisen insome regions of South Africa. In the United Kingdom,
systemic failures in respect of the right to life and health as well as concerns relating to
the right to food have been raised. Finally, in the United States, grave public health failures
resulted from the lack of a comprehensive nation-wide pandemic response strategy and
serious delays were cawsed by an ineffective and fragmented national response.
Moreover, the spread of misinformation by the Trump administration, including
undermining scientific guidance, discouraging the use of PPE, and understating the
gravity of the public health situation, contributed to non -compliance with public health
measures and the greater propagation of COVID-19.

There is no question that the impact on socio-economic rights is unequal, and that
particular categories of rights bearers are far more drastically affected by the lockdowns
than others. In Australia, the unequal impact of the virus on the health rights of indigenous
Australians and asylum seekers has been highlighted, while in China, discrimination
against Africans is an issue. In Brazil, excessive enforcement against marginalised groups
in favelas is a source of concern. In Chile, preexisting inequalities have resulted in certain
groups being disproportionately affected, and there is a lack of consideration of the
effects of the pandemic on indigenous communities, female workers and sexual and
reproductive rights. In Colombia, despite social measures adoped to tackle inequality and
social rights, the burdens imposed by the lockdown were unequally distributed between
the wealthy and the poor. Moreover, the lockdown has had a significant impact on the
rise of domestic violence against women. In France, paricularly in the earlier days of the
pandemic, vulnerable populations (such as those in the suburbs of Parig were hit hardest
due to pre-existing inequalities. In Greece, refugees, and those seeking refugee status, as
well as other vulnerable groups were more likely to be disproportionately affected by the
pandemic, while asylum seekers kept in crowded detention centres were unable to socially
distance. In Israel, asylum seekers have received very little support and are more likely to
contract coronavirus and suffer dire social and economic consequences under restrictive
measures. In Italy, despite the government taking considerable steps to strengthen the
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public healthcare system and mitigate the economic effects of the crisis and containment

measures, thee has been a strong differential impact of the measures on certain groups

such as prisoners and women. Most alarming is the Italian government decision to declare

ports unsafe for people rescued from foreign boats which constitutes a breach of Italian
international law obligations. In Japan, economic stop-gap measures were often
insufficient to address the job-losses of non-regular workers and other vulnerable
persons, while the 6speci al cash payment to t
centric tradition creating difficulties for women in unsafe home situations. Moreover,

foreign students were discriminated against in respect of emergency student support. In

Nigeria, the strong legislative response to the increased rise in gender violence, was
implemented alongside a stark division between those with and without internet activity

in terms of access to healthcare and capacity to retain employment. In Singapore, the
highly effective health response and ¢tlhe speci
were accompanied by the disproportionate hardship of migrant workers. In South Africa,

one of the most unequal societies in the world, our reporter has emphasised the unequal

burdens imposed by the lockdown between the wealthy and the poor. In Taiwan, school

students were severely affected by disproportionate travel bans, while the mask

di stribution system failed to accommodate the
Kingdom, the reporter has highlighted the serious and disproportionate impact of

systemic failures on ethnic minorities, disability rights and the rights of older people.

Finally, in the United States, it is clear that certain groups, especially racial minorities,
populations in detention, and elderly populations, have been disproport ionately affected

by COVID-19 and the pandemic has exacerbated already considerable health and socie

economic disparities.

All of these examples indicate a broader set of human rights concerns regarding
discrimination and inequality, and a need for States to engage far more actively with
countervailing measures to ameliorate the extent of rights limitations, thereby ensuring

that these do not become rights violations. \
relation to Covid-19, access to telecommunications and internet, and a range of novel

responses to the increase in domestic violence are just some examples of the types of
countervailing measures that are needed to avoid gross human rights abuses.
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h. Enforcement powers and practice

Even the best legal fameworks that have been put in place will be undermined by
excessive policing. General reliance on broad regulatory discretion in the Covid 19 context
has only exacerbated this problem. In Spain, authorities made extensive use of their
disciplinary powers in enforcing lockdown provisions, using a disciplinary legal framework
which resulted in arbitrariness in the imposition of penalties. Similarly, in the United
Kingdom, the co-existence of non-binding advice and legislation/regulations have
arguably led to the overuse of discretionary powers by police officers. In Israel, the police
are overly prone to arrest and detention of demonstrators with insufficient legality and
accountability structures in place, while in Japan, police powers used in the fight aganst
Covid-19 are only tangentially linked to relevant statutory powers.

The most alarming trend, and the source of the greatest human rights concerns, rests in
the way in which the enforcement of Covid-19 measures have beencharacterised by
police and military violence. In Brazil, excessive violence against marginalised groups,
including favelas, is raising alarm. In Hong Kong, police are taking advantage of new
regulations for political ends and exercising excessive force. In India, ourreporter speaks
of human rights overreach through implementation, with an excessive use of force being
used by police and insufficient inbuilt mechanisms of police oversight. In Nigeria, there
are reports of brutalisation and attacks on journalists and health workers who were
supposed to be exempted according to the lockdown orders, and the Federal and State
Covid-19 regulations lack sufficient detail to proscribe excessive enforcement. In South
Africa, there are widespread reports of excessive enforcementof the lockdown and
sometimes egregious violence used by the police and armed forces to enforce lockdown
measures. In the Philippines, there are reports of excessive use of force and abuse in
implementing Covid -19 measures while in Zimbabwe there are clea abuses of power by
security forces in implementing the lockdown orders.

These are just a few examples of a growing trend globally of an overuse of policing and
security powers, indicating the urgent necessity of implementing training in human rights
and sensitive policing, as well as requiring adequate resourcing of policing structures.

[l Summary Evaluations
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As is evident from the tables below, the detailed jurisdictional chapters in this report are
not symmetrical, and reporters have emphasised varying aspects of their particular
jurisdictions.° The tables below are replicated at the end of each chapter but are compiled
here to give the readers an overview of issues. The previous section has sought to put
these into a thematic structure, but the tables below will provide readers with a quick
reference of specific issues. Inevitably, these tables do not convey the depth of each
chapter, and we recommend reading each in more detail to explore the issues highlighted
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in this introductory overview.

a. Australia

Best Practices

T

Rather than cancelling or postponing elections, Australia has continued to
allow citizens to vote through pre -voting and postal voting.

Border closures are temporary, subject to ongoing review, and apply equally to
all Australians while containing appropriate exceptions for key workers.

The Australian Government has announced an additional AUD$150 million to
support Australians experiencing domestic, family and sexual violence due to
the fallout from coronavirus, which includes counselling services, support
programs and a new public communication campaign.

Australiads | eaders have condemned
Asian ethnicity and called upon the public to speak out against racism.

Concerns

1

The suspension of Parliament and the concentration of power in the executive
have the potential to undermine democratic deliberation at a time where more
accountability is required, not less.

10 our sample of jurisdictions does not attempt to be fully comprehensive, and we aware that there is no
jurisdiction included from Latin America and the OAS. For further information on these see::6 OA S
Practical Guide to Inclusive RightsFocused Responsesto COVIBL 9 i n t h e 7 Aprit 2020; Riosesah

Launches

and Antoniazzi, 6 C O V19 &nd the Need for a Holistic and Integral Approach to Human Rights Protection:
Latin Ameri ca and t he l nverted Principle of

On

Verfassungsblog, 25 April 2020; Antoniazzi and Steiniger,06 How t o Pr ot ec't Hu man

Corona? Lessons from the InterkAmer i can Hu man , RILgTalk!,4d M&/\2620. e md
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Indigenous Australians appear both more likely to contract coronavirus and
more likely to suffer severe symptoms once infected, but little has been done
to address their specific needs.

Keeping asylum seekers in crowded detention centres rather than authorising
their release into the community might amount to inhuman or degrad ing
treatment.

The imposition of a 3-month nightly curfew on residents of Melbourne may
constitute a disproportionate restriction on liberties and breach the Victoria
Charter of Human Rights and Responsibilities and other international human
rights norms.

The development of drones and the use of mobile phone data to monitor
compliance with social distancing orders has the potential to infringe a number
of rights, including the right to privacy, the right to freedom of expression and
the right to peaceful assembly.

b. Brazil

Best Practices

T

The emergency basic income scheme (monthly payment of 600 Brazilian reais,
or approximately £90 or US$115 is ensuring the subsistence of economically
vulnerable groups, therefore enabling their compliance with social distancing
measures.

Courts are operating remotely with an overall increase in their productivity.

As aresult of judicial decisions, the powers of the executive are being contained.
Transparency and accountability bodies remain operational. In particular, the
National Council of Justice is issuing in-depth public notices and reports on the
current state of affairs.

Prosecutorial organs, both at federal and state levels, are fully operational.
State and municipal authorities have enjoyed autonomy to create and
implement measures in response to COVID 19, taking into consideration local
needs. This localised approach has allowed health professions to implement
locally-tailored measures, optimising responses to the pandemic.

Concerns
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1 Alleged violation of the rights to life, health, food, safety and work have taken
place due to implementation hurdles at all national levels.

1 The pandemic hasexposed and worsened existing inequalities.

1 Lack of monitoring and relaxation of environmental regulation (made possible
by the public opinionfés focus on Cf
commercial logging in the Amazon region.

1 Vulnerable groups, including indigenous peoples and inmates, have been hit
the hardest by lockdown regulations.

1 Excessive State surveillance and violence have occurred against marginalise|
groups, including favelas.

c. Chile

Best Practices

T

)l
T
il

|

Declaration of state of disaster or emergency according to the Constitution.
Parliament, Government and Judiciary remain in operation.

Accountability of measures in place.

Some measures designed to mitigate the socio-economic impacts of the
pandemic.

Implementation of warning devices to support victims of domestic violence.
Consideration of persons with mental disabilities, children and adolescents in
the implementation of socio -economic and restrictive measures.

Concerns

T

= =4 4

Vulnerable groups are more affected by the pandemic due to pre-existing
inequalities.

Issues of government transparency in the distribution of COVID-19 information.
Issues in the coordination between the different organs of the State.
Humanitarian Plan of Return under illegal and unconstitutional r equirements.
Lack of implementation of all available measures to ensure both right to vote
and right to health.

Slow implementation of measures to mitigate some of the socio -economic
impact of the pandemic.
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l

Lack of consideration of the effects of the pandemic on indigenous
communities, female workers and sexual and reproductive rights.

d. China

Best Practice

T

Generally speaking, by the standards of a state of its size and resources, Chini
has given due priority to the progressive realisation of the right to health (Art.12
ICESCR.)

Concerns

T

Widely drafted open-ended emergency control powers granting arbitrary

powers to non-state actors.

Persistent use of legal and nonlegal techniques of arbitrary detention.

Use of legal and non-legal social control techniques to censor and punish

speech aboutthe COVID1 9 pandemic and the gove
Discriminatory use of laws and non-legal social control techniques, especially
against people from provinces most directly affected by the epidemic and

against Africans.

Epidemic control measure effectively forces citizens to surrender personal data,
which is shared with the police.

e. Colombia

Best practices

1

Congress was able to resume sessions virtually and has exercised broad politica
control on the measures adopted to tackle the state of emergency.

The Constitutional Court is exercising its constitutional duties in reviewing the
legislative decrees issued under the state of emergency.

Social measures have been adopted to tackle inequdity and social rights.
Adjustments were made so that certain legal proceedings, such as the writ of
protection of fundamental rights, were processed through electronic means.
The public administration continued to provide services under partial virtual
schemes.
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1 Telecommunications have been categorised as a public service allowing for
state interventions that ease access to mobile and internet services.

1 Temporary release of vulnerable prisoners to comply with their confinement at
home.

Concerns

9 Overregulation has created confusion and there is no clear understanding of
the rules in place.

1 Risk that temporary measures adopted through extraordinary powers become
permanent.

1 Children and adults over 70 yearsold were completely locked in during a
significant period of time.

1 Facilitated public contracts procedures risks corruption and misuse of public
funds.

1 Over-centralised response poses threats to territorial autonomy.

1 Congress has not exhaustively assessed all of the measures adopted by the
government through its political control powers.

1 Most of the measures that limit fundamental rights for public order reasons are
not subject to automatic judicial control.

1 The volume of the decrees has overburdened the Constitutional Court. After
four mon ths of being completely devoted to rule on legislative decrees related
to the pandemic, the Constitutional Court is currently dealing with both the
decrees and a backlog from the temporary suspension of the procedures on
abstract and concrete review.

1 Most judicial proceedings were temporarily suspended, raising concerns for the
right to access justice.

i State response to protect prisoners from COVID-19 has been insufficient.

1 The burdens imposed by the lockdown were unequally distributed between the
wealthy and the poor.

1 Executive minded response, with limited accountability mechanisms.

1 Threats to socio-economic rights such as the rights to food, water and housing
emerging from the mandatory preventive quarantine.

1 The lockdown has had significant impact on the rise of domestic violence

against women.
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1 The executive tried to use its extraordinary measures to tackle ordinary
measures thereby undermining the separation of powers.
f. France

Best practices

T

With a view to safeguarding legality and legal certainty, a tailor-made legal
framework for pandemic management was swiftly adopted i instituting a
temporary state of health emergency fi which, importantly, also provided a
solid legal basis for the postponement of elections.

The enacted legal framework contains appropriate sunset clauses which, in turn,
signifies that the prolongation of the state of health emergency must rest on
parliamentary consent.

Parliament was not suspended, but its activity was reduced to a strict minimum.
This allowed, on the one hand, the adoption of necessary laws in view of the
pandemic and, on the other hand, provided for (a minimum of) democratic
accountability.

Courts were fast to respond to claims concerning fundamental rights
protection. Despite their initially rather deferential stance in preliminary rulings,
judicial review limited/terminated a numb er of measures that were found to
excessively limit, inter alia, (1) the freedom of worship; (2) the freedom of
assembly; and (3) the right to privacy and data protection.

The adoption of measures, both tightening and lifting restrictions, occurs in line
with (novel) scientific evidence. The pandemic management is hence regularly
re-evaluated and readjusted.

Concerns

T

T

The centralized national pandemic management left (initially) no room for

manoeuvre at a regional or local governance level. Hence, the drastic
confinement restrictions were not necessarily appropriate across the entire
country. More recentl vy, however, t h
has increased, e.g. with cities adopting locally suitable measures.

There are concerns about the future) socio-economic impact of the relatively

long and drastic lockdown. Despite the government having adopted a package
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of measures to attenuate the repercussions of the lockdown, the economy has
been considerably weakened and the job market shaken up.Especially younger
employees and unskilled workers are therefore likely to face difficulties in the
near future.

Particularly in the earlier days of the pandemic vulnerable populations were hit
hardest due to pre-existing inequalities. The situation in the suburbs of Paris
was a case in point.

The President engaged in war rhetoric which, in the first place, triggered a sense
of panic (especially with the elder population) and, the longer the pandemic
lasts, contributes to a sort of corona-f at i gue gahd 6t e a d-fhds
seems far from being won.

g. Germany

Best Practices

T

Sunset clauses are provided for measures under the federal Infectious Disease
Prevention Act (IDPA), and the corresponding powers of the federal
government are available onlyifad pandemi ¢ st ate of
proclaimed by the Bundestag (Federal Parliament).

A politically coordinated national strategy is legally specified and implemented
by the Lander and local authorities, permitting some regional variation.

Courts remain open with adjustments for social distancing in courtrooms.
Courts conduct limited review of lockdown measures based on harm
assessment in preliminary rulings, subject however to full hearings at a later
stage.

Courts have overturned some blanket bans and required nuanced and
regionally tailored lockdown measures, as well as sunset clauses and regulal
political review of lockdown measures imposed by the Lander (German states)
through delegated legislation.

Concerns

T

Federal powers to enforce some provisions of IDPA conflict with the general
Lander responsibility for the implementation of federal law under the
constitution (Article 83 Basic Law).
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1 Provisions of IDPA that grant the Federal Minister of Health broad powers to
provide exemptions from statutory requirements without oversight from
Bundesrat (representative body of Lander) conflict with the legal status of
delegated legislation and amendment requirements for statutes (Article 80
Basic Law).

1 There is a rik, but as yet only sporadic evidence, that courts could be overly
deferential to the government lockdown measures in preliminary rulings due
to the limited standard of review.

h. Greece

Best Practices

1 Measures are temporary, subject to ongoing review. Legislation includes
sunset/expiry clauses.

1 Measures have been, by and large, in compliance with domestic and
international human rights law, although necessity and proportionality of
certain measures remains debatable.

1 Courts have fully reopened and operate with rules of social distancing.

Concerns

1 Excessive use of emergency legislation that delegate broad powers to the
executive.

1 The imposition of extensive restrictive measures through ministerial decisions
goes beyond the institutional role of these decrees.

1 Refugees, applicants for refugee status and other vulnerable groups are more
likely to be disproportionately affected by the pandemic.

1 Thousands of asylum seekers are kept in crowded detention centres where
social distancing is practically impossible.

1 Concerns about the impact of the measures on the enjoyment of
socioeconomic rights.

i. Hong Kong

Best Practices
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1 Sunset/expiry clauses for delegated regulation under Prevention and Control
Disease Ordinance (Cap. 599learly set out when Government would renew
and/or amend measures upon expiry. The Government also adjusts the
measures accordingly in response to the spread and surge of COVIB19.
Measures include quarantines at designated centres, stayhome quarantine,
closure of public places and restaurants, gathering prohibition, social-
distancing in restaurants and forced medical testing etc.

1 Breach of regulation can attract criminal liability of a fine or up to 6 -month
imprisonment.

1 Collection of saliva samples for QOVID-19 testing by the Health Department
according to the Personal Data (Privacy) Ordinance.

1 Compensation may be available if property is requisitioned by the Government,
or where any article is damaged, destroyed, seized, surrendered to the
Government in connection with COVID-19.

9 Citizens may claim in tort against the Government for any act or omission
(however, this is also concern because the Prevention and Control of Disease
Ordinance (Cap. 599) requires that claims of this kind must be made within 6
months of the act or omission, whereas normal limitation period for tort claims
is 6 years).

Concerns

1 COVID-19 hit HK against the backdrop of ongoing large -scale antiExtradition
protests in June 2019, where the Government invoked the archaic Emergency
Regulations Ordinance (ERO). This granted the passing of emergency
regulations to the executive alone to impose an anti-mask regulation in all
public gathering in Oct 2019, and to postpone the general election in July 2020.
The ERO claims power to trump all aher laws in case of emergency or public
danger, and there is no requirement for periodic review leading to an executive -
centric response.

1 No effective oversight mechanisms by the legislature or any other
governmental body.

1 COVID-19 measures are also implenented against the backdrop of a newly
introduced National Security Law (NSL)by the PRC legislature directly in Hong
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Kong in June 2020. The NSLstates clearly that acts of the newly established
National Security Commissions are not amenable to judicial review.

Police appear to be taking advantage of new regulations for political ends and
are exercising excessive force in enforcement.

Personal data relating to the identity or location of the data subject may be
disclosed to a third party without the consent of the data subject/individual and
used for unintended purposes leading to serious privacy concerns.

Retention period for personal information collected for virus testing not
specified.

Court and tribunal hearings are postponed apart from urgent he arings such as
bail review or first remand. The independence and effectiveness of the judiciary

has been called into question by commentators and media.

j.

India

Best Practices

1 Constitutional emergency has not been invoked.

1 Based on the quasi-federal constitutional structure, the power of individual
States has been respected in taking enforceable measures in response to the
pandemic.

1 Courts remain open for essential and urgent matters.

Concerns

1 Excessive use of force by police in enfocing the lockdown measures across
States without adequate inbuilt mechanisms of oversight.

1 Excessive restrictions on freedom of movement, including a prohibition on
essential services like transport for key workers, beyond what is necessary.

1 The lack of engagement with socio-economic rights, in particular, the rights to
food, health, shelter, livelihood and security under article 21 of the Constitution,
leaving millions in dire circumstances.

1 The lack of a public health focus in the measures, including anabsence of
emphasis on adequate testing and treatment of Coronavirus.

k. Israel
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Best Practices

T

In recent months, the Israeli Police are regularly dispersing, arresting and
detaining demonstrators. It is incumbent on the A -G to provide clear lawful

guidelines that explicitly outline the role of the Police, and which can safeguard

the freedom of expression and peaceful demonstration of all Israelis.

The Knesset should repeal legislation authorising the Shin Bet to use mass
electronic surveillance to monitor COVID-19 patients and their contacts.

Specifically, the Israeli government should consider more proportionate and

accurate technological means to curb the virus.

The Israeli government must systematically respond to the COVID19

healthcare and economic crises. Equitable policy requires consistency,
coordination and the mobilisation of state resources via substantial grants and

loans to businesses and households at present.

Concerns

1 Democratic accountability: Since COVID19, Israel has imposed more

emergency regulations than at any t
of ordinary legislative processes in the Knesset and the concentration of power
in the Israeli Cabinet undermine democratic deliberation at a time where more
accountability is required in Israel, not less.

Legal accountability: I n March 2020
authority by freezing court activity through emergency regulations. Given the
impending corruption trial of PM Netanyahu, it is imper ative that Israeli courts
remain open.

Intra-executive accountability, independence and transparency: Under new
CoOvID19 | aws, | srael 6s Cabinet can ¢
unilaterally without explicit Knesset approval. Relevant Knesset commitees are
not sufficiently independent from the Executive. A senior (Likud) Knesset
member recently resigned from the Knesset Constitution, Law and Justice
Commi ttee <claiming that the panel
government decisions.

Emergencies, duration and derogations: The protection of Israeli human rights
has been automatically weakened due to COVID19 emergency laws. This is
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particularly concerning in Israel, where there is no formal constitution and an
ongoing state of emergency exists.

Criminalisation, proportionality and excessive limitations of rights: There are
widespread concerns about excessive legal restrictions of basic rights such as
freedom of assembly, freedom of movement and freedom of religious worship
due to COVID-19. On 30 September 2020, the Knesset amended the
Coronavirus Law to bar protesters from traveling more than a kilometre from
their homes to attend a demonstration .

Privacy and other rights: The use o
trace (despite objections made by the Shin Bet itself) has the potential to
infringe a number of human rights, including the rights to privacy, freedom of
expression and peaceful assembl vy.
suitable for close-contact detection and have quarantined citizens based on
incorrect information and without epidemiological justification.

Failure to protect socio-economi ¢ rights and di s
seekers remain vulnerable to suffer dire social and economic consequences as
a result of COVID-19. It seems little has been done by the government to
address their particular socio-economic needs.

Enforcement powers and practice: There are serious concerns with excessivi
policing of Israeli protests against Netanyahu (personally) and the government
across ‘the country. Oof particul ar

Minister of Public Security with the work of the police.

Italy

Best Practices

T

Function of the Parliament was not suspended & democratic deliberation
continued satisfactorily given the circumstances.

The emergency decreelaws adopted by the Government were introduced to

the Parliament and transposed into law by it within 60 days from their adoption,

in conformity with Article 77 of the Italian Constitut ion (i.e. the legal basis on
which they were enacted).
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1 Measures adopted have been largely in compliance with the constitutional
rights provisions of the Italian Constitution, as well as with those of the ECHR
and the ICCPR; necessity and proportionality hae been largely satisfied.

1 Temporality of the state of emergency and the emergency measures has been
observed so far.

1 Measures are adjusted in line with changing data.

1 The Italian Government has taken some considerable steps to strengthen the
public healthcare system and mitigate the economic effects of the crisis and
the containment measures.

Concerns

1 No constitutional basis for the declaration of the state of emergency, which was
decided without Parliamentary approval.

1 Impaired possibility for judicial review of the measures: the function of courts
and the relevant legal deadlines were suspended until 11 May, with courts
remaining open only for urgent matters such as arrests or payment injunctions
which can be filled electronically.

1 Differential impact of the measures on certain groups:

1 Concerns about current and, especially, future impact of the economic

o For prisoners, social distancing is difficult to observe due to space
constraints in overcrowded Italian prisons; similar conditions are
experienced by migrants, refugees and asylum seekers who are still held in
crowded detention centres.

o The I talian governmentos deci gorthen
disembarkation of people rescued from boats flying a foreign flag due to,
and for the duration of, the public health emergency is alarming and in
breachofl t al yd6s i nternational human r

o Documented increase of domestic violence against women during the

lockdown, as well as undue difficulties to access legal abortion.

consequences of the measures on the enjoyment of socioeconomic rights.

m. Japan

Best Practices

36




30 October 2020

1 Contact-Confirming Application (COCOA) introduced to share information on
contagion requires strict user consent, guaranteeing their privacy.

1 Institutional support has been provided to victims of hate speech and domestic
violence and abuse.

1 Two extensive supplementary budgets were enacted to address the health and
socio-economic impacts of the crisis.

1 Employment Adjustment Subsidy has been fully employed, due to a broadened
scope and facilitated procedures.

7 Various social supports for those who lost their livelihoods.

Concerns

1 The emergency legal framework is unclear regarding the power allocation
between the central and local governments.

1 Theopaque policy of avoiding mass-testing in the early phases of the outbreak
may be contradictory to the right of access to information.

1 The relationship between the Government and scientific experts has been
controversial.

1 The obligations to protect health and life have not been fully performed due to
failure to provide suspected disease carriers with tests and delivering necessary,
medical care to patients.

1 The request of behaviour modification to citizens arguably interfered de facto
with their rights and f reedoms.

1 Police power was employed in the fight against COVID-19 through tangentially
relevant legislations.

1 Japan wasthe only G-7 state not providing general exceptions for long -term
residents in its entry restrictions.

1 Economic stop-gap measuressuch as the Employment Adjustment Subsidy are
insufficient to address the job losses of non-regular workers and other
vulnerable persons.

1 TheSpeci al Cash Payment to the 06Heaad
tradition and creates difficulties for wom en in unsafe home situations.

1 The large part of support has focused on quick-fix, short-sighted cash benefits

and the adoption of procedures designed to induce applicants to loans.
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1 Emergency Student Support is highly selective and includes discriminatory
criteria against foreign students.

n. Kyrgyzstan

Best practices

1 Official notification about the declaration of a state of emergency made under
Article 4(3) of the ICCPR to the UNSG.

1 Courts remain open.

1 Gradual lift of restrictive measures.

Concerns

1 Discriminatory policies on issuing special authorizations for movement
(including towards journalists, lawyers, and social workers).

1 Imposition of an insecure surveillance app that could be used for reasons other
than to fight the pandemic.

1 The government may have exceeded their authority in limiting fundamental
rights and freedoms by imposing strict lockdowns and state of emergency,
especially given the fact that people were not offered any kind of
compensations for the loss of their income.

1 Criminal penalties for violations of curfew and state of emergency were vastly
toughened.

1 The inability of the government to strengthen the healthcare system during
lockdown to prepare for the increase in patients after measures were lifted.

0. Mexico

Best Practices

1 The federal government has not made disproportionate use of the statutory
emergency measures.

1 The federal judiciary has implemented the necessary measures to continue
functioning by online means.
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1 Local executive and legislative powers have been actively engaged in
responding to the pandemic. Most local legislatures have amended their
standing orders to continue deliberating by online means.

1 The federal legislature issued an Amnesty Law to reduce the prison population.

Concerns

91 Lack of coordination between federal and state authorities compromises the
efficiency of governmental action to mitigate the pandemic.

T The federal governmentds communicat

T The Presidentds Cc onst angressandt aitck af thel
government.

T The feder al governmentds | ack of p-o
economic rights of the population and the civil rights of vulnerable groups
women and migrants, inter alia.

f The federalgover nment s | ack of policies
beyond social distancing measures.

T The federal governmentds delay in a

T The feder al |l egi sl atureds gener al p

T The feder al gover nme n taiined faced th merfornezlam

enforcement tasks.

p. New Zealand

Best Practices

1 An Epidemic Response committee was established to scrutinise the
Governmentds action in |ieu of the
The select committee met by Zoom (and broadcasts these meetings publicly)
during the Lockdown period.

T Courts remain open for matters that
personal safety and wellbeing, or proceedings thataretime-c r i t i c al §
access to justice,and jury trials resumed as soon as practicable.

1 Lockdown regime is supported by a national plan consisting of a four -level alert
system enabling foreseeability and transparency.

Concerns
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1 New COVID-19 Public Health Response Act was rushed through the demaratic
process and failed to incorporate international and domestic human rights
instruments.

1 An executive minded response consisting of unwritten executive orders can
create confusion and compromise the requirement in the Bill of Rights Act 1990
thatlimit s ri ghts be prescribed by 061l awt

1 Epidemic Response committee does not have its full powers to scrutinise
urgent government regulations, and it lacks any powers to recall Parliament if
it thinks it necessary.

1 There is arisk of invasion of privacy among citizens as some people have taken
to covertly supervising the activities of other citizens (reporting their
neighbours, for instance).

1 Inadequate measures in place to protect the data of individuals subject to
guarantine and managed isolation at the border.

g. Nigeria

Best Practices

1 The National Human Rights Commission established a protocol with the
Presidential Task Force on COVIBEL9 to ensure accountability for the violations.
All the alleged violations have been reportedly communicated to the oversight
Ministries of the law enforcement agencies for full investigation and
accountability. The Commission promised to give monthly updates on the
reports from the various Law Enforcement agencies, of accountability steps
taken, as well as a report where no action is taken.

1 Internet access got priority attention, as the Nigerian Governors Forum began
to implement an earlier agreement with communications stakeholders to
reduce cost of right of way (RoW). The cost of RoW has long been identified as
one of the impediments to ensuring reliable broadband Internet connectivity in
the most remote areas of Nigeria. Internet connectivity became a key
infrastructural need to ensure kids continue learning as all schools were closed
down as part of the lockdown measures, with impacts on the right of students
to education.
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=

T

Introduction of virtual court hearing to address the challenge of access to
justice.

After outrage by citizens, the National Assembly yielded and announced a
public hearing to get inputs into the proposed Infectious Diseases Bill 2020.
Given the spate of gender violence reported during the lockdowns and the
conversation it generated, the Nigerian Senate passed the 2020 Sexua|
Harassment Bill, which seeks to prevent, prohibit and redress the sexual
harassment of students in tertiary educational institutions in Nigeria.
Declaration of a state of emergency on sexual and genderbased violence.
Expedient response of Government to the pandemic in terms of legislation and
executive orders.

Decongestion of prisons and increased use of alternatives to imprisonment.

Concerns

T

The relevant COVID19 Regulations issued by the President and by different
states in Nigeria may have given some legal effect to the lockdown measures,
but did not provide legal justification for the human rights limitations by
security operatives purporting t o be enforcing the
orders. Some states may have exceeded their constitutional powers to make
regulation to curb the spread of COVID-109.

Lack of transparency around use of citizens data and collaboration with
telecommunications companies make it difficult to hold the relevant player
accountable.

Although Internet connectivity got some attention as acknowledged above,
many States are yet to implement the RoW agreement cited above. Only Seven
Nigerian states out 36 states in Nigeria have complied with this agreement .
Those with access have simply moved on to a new way of life, accessing
healthcare, education, information online and working remotely but life ¢ ame
to a halt for those with no access or who cannot afford the cost of access.

The 1926 Quarantine Act is a coloniatera law which does not conform to the
global human rights standards and frameworks that Nigeria has since adopted.
Reports of brutalisation and attacks of journalists and health workers who were

supposed to be exempted according to the lockdown orders.
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1

l

The proposed 2020 Infectious Diseases Bill does not meet minimum human
rights standards and creates doubt about the extent to which Nigeria is willing
to uphold human rights principles in the implementation of emergency
measures.

Federal and State COVID 19 Regulations lack detailed protocol for enforcement
and this explains widespread rights violations.

Access to Justice is still a challengedr litigants because of poor infrastructure.
Most courts in Nigeria lack the infrastructure to implement the National Judicial
Council guidelines for virtual court hearings.

r.

Russian Federation

Best Practices

9 Courts remained open during the mandatory lockdown and judicial review of

the cases related to the protection of constitutional rights and freedoms was
regarded as urgent by the Supreme Court of Russia and the Council of Judges
of Russia.

Regular online discussions between federal and ragional authorities on the
status of the coronavirus outbreak across the country and implemented
measures with TV broadcast announcements.

Russia remained among the leaders in terms of the number of coronavirus tests
conducted.

Concerns

1 The federal regions of Russia may have exceeded their constitutional authority

in limiting fundamental rights and freedoms while implementing lockdown
measures.

Russia was using cyber surveillance tools to enforce compliance with the
mandatory lockdowns in several regions and there is a concerning lack of
transparency about institutional safeguards in place.

Russian Parliament has toughened administrative liability for non-compliance
with the lockdown measures implemented to fight the coronavirus, but the
legality of the fi nes enforced for the breach of self-isolation requirements at the
regional level remains questionable.
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1T Russia has -falketradwd@nltegi sl ati on wh

to suppress dissent at tchraavigue.ver n me
The - Addi and vote on constitutional
unnecessary as a matter of Russian law and the daily rate of new coronavirus

infections being unacceptably high.

s. Singapore

Best Practices

1 Political will and ext ensi ve | egi sl ative frari
Out break Response System Condition
various ministries for a coordinated response, and the use of government funds
to alleviate economic impact.

1 Sunset clauses in relation to legislation and executive regulations.

1 Parliamentary oversight, and executive response rooted in and subject to
periodic legislative review.

1 Access to justice through the continued functioning of the court system.

1 Specificsd eguards adopted to ensure pri-
19.

1 Use of technology for tracking and tracing with safeguards for the use of data.

1 Incremental steps taken by the government to facilitate compliance with the
health measures.

1 Use of moral suasion and responding to feedback by amending the regulations.

1 Public statements opposing racism and xenophobia.

Concerns

1 Concentration of rule-making and enforcement powers in the executive branch
of government.

1 Limited scope of judicial review, leaving the executive with a significant amount
of discretion.

1 Proportionality of criminal sanctions and deportation of foreigners for violation
of health-related measures.

1 Vulnerable populations (particularly migrant workers) hardest hit due to pre -

existing inequalities.
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Proportionality of restraints and penalties for spreading fake news, and overly

wi de definition of opublic I nce & rthe
government, organ of state or statutory board.

Denial of voting rights to persons infected with COVID-19 or under quarantine

orders, even though voting was facilitated for persons under stay-home

notices.

t.

South Africa

Best Practices

T

The South African Constitution and the Disaster Management Act limit the
execut i vedsmakinge gawerato i nteasures necessary for and
proportionate to preventing and mitigating the pandemic.

The South African Constitution provides robust mechanisms for judicial review
of the lawfulness, fairness, and reasonableness of executive action

Courts remain open to hear salient matters, including those related to the
deprivation of liberty and domestic violence.

The government has thus far refrained from declaring a state of emergency in
terms of the Constitution (which would permit derogation from human rights
obligations), preferring the more moderate and more rights -respecting
approach of declaring a state of disaster under the Disaster Management Act.
The government has appointed a judge to oversee the collection of personal
data in relation to contact tracing, and to make recommendations with respect
to the amendment or enforcement of the relevant regulations.

There are strict limitations on the personal data that may be collected for the
purposes of contact tracing and on the purpose and time period for which it
may be collected and held.

The regulations punishing the publication of false information related to the
pandemic and t he gover nmelnit deguire ntieea
demonstration of Oi ntent to decei \

prohibition.
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1 Persons refusing testing, medical treatment, or quarantine must be brought
before a court to issue a warrant, thus providing some judicial supervision of
rights infringements.

Concerns

1 Parliamentinitially expressed an intention to shirk its constitutional duty to hold
the executive accountable during the pandemic, though it has recently become
more active.

1 The police and other armed forces have resorted to excessive force and
sometimes egregious violence to enforce the lockdown.

1T The National Command Council 8s exer
implementation of legislation and policy may be unconstitutional.

1 The Disaster Management Ad¢ provides for a broad (and possibly
unconstitutional) indemnification of executive action undertaken in response
to the pandemic.

1 The burdens imposed by the lockdown are unequally distributed between the
wealthy and the poor.

1 The government has authorised sweeping, nonconsensual collection of
i ndividual s6 | ocation data from cel

T The publicati on of certain critici
pandemic has been criminally prohibited, inhibiting media efforts to hold the
government accountable.

1 Individuals may be forced to submit to testing, medical treatment, and
quarantine.

T The defence and police ministers ha
the lockdown, deploying the military to enforce it without clear guidelines
governing the militaryds interactio

u. Spain

Best practices
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1 Spain has adopted several measures for the protection of vulnerable people
during the pandemic, such as allowing certain prisoners with benefits to spend
the lockdown at their homes.

1 In order to tackle the economic crisis following the pandemic, Spain adopted a
new social benefit for those in a situation of poverty, consisting in a minimum
basic income.

1 The Spanish parliament has remainedopen, with a limited number of members
present and with the use of long-distance voting mechanisms.

1T Spainds state of alarm framewor k al
the executive, as every 15day extension of the state of alarm requires the
approval of the majority of Congress.

Concerns

T Spainds | egal framewor k for heal t h
certaint,. This has led to contradictory judicial decisions.

91 During the state of alarm, Spain centralized all decision-making competences
in sever al fields, despite the st a
unilaterally imposed on the regional governments during that period.

1 In two regional elections, the authorities ordered an undue restriction of the
right to vote for those showing symptoms of COVID -19.

1T For the enforcement of the contai nn
extensive use of their disciplinary powers, using a disciplinary legal framework
which allows for arbitrariness in the imposition of penalties.

v. Taiwan

Best Practices
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1 Constitutional emergency has not been invoked.

1 Taiwan has maintained normal basic living functions without imposing
lockdown, curfew, stay-at-home orders, or closure of schools, markets, and
public services.

1 All state organs, including Parliament and courts, remain open.

1 Before COVID 19, Taiwan had prepared the CDC Act, a legal infrastructure to
prevent and control epidemic situations, with the SARS experience in 2003.

1 The CECC had been holding dailypress briefings to provide real-time and
correct information on the pandemic situation, before the country recorded its
100" consecutive day without local COVID-19 transmissions.

1 In most situations, the CECC has refrained from adopting compulsory
measures and tended to make advisory guidelines.

1 Adequate amount of medical supplies was ensured and distributed to all
individuals in an equal manner.

1 Compensation for isolation and quarantine measures are wellprovided.

Concerns

1 The Article 7 COVID-19 Special Act authorized the CECC with a blank cheque
to order any necessary measures, without any meaningful monitor mechanism.

1 The COVID19 Special Act uses criminalisation and disproportionate fines as a
deterrent when enforcing compulsory measures.

1 Students and faculty of all schools at the senior high school level and below
were imposed with unnecessary and disproportionate overseas travel bans.

1 Privacy rights were infringed as the government works with telecommunication
companies to retrieve digital footprints and to capture real -time digital
locations.

1 The government monitors digital signals 24/7 to enforce quarantine measures,
intervening privacy rights without proper monitoring or review mechanisms.

1 Travel history and mask purchase history ae marked in the NHI card. There are
concerns that the kinds of personal information stored in the NHI card will
continue to be expanded, as exemplified by the economic stimulus program.

T The mask distribution system has f

situation.
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w. The Philippines

Best Practices

1 Express recognition of constitutional supremacy in legislative response
1 Non-discrimination and privacy Rights recognized in law.

1 Sunset clause clearly set out inBayanihan Act

1 Oversight committee provided by law .

Concerns

1 Delayed action in relation to Coronavirus.

Unequal application of benefits and restrictions.

Excessive use of force and abuse in implementing COVIBL9 regulations.
Militarisation of COVID-19 response through NTF leadership

= =4 4 =

Vague Fake News crime, recourse to criminal sanctions, disproportionate
penalties.

=

House-to-House policy threatens security and privacy.
1 Over-reliance on upcoming vaccine,rather than focusing on effective measures
that can be undertaken in the present.

X. Turkey

Best Practices

1 Access to free healthcare to all who have COVID19 symptoms.

1 Introduction of an economic and social support package (dismissal bans, rent
securities for businesses, credit and financing schemes).

1 COVID-19 health and safety measures at the penal institutions for detainees,
convicts and public officers.

1 Support for stray animals.

1 Suspension of periods of statute of limitations to prevent any | oss of right.

Concerns

1 Lack of necessary constitutional foundation for certain COVID-19 restrictions.
9 Lack of necessary information regarding contact tracing applications.
1 Implementation of the obligation to wear a mask without any exception.
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y. United Kingdom

Best Practices

1 Houses of Parliament continue debate, Parliamentary Question Time and select
committees continue.

1 The Secretary of State reviews the Health Protection (Coronavirus) Regulations
2020 every three weeks.

1 Court hearings are ongoing, with virtual hearings for civil cases and jury trials
with social distancing in selected Crown Courts.

Concerns

1 Only six-monthly Parliamentary scrutiny of the powers in the Coronavirus Act
2020.

1 Successive Regulations passed without Parliamentary scrutiny, when sucl
scrutiny would arguably have been possible.

1 The co-existence of non-binding advice and legislation/Regulations, and
rapidly changing Regulations which may lead to confusion.

1 Delayed action in relation to the pandemic, and consequent avoidable loss of
life potentially infringing Art. 2 ECHR.

9 Delays in the i mplementation of t he
with only a fraction of contacts traced, and no food/financial suppo rt offered
to those asked to isolate.

1 Right to information concerns:

o Discrepancies and gaps between government and ONS fatality data, and
within government testing data.

o Delays (until July 2020) in releasing Pillar 2 (community) testing data to
local authority public health teams.

o0 A failure to share scientific information on the risks of lifting lockdown
measures while community transmission (in England) is still at a high
level. Scottish, Welsh and Northern Ireland approaches are different,
wi t h a OWzaderdo a@proach i n Scotl a
throughout summer 2020, and cases increasing in September 2020.
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Arguable misinformation as to the risk profile of all sections of the population,
given the governmentds e xt e nasd thse withh
ounderlying health conditionsd bein
Failure to derogate from the European Convention on Human Rights (ECHR)
and the International Covenant on Civil and Political Rights (ICCPR), despite the
Health Protection ( Cor onavi r us) Regul ati ons,
peri od?®o.

Failures to protect the right to life of health and social care personnel with the
sufficient storage, procurement and distribution of personal protective
equipment (PPE). Such failures maye replicated in the case of school workers,
where PPE is discouraged.

Rapidly changing official guidance on PPE which was tailored to supply and not
scientific advice.

Government guidance on the full reopening of schools in England in
September 2020 initially did not permit (and still discourages) the use of PPE
by staff unless a staff member is caring for a symptomatic child, or a child with
personal care needs. Since late August 2020, masks may be worn in secondar
schools in areas of local lockdown, bu only in communal areas such as
corridors, not classrooms.

For merly 6shiel dingd staff, childr
vulnerable family members are required to return to school, with the threat of
penalty fines if there is non-attendance; and very limited dissemination of
exceptions to this in the non -statutory government guidance.

Disability rights:

0 Research by Tidball et al at the University of Oxford reported that 22,500
disabled people of all ages died between March and mid-May 2020,
more than one-third of the excess deaths reported for that time frame.
This necessitates an urgent inquiry.

0 Hospital patients without a negative test for COVID-19 were discharged
into care homes, leading to the infection spreading in those homes.

o0 Undisclosed and variable guidance on the rationing of critical care which
suggests that older adults and those with signific ant o6f r ai
denied critical care.
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o Discriminatory practice by some general practitioners in imposing Do
Not Attempt Cardiopulmonary Resuscitation orders on people with
disabilities, including learning disabilities, and those in care homes; in
some cases, informing patients that they would not be transferred to
hospital if they became infected with COVID-19.

o Recurrent rhetoric on O6vulnerahbl
acknowl edge disabled peopl eds a
health, and which assumes they are recipients of services rather than
individuals with full spectrum human rights.

1 Concerns about the right to food, including for people with no recourse to

public funds, children entitled to free school meals, and disabled people.

z. United States

Best Practices

1 Congress took unprecedented measures to adapt Congressional legislative
procedures to continue democratic deliberation while enabling social
distancing.

1 Through bipartisan support, Congress passed severalpieces of legislation for
emergency funding to mitigate the economic consequences of the COVID-19
pandemic, including the CARES Act which was the largest economic stimulus
package ever passed and provided $2.2 trillion to expand unemployment
benefits, distribute checks of up to $1,200 for millions of American taxpayers,
and fund lending for businesses.!!

1 Several oversight bodies have been established to monitor the disbursement
of government funding related to the pandemic response.

1 Thousands of individuals detained in prisons and jails, including those run by
the Immigration and Customs Enforcement agency, were released in order to

curb the spread of COVID-19 in these facilities d though this is only a very small

1 The Coronavirus Preparedness and Response Supplemental Appropriations Act, 2020 (H.R. 6074), The
Families First Coronavirus Response Act (H.R.6201), The Paycheck Protection Program and Health Care
Enhancement Act (H.R. 266), and The Coronavirus Aid, Reliegdnd Economic Security (CARES) Act.
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fraction of the total number of detainees a ffected, and at risk of being affected,
by COVID-19.

Concerns

T

The lack of a comprehensive nationwide pandemic response strategy, and
delayed action at the beginning of the outbreak, contributed to an ineffective
and fragmented response.

The lifting of restrictions across many states in the U.S. has not been managed
in line with scientific guidance and data.

The spread of misinformation by the Trump administration, including
undermining scientific guidance, discouraging the use of PPE, and understating
the gravity of the public health situation, likely contributed t o non-compliance
with public health measures and the propagation of COVID-19.

Certain groups, especially racial minorities, populations in detention, and
elderly populations, have been disproportionately affected by COVID-19 and
the pandemic has exacerbaked already considerable health and socio-economic
disparities.

Data published regarding COVID-19 cases and deaths has not been broken
down by demographics like race, national origin, sex, gender, age, ability status,
and county, and made available in order to analyse the pronounced
demographic disparities and craft tailored and targeted interventions.

aa. Zimbabwe

Best Practices

T

Constitution [0 mi t t hmakinge power U Mmeaku@s
necessary for and proportionate to preventing and mitigating the pandemic.
Constitution provides robust mechanisms for judicial review of the lawfulness,
fairness, and reasonableness of executive action.

Sunset clauses within executive regulations, subjecting them to re
promulgation upon expiry.

The State has thus far refrained from declaring a state of emegency in terms
of the Constitution (which would permit derogation from human rights
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obligations), preferring the more moderate and more rights -respecting
approach of declaring a state of disaster under the Civil Protection Act.
Functioning and reasonably independent court system as the only
accountability mechanism available to the public (with the caveat that concerns
have been expressed in regarding the independence of the judiciary especially
I n the context of politi calrighstpeecetul
protest).

The promulgated right to defer rental and mortgage payments and the
moratorium of evictions and ejectments during the lockdown period.

Judicial review of executive measures by the High Court have taken place|
including the dete rmination that the dissemination of COVID-19 related
information must be carried out in manner accessible to all.

Concerns

T

Pre-existing economic and humanitarian crises, democratic deficit, partisan
media, corruption, high levels of unemployment and pove rty, dependence on
informal trade, police abuse of power (around elections particularly) and
routine criminal prosecutions create an unstable environment for the
government to respond to COVID-19.

Executive minded response, with courts as the sole accountability mechanism
Lack of accountability mechanisms has resulted in high cost procurement
irregularities.

The limited reopening of Parliament and the boycott by opposition
Parliamentarians is leading to lack of legislative oversight.

Weakened public health system with lack of sufficient PPE as well as medical
equipment.

Egregious abuse of power by security forces in implementing the Lockdown
Order.

Lockdown Order provision regarding publication of misinformation is
overbroad and lends itself to arbitrariness.

Concerns regarding the independence of the judiciary especially in the context
of political speech and exercising
Threats to socio economic rights such as food, water, housing emerging from
the Lockdown Order.
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1 Threats to civil and political rights.
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Emerging International Human Rights Law Guidance
Ashleigh Barnes and Emilie McDonnell

Introduction

There are now a number of international and regional human rights, rule of law and
democracy organisations that have developed general guidance on how COVID 19
measures should be evaluated for their compliance with international human rights law.
This section aims to briefly summarise the emerging content of such guidance. Due to the
proliferation of such guidance, this section is limited to the most significant pieces.? It is
organised thematically by reference to the following trends: accountability, emergencies
and derogations, rights limitations (including privacy), socio-economic rights,
discrimination, vulnerable persons, and enforcement powers and practice. This section
thus provides a thematic overview of international human rights law guidance to
legislatures, executives, courts and civil society in responding to the COVIB19 pandemic.
In responding to COVID-19, States were initially tasked with applying and complying with

i nternational |l aw without the benefit of tail
d e c i s Theseiditial government responses to COVID19 (detailed in the Bonavero

l nstitute of Human RA grhlimisaly HReap Rights As8esstmén2d o n
Legislative and Regulatory Responses to the COMID® Pandemic across 11Jurisdictiong!*
require scrutiny and reconsideration.*® In addition, the COVID-19 pandemic continues to
evolve. At the time of publication, some States that have eased restrictions are facing a
second wave of COVID19. This will likely prompt a range of new legislative, executive and
judicial measures or a reuval of previous measures, both of which must conform with the
guidance outlined in this section. Accordingly, this synthesis is particularly timely.
However, the guidance is clear: State responses must match the needs of different phases

" This section was originally published astheBonaver o I nstitute of Human Right s

12 The 1JRC has been extensivelgollating the COVID-19 guidance from supranational human rights bodies.
30OH CHRQVI®1I Guidance) 1.

14 Henceforth, Bonavero Report 3/2020.

15 See further Parts I+V.
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of this crisis® Accordingly, continuous and regular review of COVID-19 measures is
fundamental to ensure States uphold human rights.

Context

It is important to locate the evaluation of COVID -19 measures in the context of positive
obligations attached to the right to life and right to health. States must adopt health
strategies to address the medical dimensions of the COVID 19 pandemic. Indeed, States
are requiredtotake 6 e x t r aor di n & prgtecnardaessure tbeshealth and well -
being of the population. 1" Public health goals are legitimate, with the COVID-19 pandemic
currently posing a public health emergency in some states. However, and equally
importantly, States must also respect, protect and fulfil the non-medical dimensions of
human rights in the context of COVID-19, in the immediate, medium and long -term.18
This section considers respect for human rights across the spectrum.

Scope

This section is limited to international human rights law guidance specific to the COVID-
19 pandemic. The guidance largely concerns obligations derived from the following
treaties:

- International Covenant on Civil and Political Rights (ICCPR)

- International Covenant on Economic, Social and Cultural Rights (ICESCR)

- International Covenant on the Elimination of Racial Discrimination (ICERD)

- Convention on the Elimination of All Forms of Discrimination Against Women
(CEDAW)

- Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (CAT)

- Convention on the Rights of the Child (CRC)

- Convention on the Rights of People with Disabilities (CRPD)

- African Charter on Human and Peopl esd

- American Declaration of the Rights and Duties of Man (ADHR)

OHCHR, 6&1®OV3uD danced, 2 (emphasis added).
YOHCHROEmer gency Measlires Guidanced
BOHCHR, 618 GWHaNDe) 1.
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- American Convention on Human Rights (ACHR)
- European Convention of Human Rights (ECHR)

These sources complement and work alongside domestic bills of rights and/or
constitutions that may bind specific states.

There are, of course, important differences between international and regional human
rights texts and institutions, and in their interpretation and application. However, in large
part, we observed an overlapping consensus in the COVID19 guidance. Readers are
encouraged to consider the way in which that guidance will translate in each institutional
setting and may need to consult the guidance itself for a full appreciation of that. A
reference list is provided at the conclusion of this section. It must also be understood that
this guidance is of a general nature and its precise application in an adjudicatory setting
and to specific measures remains unclear and may lead to divergences.

Il. Democratic accountability

Under international human rights law, executive accountability to Parliament and the
electorate at large must be maintained despite the extraordinary measures imposed
during a pandemic. Parliamentary scrutiny of executive measures is vital. While
distribution of powers and checks may be altered during the state of emergency,
Parliaments must retain the power to control Executive action.'® For example, the UN has
recogni sed t he empower ment or creat i-lech of
parliamentary committee, which meets publicly online, to scrutinise executive action
during the crisisd as é&ne instance of O6best

As one aspect of democratic accountability, the Office of the United Nations High

Commissioner on Human Rights (OHCHR) has stressed the role of civil society in providing
0t arget ed fard bcaacrkdi-1® meastGré&sVAcddrdingly, OHCHR has advised
that States should create or expand avenues for participation and feedback, as well as

¥See, fore.g.CoE Toolkit, [ 2. 4] #ACHR Qals foriGRarantéesdr Democracy and the Rule of Law
during the COVID-19 Pandemid .
20U N £0\D-19 and Human Rights: We are all in this togetherd , 1 4 .
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ensure that existing channels of civil society participation are maintained.?* The World

Heal t h Organi sati on ( WHO) has al so recall ed
mechanisms should be in place to allow individuals who are impacted to challenge the
appropriateness 04 those restrictionsd.

In the Bonavero Report 3/2020, reporters identified instances of novel intra-executive
accountability.?® It is noticeable that there has been little international guidance on forms
of intra-executive accountability. There is, however, guidance on the broader commitment
under international human rights law to facilitate participation in open, transparent and
accountable government responses to COVID 1924 OHCHR recalls that:

OPeople have a ri ght -makingphataftectsctheiplavease i n d
Being open and transparent,and involving those affected in decision-making is

key to ensuring people participate in measures designed to protect their own

health and that of the wider population, and that those measures also reflect

their specific S tuations and needs. d

1. Legal accountability

Under the international human rights principles of legality and rule of law, courts play an
imperative role, which can be broken down into four rights: 26

a) The right to a fair trial by an independent and impatrtial court;

b) The right to judicial control of deprivation of liberty;

c) The right to an effective remedy; and

d) The judicial role in ensuring the actions of the other branches of government
respect the law (i.e. judicial review).

2L O H C H Riyic Space and COVIP19§ 1.

22 \WH O Addeéessing Human Rights as Key to the COVID19 Responsé .
2 Bonavero Report 3/2020, 9.

24 See Part VI below.

BZOHCHR, 618GWNanbed4 (emphasis added).

26| Cc ) Gu@dancd ,-2. 1
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The International Commission of Jurists (ICJ) have published a detailed briefing note that

considers the way courts of law are suspendi-oggeémtoh cases, char
modalities of hearings, and dealing with the consequences of postponement.?’ Regarding

the suspenairgre nafd &cmeses, the |1 CJ was particul
bet ween 0ur gamtgtcase® tVhed determining which matters should be
considered 6urgentd, three dhatters are partic

a) violations of human rights and constitutional rights, particularly those involving
irreparable harm;

b) gender perspective, children, older persons, persons with disabilities?® and

c) persons deprived of liberty.3°

In principle, the ICJ confirmed that certain adaptations of modalities can be a
proportionate response to COVID-19, provided they are based in law, time-limited and
demonstrably necessary and proportionate in the local circumstances of the present

outbreak. In particular, in considering the consequences of postponement, judges will

need to consider the implications for the rig
14(3)(c)) andthe right of pre-t r i al detainees to release if n
timed (I CCPR Art 9(3)).

In dealing with the consequences of postponement, where the limitation periods and
filing deadlines would not already automatically extend such periods, some courts have
amended the relevant laws or enacted an exception. The ICJ cited the measures
announced by the Inter-American Court of Human Rights (IACHR) and the European
Court of Human Rights as best practice in its briefing note. The IACHR adapted its work

processes and announced certain exceptional measures to keep its essential operations
running during the pandemic, while continuing to monitor the human rights si tuation in

27 bid, 3.

28 bid, 4-5.

2 See Part VIl below.

30 | pid.

31 cJ, 61 CJ-6Guidanced, 5
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the region as a whol e. I n the African context
Rights resolved in May 2020 to hold its next session virtually? and suspend all time limits

currently in progress before the Court from 1 May 2020 to 31 July 202032 The African

Commi ssi on on Human and Peoplesd Rights (Afri

States to undertake investigations into cases of allegations of ACHPR rights®* In contrast,

the decision taken in March 2020 to postpone in -person sessons of the UN human rights

sessions until at least June 2020 has been criticised by over 30 NGO¥. In an open letter

published in May 2020, the 30 NGOs highlight the urgent need for UN human rights treaty

bodies to monitor St at eatydbligationsg@uring thenatisessawdiot h  t h e |
ensure that States & including in declarations of a state of emergency 6 comply with

international human rights standards.

V. Emergencies, duration and derogations

International law foresees emergency measures whichsuspend or derogate from certain

civil and political rights in response to significant threats or exceptional situations.

Notably, such emergency measures should be avoided when the situation can be dealt

with adequately by establishing proportionate rest rictions or limitations on certain

qualified rights.®®| f suspensions or derogations from a
are needed to respond to COVID-19, these must be¥’

a) Strictly temporary in scope;

ZACtHHR, 0 Af ri can Court Judg amACHR,AdA fvrCocttauibbleginite56 " drdmand
session on .1 June 202060

BACtHR, 6 Suspension of time | i mit sspohsew COMDIt9hde measures t ak
34 African Commission,6 Pr ess St at ement on human rights basled effec
virus in Africabo

%Joint NGON HuenantRets Tredty Bodies During the COVIB1 9 Pandemi ¢ &

®0OHCHR, ©6Emergency Measures Guidanced, 2. See below Pa

S OHCHR, O0Emer genciyd aMeadfur eseeGugenerally OHCHR, 6Emerg
OHCHR, é61®0WVM3ub danced; Hu ma rStaRmegtiort Derogai@mnsrand Coke Toglkit. &ee
also Centref or Gl obal Co rCoVYIb fi9uand Staiea lofi Esnengencid The Centre of Global
Constitutionalism has compiled comparative reports of 74 countries analysing the use of emergency powers
from the perspective of democracy, human rights, and the rule of law. From 6 April to 26 May 2020, the
Symposium reported on states of emergency and measures taken in response to COVID19 in 74 countries.
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b) The least intrusive limitation required to achieve the stated public health goals
(including temporal, substantive and geographical limitation); and
c) Include safeguards such as sunset or review clauses.

Emergency declarations based on the COVID19 outbreak must not be discriminatory nor
used:

a) As abasis to target particular individuals or groups, including minorities; 3 or
b) For any purpose other than to respond to the pandemic. Specifically, they should
not be used to stifle dissent or media freedom. 39

Unlike the ordinary scope for limitations of rights, it is critical that emergency powers are
0 t i-bowend and only exercised on a temporary basis with the aim to restore a state of

nor mal cy as s dbimtheaxantexp af EGMVIDb1I9¢,. GOHCHR r eiag er at e
soon as feasibleit will be important for Governments to ensure a return to life as normal

€ recognising that the response must match t he
This demands meaningful judicial oversight of emergency measures and temporal and
independent review by the legislature of such measures??

Emergency powers also have procedural requirements*® For example, international and

regional human rights treaties require States to provide formal notification of declarations

of states of emergency.** The Human Rights Committee has called for compliance with

these aspect s *dwaddittom gdvernchenis anysh inform the affected

population of the substantive, territorial and temporal scope of the emergency measures;

update this informationregul ar |l y; and make® it widely avail s
38 |bid. Seebelow Part IX.

®I pbid. See gener ald yGOHLCHRGe ®COVI D

“OHCHR, ©6Emergency Measures Guidanced, 1.

“TOHCHR, é&1®@OV3uD danced, 2 (emphasis added).

“0OHCHR, OEmergency Measures Guidanced6, 1.

3 |bid, 3.

“l'bid. See gener al9 yGOHCHIMRe e ® COVd DCoE Tool ki t.

®Human Rights Committee, 06Statement on Derogationséd.

®OHCHR, 6&1®@0OV3ub danced; OHCHR, OEmergency Measures Gui da
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Some -deowmgabled rights cannot be restricted
These include,inter alia, the right to life, the principle of non-refoulement, the prohibition
of collective expulsion, and the prohibition of torture and ill -treatment.*’

Certain treaties do not permit derogations. For example, under the ICESCR, State
obligations associated with the rights to food, health, housing, social protection, water
and sanitation, education and an adequate standard of living remain in effect even during
situations of emergency.*® In the African context, the ACHPR does not contain a
derogation clause and the African Commission has previously held that a declaration of a
state of emergency cannot be invoked as a justification for violations of the African
Charter®® None of the African human rights bodies have released COVID 19-specific
guidance on this topic.

V. Criminalisation, proportionality and excessive limitations of rights

In the absence offormal states of emergency, States can adopt measures to protect public

health that may restrict certain human rights, including, for example, freedom of
movement; freedom of expression; rights to privacy; and freedom of peaceful assembly >°

These restricions must meet the requirements of legality, necessity and proportionality,

and be non-discriminatory.>*Me asur es must al so be consistent
relation to the use of force, >? arrest and detention, and fair trial.>3

In general, the proportionality of sanctions imposed for violations of restrictive measures
to protect public health requires close attention. In particular, criminal sanctions must be

1 bid. See also African Commi s s istased effeRiveaesponseStb the e me nt
novel COVID19 virus in Africad and CoE Tool ki t.

“®OHCHR, ©6Emergency Measures Guidanced. See Part VIII b
49 African Commission,0 Mai n Features of. the African Charterd
°OHCHR, OEmergency Measures Guidanceb.

I bid. See also African Commi ssion, OPress Statement ¢
novel COVID19 virus in Africad6. Specific issues related to
52 See futher Part IX.

53 Ibid.
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>,

avoided.>® Fines (criminal or civil) should be commensurate to the seriousness of the

subject to strict scrutiny.®>* Criminal penalties for information offences should be

offence committed. 56

VI. Privacy, freedom of expression and freedom of assembly

Measures introduced to combat the pandemic have brought issues regarding the right to

privacy, freedom of expression and freedom of assembly to the forefront. International

and regional bodies have raised concerns about the threat various health surveillance
technologies, including track and trace applications, pose to privacy and in limiting

freedoms of expression and assembly®’ Notably, there is a concerning lack of safeguards
in place.>® To uphold the right to privacy, surveillance and monitoring mechanisms must

be specifically tailored to and exclusively used to address the pressing public hedth need,
being strictly limited in duration and scope. Governments must ensure the proper

collection and management of sensitive personal data; ensure effective oversight and
accountability mechanisms; and develop robust safeguards to prevent governments and
companies abusing such mechanisms to data sweep>® Left unchecked, surveillance will
further discriminate against marginalised persons.8°

Governments must also address the impact on the rights to freedom of expression,
peaceful assembly andfreedom of the media. Some governments are using the pandemic
as an opportunity to challenge fundamental freedoms, including by clamping down on

54 CoE Toolkit, [3.3].

OHCHR, ©6Emergency Measures Guidanced.

%6 |bid.

SOHCHR, 6190 VG uh ,dbaSpecial ®Rapporteur on the promotion and protection of the right to
freedom of opi ni dseasempahdemix gnd thesfieadamof opidion and expressiond [ 5 4 ]

[57]; O A SCOVI® 19: Governments must promote and protect access to and free flow of information during

pandemic 0 International Experts§l nst i t ut e f or Hu ma rResRdactodHuman &ightf) 1Bu si nes s
13;

8 Bonavero Report 3/2020, 11-12, 14-19

OHCHROQVIBL Y9 Gui dgan OHELTHR, 6 Ci vi ¢l SHipGok Toakit,d. COVI D

®Human Ri g h tsnmaMRights Dimensins) Institute for Human Rights and Busine s s , O0Respecti

Human Right sd, 13.
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journalists and whistle-blowers.! Notably, the criminalisation of fake news has been used
to suppress dissent against criticisms of government responsef? The free flow of
information and independent media is critical to overcome present challenges, with the
media being a fundamental mechanism for ensuring accountability. Various bodies have
also highlighted that States should also encourage public participation in the COVID-19
response and provide a space for experts, medical professionals, journalists and
influencers to speak freely. Given their role in promoting accountability and protecting
vulnerable groups, civil society and rights defenders must be protected and not subject
to repressive measures. All rights defenders detained without charge should be promptly
released® Further, accurate and reliable information should be readily available and
accessible to all, provided in multiple and minority lang uages and accessible means and
formats, including for children, the elderly and persons with disabilities. Access to the
internet is vital and access must be maintained and expanded. States must too tackle
disinformation, including through information camp aigns and working with online
platforms and the media.®*

Against the backdrop of worldwide protests in solidarity with the Black Lives Matter
movement , It has been emphasised that peacef
right o, enabl i mxpres® themsealvesi cdlleciivielg and t participate in
shaping their societiesd constituting O6the v
governancedod. Peacef ul assemblies must be prot
online. Critically, States nmust not block or hinder internet access in response to peaceful

assemblies. Further, facecoverings may be part of the expressive element of peaceful

’Speci al Rapporteur, O0Disease pandemi cHuman®ightsiMatcH, r e e d o m
6Human Rights Dimensions?©®.

62 Bonavero Report 3/2020, 11, 69, 76, 100.

BOHCHR 06Civic Spd@é&edahnRdp OVt Bur, o6Disease pandemic and
and express-[4@;Hu mad] Righdls Wat ch, 0 H yuQok moollktj 670 ;Mfrican Di me n s i
Co mmi s Pressneleas® of the Special Rapporteur on Human Rights Defenders and Focal Point on

Reprisals in Africa on the protection of Human Rights Defenders duringthe COVID1 9 pandemi ¢ 8

4 OHCHROQVIGB19 and Disabilitied @ HC H RQVIH19 and Minority Rights, 1-4; Special Rapporteur,

6Di sease pandemic and the fr edld@d29], [¢1}] 503pi;n i @AS9a ndC Cavxl pD
Governments must promote and protect access to and free flow of information during pandemic o

I nternati oQokToolEtfer Hadnan Ri ghts Watch, O&HnamwaRep®Ri ght s D
4/2020.
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>,

assemblies, serve to counter repercussions, or protect privacy. Surveillance and data
collection must not suppress rights or creating a chilling effect.5®

VII.  Failure to protect socio -economic rights

COVID19 is having an enormous impact on socio-economic rights, deepening
insecurities and increasing inequalities. International law guidance specifies that States
must take action to lessen the enduring effect on lives, livelihoods and the economy,
particularly for women, low -wage workers, small business, the informal sector, migrants,
and other vulnerable groups who risk being left behind. 66 As already mentioned, the
ICESCR does not include a derogations provision. Specifically, the core obligations derived
from the rights to food, health, housing, social protection, water and sanitation, education
and an adequate standard of living must be upheld even in emergencies®’ States must
devote maximum available resources to the full realisation of economic, social and cultural
rights and provide targeted support, prioritising the needs of marginalised groups.

This includes, but is not limited to, the following recommendations outlined by relevant
bodies.® First, the right to education must be protected in the case of school closures, for
example through online learning. The disproportionate impact on girls, migrant children,
children without remote learning too Is, disabled persons and others experiencing barriers
must be addressed. Second, the health and safety of workers must be addressed,;
providing those in at-risk environments with PPE and ensuring ncone feels forced to
work for fear of losing their job or i hcome. Stimulus and social protection packages should
be introduced to protect workers, including the informal sector and migrant workers, and

®Human Ri ght s Géerai@imimeneNo,37 Adticle 21: Right of peaceful assembly [ 1], [6], |
[60]-[61].

%8S e e NN fradework for the immediate socio -economic response to COVID 195 . See Part VIII
57 Committee on Economic, Social and Cu t ur a | StRténgett brsthe Céronavirus diseased OHCHR,
O0Emergency Measures Guidanced, 1, 3.

®See OHCOBWD190 Gui dan6; &% Comrittee 1 Economic, Social and Cultural Rights,

0St attemem t he Cor on&-9] 10]-f 2 4]i ;s e Badd®BIR and lBuman Rights in the

Americash , -3, M]-[19]; Human Rights Watch, 6 Human Ri ght s Di me nsiisosnBass, Af ri c
release on the impact of the COVID-19 pandemic on economic, social and cultural rights in Africad Bonavero

Report 4/2020.S e e a | & policy fta@ework for tackling the economic and social impact of the COVID -

19 crisish
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those suffering hardship. Third, urgent steps are needed to address food insecurity,
including food assistance programs and ensuring mobility and safe conditions for
agricultural workers. Governments should also ensure continued meal provision for
children who will miss out on subsidised meals. Free water, soap and sanitiser should be
provided to communities and grou ps lacking them, prohibitions on water cuts for those
who cannot pay their bills, and a freeze on evictions and mortgage bond foreclosures.
States must not hinder the flow of essential goods and should suspend and lift sanctions
that hamper affected countries to protect human rights during the pandemic. Lastly,
States should commence negotiations to ensure COVID 19 treatment and vaccines are
affordable, available and will benefit their populations.

VIIl. Discrimination and Vulnerable Persons

Recognising that COVID-19 knows no boundaries and makes no distinction as to race,
ethnicity, religion, or nationality, measures must be applied in a non-discriminatory
manner. However, the pandemic has resulted in increased stigmatisation, xenophobia and
racism, leading to certain groups and minorities being unable to access adequate
healthcare, attacks and threats. It is more important than ever for governments to speak
out, prevent and address all acts of discrimination and hate speech against minorities.5°
The pandemic is having a disproportionate impact on vulnerable persons and
marginalised groups,’® including national, ethnic and religious minorities,’* Indigenous
persons,’? the elderly,”> LGBTI people/* youth,” those in extreme poverty, displaced

1 bi d 4Perm@War8 Couril, The OAS Response to the COVH19 Pandemicj3; OHCHR-196 COVI D
and Minority Rightsd; Human Rights Watch, ©6&6Human Right
"OHCHR, 61®OV3uD daHR,d ;6 Pandemi ¢ and Human RIi8gAficas i n t he

Commi ssi on, 60Press Statement on human ri ghl9virubimsed eff
Africad.

TOHCHR, 681@0Valnd Mi nority Rightso.
72 UNDESA fndigenous Peoples & the COVID-19 Pandemic: Consideration$ : Af ri can P@smmi ssi o

Release on the Impact of the COVIDB 19 Virus on Indigenous Populations/Communities in Africad .
“OHCHRN ad c e pdUA Expst &rges Better Protection of Older Persons Facing the Highest Risk of
the COVID-19 Pandemid .

" OHCHRQOVI®19 and the Human Rights of LGBTIPeopled CRC and UN experts, COVID-19: The
suffering and resilience of LGBT person$ .
S UN Inter-Agency Network on Youth Development, &Gtatement on COVID-19 & Youthd
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persons and other migrants, persons with disabilities, women, children and those without
adequate housing or deprived of their liberty. Many are unable to physical distance or
practice safe hygiene, increasing exposureand risks to health and life. Access to health
care must be provided to everyone without discrimination, and financial barriers should

not inhibit access.”® Lack of access to work, livelihoods and forms of abuse further
heightens risks. Notably, the UK gowernment has been urged to undertake an immediate

review of legislation passed in response to COVID19 to address discriminatory effects,
mitigate immediate and long -term economic and social consequences, and meet its
duties under the Equality Act 2010.””

The specific impacts the pandemic will have onvulnerable and marginalised groups need
to be understood and considered in designing responses. This requires their voices to be
heard. An inclusive, intersectional approach should be adopted to ensure the equal
realisation of rights and avoid exacerbating existing inequalities.”® Failure to do so may
result in discrimination and violation of positive obligations under the rights to life and
health. Guidance from international and regional bodies identifies the key actions States
and other stakeholders™ can take to address the needs of vulnerable and marginalised
groups. A crosssection is outlined here.

a) Women and Children

COVID 19 is having a disproportionate impact on women and girls in a number of ways.
This includes impacts on health, safe shelter, education, employment and livelihoods®®
Gender-based violence against women and girls has increased due to stayat home
restrictions and other measures, limiting the ability to access support or escape from
abusers. There are also potential negative effects on sexual and reproductive rights,
including access to contraception and pre- and post-natal birth and care. Women and

"OHCHR, é1®@OV3uD d&ncé&ldmah Rights Watch, O6Human Rights Di
" SeeBonavero Report 4/2020.

]l bid; WHO, ©6Addressing Huma+fl 9RIRgelstp nal®BKI® PrABeal dhe CC
Guided .

®sSee for example I nstitute f orctHumarHHuRiagnhtRs gehrtds 6Busi ne

80O H C HRQVIB®19 and Womend CEDAW Committee,dsuidance note on CEDAW and COVIP196 ; Hu man
Rights Watch,6 Human Ri ghts Di mensi ons?d.
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girls are likely to face increased care giving duties, while most frontline workers are
women, increasing their risk of exposure and infection.8! States must protect the rights of
women and girls, including by providing PPE and safe and confidential access to services,
providing sexual and reproductive health as essential, life-saving services, and protecting
women and girls from gender -based violence through awareness campaigns on accessing
services and ensuring that services and safe shelters remain available (even if adapted).
States must promote policies and social safety nets to minimise the economic impact on
women in the informal sector and women now suffering economic hardship, develop
economic empowerment strategies, and promote the equal distribution of domestic work
and care® Fundamentally, States must guarantee the equal paticipation of women in
designing responses and long-term plans.3

Concerns have also been expressed by the CRC about the effect of COVH19 on
children® St at es should consider child protection
devising and implementing plans, with the best interests of the child being the primary
consideration. States should pay increased attention to areas such ascreative solutions

for children to enjoy rest, leisure, cultural and artistic activities, online learning, child

protective services, and child-friendly quarantine procedures.®® Critically, states must also

take steps to ensure routine vaccinations and health care programmes for children are

not disrupted.

b) Refugees, asylum seekers, stateless persons, internally displaced persons, and
other migrants

81O0HCHR, 6&1®0OValnDd Wo men d; Human Ri ghtDd m#aitsd ho,n sHu man Ri gh
2CEDAW Committee, ©6Guidance -h®d e OASICEDROY tadidc adOVGUWD d e
Afri can CoPmpBsiRsleaseofrihe Sp&cial Rapporteur on the Rights of Women in Africa on violation

of womends right sl9landenicdg t he COVI D

8 OHCHR, 61@OVdamd WomendpPer manent Council, Theld9 OAS Res
Pandemi cd.

84 CRG @ he Committee on the Rights of the Child warns of the grave physical,emotional and psychological

effect of the COVID-19 pandemic on children and calls on Statesto protect the rights of childrend .
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Around the world, refugees, asylum seekers, stateless persons, IDPs and other migrants
are at heightened risk due to the pandemic, subject to stigma and discrimination and
excluded in law, policy and practice from accessing rights Many are in developing
regions where health systems are overwhelmed and under resourced, while others live in
camps, crowded or unsafe conditions®’ State policies must guarantee equal access to
health services, regardless of nationality or migration status. Accordingly, refugees and
other migrants need to be effectively included in national responses. Such an approach
is vital not only to protect refugee and migrant rights, but also public health. To ensure
effective access to health services, governments should create firewhls between providers
and authorities, reassuring migrants they will not face detention, sanction, or deportation
when accessing care. Authorities should release immigration detainees into the
community, in particular children and families; the suspension of deportations due to
travel restrictions means the justification for detaining pending deportation may no
longer exist®® As some countries have done, migrant status should be regularised,
residence and work permits extended, and migrants given access tosocial services?

Many countries have fully or partially closed their borders, with some suspending the right
to seek asylum, declaring their ports unsafe, or failing to rescue migrants at sea. As the
UNHCR has made clear, States are obliged to ensureontinued access to asylum, while
also protecting public health. While States can put measures in place, such as health
checks, testing and quarantine, border restrictions must not deny individuals an effective

8 OHCHRQVI®19 and Migrantsd 1. See also Kaldor Centre for International Refugee LawCOVID-19
Watch: Expert analysis of COVIP1 9 8 s i mpact on ref ugees ., anodlineohtubh e r for

examining the pandemic and displacement and the worl do
87 See MalmanSchool of Public Health Forced Migration & Health, Cornell Law School Migration and Human

Rights Program, The New School Zolberg Institute of Migration and Mobility, Human Mobility and Human

Rights in the COVID19 Pandemic: Principles of Protection for Migrants, Refugees, and other Displaced

Persons which outlines a set of principles to inform and guide State action, assist international
organisations, and provide a basis for advocacy and education.

8 UNHCR, IOM, OHCHR and WHOQ Joidt Statement: The rights and health of refugees. migrants and

stateless must be protected in COVID-19 responsed ; OHCHR-1 90 M| ML;9A&Nt 6-80VI D
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opportunity to seek asylum or violate the obl igation of non-refoulement. The reception of
asylum seekersand processing of protection claims should continue .%*

c) Persons Deprived of Liberty

Prisoners and other persons deprived of their liberty%? face heightened vulnerabilities and
may be in a life-threatening situation due to the pandemic. The virus can spread rapidly
in such settings, many detainees have underlying health issues, and health care services
may already be subpar. States are thus olliged to take immediate steps to avoid otherwise
probable, but preventable, loss of life.%3

In line with international standards, persons in detention must have access to the same
standard of health care as in the community and ongoing access to existing health
services?* States have been reminded of the absolute nature of the prohibition of torture
and inhuman or degrading treatment. Independent monitoring bodies must continue to
have access to detention facilities to ensure measures are taken to reduce the real
possibility of detainees suffering inhuman and degrading treatment. °®> To minimise the
occurrence of the virus in prisons and detention centres and prevent outbreaks, including
spread to the general public, states must reduce overcrowding and increase cleanliness
and hygiene practices. States should limit deprivation of liberty to a measure of last resort,
identify those individuals most at risk within detained populations, implement schemes
of early, provisional or temporary release of low-risk offenders, particularly children,® and

%1 U N H C Rey Lajal Considerations on access to territory for persons in need of international protection

in the context of the COVID-19 responsed ;NHOR @he COVID 19 Crisis: Key Protection Messages . See al so
OHCHROVIB®ELY9 and MBOASNnt 6-6OVPDact ia ¥ll;A WGRrasédReldase: Migration

& Mobility in Contexts of COVID -196 .
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review and reduce the use of immigration detention and closed refugee camps, as has
been done in various parts of the world.®” States must also take into account the fact
persons deprived of their liberty often belong to other vulnerable groups who re quire
additional protection measures eg children, the elderly and migrants. °® Specifically, States
must ensure that the human rights of every child deprived of their liberty are upheld. This
includes introducing a moratorium on any new child entering deten tion facilities.

d) People with disabilities

Relevant authorities must adopt a response that ensures the inclusion, effective
participation and accessibility for persons with disabilities, drawing on the experiences of
disabled people and related organisations.!® Persons with disabilites are
disproportionately impacted due to attitudinal, environmental and institutional barriers
that are reproduced in the COVID-19 response. Various barriers, including access to health
services and information, discrimination in accessing livelihood and income support,
increased isolation, and pre-existing health conditions put them at high risk during the
health emergency.1°! Looking to the impact the virus has on the right to health, persons
living in institutions and the community, on work, income and livelihoods, on education,
protection from violence, prisoners, and persons without adequate housing, international
and regional guidance outlines several steps States and stakeholders can take, including
the following. 192 States should prohibit the denial of treatment on the basis of disability,
ensure priority testing of disabled persons presenting symptoms, and identify and remove
barriers to treatment. All health and support services required by persons with disabilities

% s P TAdvicéof the SPT to States Parties and National Preventive Mechanisms relating to the Coronavirus
Pandemidd . ; UNODC, WH O, U Nt BcBement: GOVIOHIRN prisons and other closed
settingsd .

®OAS, o6-COVPDactical Guided, ch VIII.
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Their Libertyod.

100 CRPD & Special Envoy of the UNSG on Disability and AccessibilityiPersonswith Disabilities and COVID-
1900AS, O6-COVPDact i c alBonemeroRepodta/2020h | | | ;

MOHCHR, 6COVID 19 0a85d DICO¥PDhictiesad Guided, ch 1 11.
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must continue. Individuals should also be released from institutions and related facilities,
where possible. Within the community, reasonable accommodations should be made for
persons with disabilities, refraining from blanket prohibitions on leaving the ho me and
fines. Situations of poverty and economic hardship must be addressed through financial
aid, increased benefits and assistance for persons stopping work to care for disabled
family members, as well as food provision schemes. Homeless persons with diabilities
must be treated with dignity and respect, and offered safe, accessible shelter where
available.

IX. Enforcement powers and practice

Law enforcement officials and military personnel have been given extensive powers
during the pandemic, accompanied by allegations of police violence and excessive use of
force, often directed at the most vulnerable individuals and groups. 1° This has occurred
alongside reports of non-compliance by members of the public. Notably, the African
Commi ssiamel g égncerned about € the widespr es:
public with the measures adopted by States which regrettably undermine the effort to
contain the spr edtRelevant guilapce priteratedssthatiexcdssive use of
force is always unlawful under international law. Even during an emergency, law
enforcement measures must comply with the strict requirements of legality and
proportionality, and reasonable precautions adopted to prevent loss of life. 19 Discussion,
instruction, and engagement should guide police response. Flouting a restriction on
movement does not constitute a ground for excessive use of force and under no
circumstance, can end with lethal force. Critically, law enforcement must uphold non-
discrimination obligations and not further victimise vulnerable groups. Law enforcement
institutions and officers should have an understanding of the vulnerability of spe cific

W sSpeci al Rapporteur on Extraj udi Bispatth, Nun®er ménar Wf oir ¢ aAr b
Commi s Piess Releasd of the Special Rapporteur on Prisons, Conditions of Detention and Policing in
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3/2020, 13, 41-42, 46, 50, 98, 105106, 120.
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groups.1%¢ Notably, certain policing methods may lead to the spread of COVID-19, further
risking the right to life of those already most at risk due to socioeconomic status and

institutional racism.%” Authorities must continue to protect individuals f rom crime,
especially increasing levels of domestic, sexual and genderbased violence, human
trafficking, online crime, and falsified medical products. %8

X. Conclusion

COVID19 is oO6attacking ¥ dareceverifrensCO¥ID 19t chnepliancecor e 6 .
with international law standards of human rights is essential. At the outset, we noted that

the COVID-19 pandemic, the nature of State responses, and the guidance published by
international and regional bodies is developing. Continuous and regular review of these

three moving parts is necessary. In particular, ongoing oversight o in the relevant

domestic, regional and international fora o of how States are applying and complying with

this international law guidance is of fundamental importance. In addition t o securing

human rights compliant responses by States through ongoing oversight, given the truly

global nature of the COVID-19 pandemic, it is hoped that this oversight can serve an

addi tional function. 060Gl obal t hreat sobustequi r e
multilateral and international cooperation and coordination is needed. 11° States can learn

from each othero6s best and worst practices 1in
of the COVID-19 pandemic.
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AUSTRALIA
Dr Lionel Nichols

Constitutional Framework

As the only liberal democracy without a constitutionally -entrenched charter of rights or
Human Rights Act, one must therefore look to a variety of sources in determining the

extent of human rights protections in Australia. The first is the Australian Constitution
itself, which came into force in 1901 and explicitly recognises five rights!'? Secondly,
legislation exists at both the federal and the state & territory level which protects ¢ ertain
rights, such as freedom from discrimination.*? Finally, the common law recognises and
protects a number of rights, including those concerning due process, deprivation of liberty

and freedom of speech.}*3

A number of fundamental rights, however, such as the right to life, the right to health, the

rightt o education, childrends rights and indigen
any of these sources. For these, one must h a\
international law. Australia has ratified the seven major international human rights

treaties!'* and so is obliged to respect and promote the human rights contained therein.

't is these international |l aw obligations tha
the COVID-19 pandemic.

111 The right to vote (Section 41), protection against acquisition of property on unjust terms (Section 51 (xxxi))
the right to a trial by jury (Section 80), freedom of religion (Section 116) and prohibition of discr imination
on the basis of residency (Section 117).

112 Racial Discrimination Act 1975, Discrimination Act 1984, Disability Discrimination Act 1992, Age
Discrimination Act 1996.

WBCchief Justice RS French, 0The Common peeclwtothenAhglat he Pr ot
Australasian Lawyers Society, 4 September 2009.

114 International Covenant on Civil and Political Rights (ICCPR), International Covenant on Economic, Social
and Cultural Rights (ICESCR), International Covenant on the Elimination of Racidbiscrimination (ICERD),
Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW), Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT), Convention on the Rights
of the Child (CRC), Convernibn on the Rights of People with Disabilities (CRPD).
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Il. Context: Out of the Fire, into the Frying Pan: A ustraliads Respor
COVID-19

2020 has been quite the year for Australia. Bushfires ravaged the country from January,
destroying a total land area greater than the size of Cambodia and in the process taking
the lives of at least 34 people and an estimated 1 billion native wildlife. The official end of
the bushfire season on 31 March was supposed to offer some much-needed respite, but
instead Australia was forced to immediately grapple with the most serious global
pandemic in a century.

The Australian Gor er nment 0 s r e s {9 ke so many otlOgovedments
around the world, was to swiftly implement a raft of unprecedented measures. Within
weeks, national and State borders were closed, the Federal Parliament was effectively
been shut down, strict quarantine measures were put in place and an AUD$189 billion
(US$117billion) economic stimulus package was passed.

It is often said that human rights are the first casualties of a crisis!!® so it becomes

pertinent to ask whether the Australian Government has had sufficient regard to human

rights when developing and implementing its response to COVID-19. Whilst derogations

from some human rights are permissible during public emergencies, such measures must

be necessary and proportionate, and remain under constant review. What human rights

i ssues are |likely to arise from thel92Aandtr al i a
what steps must the Australian Government take to ensure that it respects the human

rights of all Australians, including its Indigenous population?

[l. The National Cabinet

At the time of writing, Australia is no longer governed by a Federal Government alongside
eight State and Territory Governments, as provided by the Constitution, but rather by a
oNati onal Cabi net 6, onwiB Mardh 2020aasd censptisasbtheiPsniee d
Minister and all State and Territory Premiers and Chief Ministers. Supporters of the

USEM HafnerBurt on et al, OEmergency and Escape: Explaining
(2011) 65 International Organization 673 at 674.
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National Cabinet argue that its regular meetings via video conferencing have proved to

be an effective means of delivering a co-ordinated approach across the country in

responding to coronavirus. Critics, however, are concerned that it is not only
unconstitutional, but also anti -democratic, since all Australian parliaments have now been
effectively shut down for more than six months.

Whilst the formation of the National Cabinet is primarily a matter of Australian
constitutional law, such as the division of powers between state and federal governments,

it does also raise human rights considadydatio
enshrined in Article 25 of the ICCPR.

The threats posed by COVID19 demand that leaders make numerous critical and time-
sensitive decisions. This presents a challenge to any democracy because the time afforded
to engage in public debates, consider dissenting voices and hold decision-makers
accountable is necessarily limited. This might be exacerbated in federal nations such as
Australia in which there is a division of powers between federal and regional governments,
which invariably features stand-offs and compromises between parties on both sides of
politics.

The creation of the oONational Cabinetdé, which
has coincided with the decision to suspend Parliament. This move is unprecedented in

Australia, whose federal parliament has sat consistently since its establishment in 1901,

including through two World Wars, the Great Depression and the Spanish influenza

pandemic. Many have criticised the suspension of Parliament, arguing that at this crucial

time, Australia needs more scrutiny and accountability, not less !¢ Others have suggested

that this measure is appropriate in the circumstances and that the legislature will continue

to hold the executive to account through parliamentary committees, which might actually

be more effective than Parliament since they generaly work on a bipartisan basis, and

6k carr, OParl i ament s at ardsh fiuj Mogisowshould dot be aancellingvibforand Sp
cor ona\VhHeGuagdian 3 Apri | 2020; S Mill s, 00Where no counse
should keep functioning dherConvegsatiof?eMaccb2020navi rus cri si sé
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have the power to subpoena documents and compel witnesses to appear!!’ A virtual
sitting of the Federal Parliament may be necessary to pass emergency legislation which,
it has been suggested, would not be unconstitutional .*'8 Whatever model is adopted, it is
crucial that all federal Bills and other legislative instruments continue to be scrutinised for
their human rights implications, as required under Australian law.°

The creation of the National Cabinet and the suspension of Parliament also raises
important human rights considerations. Under international human rights law, every
citizen has the right to take part in the conduct of public affairs, directly or through freely
chosen representatives!?® The suspension of Parlianent encroaches upon this right
because it means that elected members are prevented from representing their
constituents. On the rare occasions on which the Federal Parliament has sat during the
coronavirus crisis, measures have been taken which might alsde said to infringe political
rights of Australian citizens. To respect and implement social distancing rules within the
parl i amentary chamber, Australiafds two major
the effect that 60 MPs did not attend Parliament. In this way, Parliament continued to be
guorate and the Government was able to maintain its narrow majority. The effect of this,
however, was that around 6 million voters did not have their elected representative in
Parliament. Moreover, only around 20 percent of those who did attend were women,
which exacerbated a pre-existing concern over gender equality within the chamber. %!

The o0right to democracyédé, as enshrined in Art.]
the right must benpeagsiodeatd!| ewrebBouwi cti onso. W
t hat Australiads response represents a reason

public affairs in light of the urgent and extreme challenges presented by the coronavirus,
it is crucial that this remains under constant review and that these measures go no further
than absolutely necessary. I n this regard, Au

WATWwomey, OA virtual Aust r aandmay bemaeddd b during the coronavirysossi bl e
p a n d e mhedconyersation 25 March 2020.

118 |pid.

119 Human Rights (Parliamentary Scrutiny) Act 2011 (Cth).

120 International Covenant on Civil and Political Rights, Article 25(a).

22s Mills, 08Where no counsel is, the people falléo: w
cor onavi rTaesCorwersat®n 23 Elarch 2020.
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MPs to attend Parliament via video conferencing is a welcome development, thereby
ensuring that those MPs, and therefore the constituents they represent, have the ability
to ask questions and participate in debates. Such a development is preferable to the
suspension of Parliament for indefinite periods of time, which would have implications
not only for democracy, but also for human rights.

V. Elections and Compulsory Voting

The holding of periodic elections is an essential feature of Article 25 of the ICCPR. This
raises the question of whether it is legitimate for governments to postpone or ¢ ancel
elections due to the public health risks associated with coronavirus.

This issue is made more acute in Australia, which is one of the few countries in the world

that makes voting at elections compulsory. All Australians aged 18 or over are required

to vote in Federal, State and Territory elections (as well as most local government
elections). The overwhelming majority of Australians cherish the regular exercise of their
democratic right at the polling booth (typically accompanied by a traditional Aus tralian
barbeque and a oOdemocracy sausaged6), but the
risk being fined and possibly being required to attend a court hearing.

By 28 March 2020, Queensland had taken the decision to suspend its parliament and close

its borders, but nevertheless determined it would proceed with local government

el ections scheduled that day for the Statedo:s
Commi ssion decl ared the elections to be an o0e:
continuity of democratic representation for Queenslanders.'?? Although around 570,000

people applied for postal votes before the deadline, large numbers did not receive their

postal votes in time, meaning that they were required by law to attend a polling boot h

and cast theirvote!*The Stateds | eading newspaper that
warning that if any of the 1 million voters still required to cast their vote failed to do so,

122 Flectoral Commission Queersland, 2020 Local Government Electionsd COVID-19 Protection Measures,

March 2020.

122B Smee, OQueensland elections: coronavThe@Guwrdian®& es 61 et
March 2020.
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they risked being hit with a AUD$133 fine.'?* The Queensland Electoral Conmission,

meanwhile, assured voters that adequate social distancing measures would be put in

place at polling stations. Queenslanders thereby found themselves between the

proverbial rock and a hard place: stay at home and risk being fined or attend a polling
station and risk their (and their familyds) F
has confirmed that State elections, scheduled for 31October 2020, will go ahead,

although consideration is being given to this being held entirely by postal vote. 1%°

In the meantime, elections have been held in the Northern Territory, Tasmania and in the
Federal seat of EdenMonaro, albeit following short delays to allow electoral commissions
to take advice on the impact of coronavirus and adopt appropriate safety m easures. By
contrast, local council elections in New South Wales were postponed for 12 months due
to the pandemic. In an encouraging sign, all elections held to date have taken place
without any corresponding breakout in coronavirus cases, with more than half of
registered voters exercising their franchise through pre-votes or postal votes.

V. Closing the Borders

The coronavirus pandemic has also caused Australia to close its external and internal
borders. Australiads ext er-atadns,whosttlke has beere mai n
a spate of internal border closures to control hot spots. Tasmania led the way on 21 March

when it required all non-essent i al travellers arriving 1in
isolate for 14 days, with penalties for non-compliance including a fine of up to
AUD$16,800 or wup to six monthsd i mprisonment
5 April when it prevented any non-essential person from crossing the border, effectively

cutting the State off from the rest of the co untry.’* August s dramatic 1inc
number of coronavirus cases in Melbourne led every other State to close its border with

Victoria.

1223 McKay, O0Ilf you dondt amnTEeéCowier Mail8 Maschi 220. f i ne, ECQ w

M Wordsworth, o0Coronavirus may see full postal vote
s a y ABE& News 9 April 2020.

2%Government of Western Australia, OTempomaAysboaldieansd
April 2020.

84



30 October 2020

It might be said that such actions are contrary to section 92 of the Australian Constitution,

which provides that trade, co mmer ce and i ntercourse amongst
absolutely freeo. It was on this basis that,
Pal mer commenced proceedings against Western
border closure was unconstitutional. Western Australia argued that (a) the border closure

was reasonably necessary to protect Western Australia against the health risks of COVID

19; (b) the border closure was reasonably appropriate and adapted to advance that object

or purpose; and (c) there were no other equally effective means, which would impose a

lesser burden on interstate trade and commerce, available to achieve that object or

purpose. The first instance court feffeatimedo t hat
a very substartial extentd6 i n  pr ev e +l® fromdeinG ngdrtéal into Western
Austr al i aapeecadtionaryapproach should be taken to decisiormaking6*?’ The

case has now made its way to the High Court, which will go on to consider whether the
border closure was appropriate, in light of economic, social and other implications.

Although section 92 does not contain any explicit exceptions, it is perhaps likely that the
Australian High Court will imply an appropriate exception, such as that borders may be
closed in times of public health emergencies where such measures are proportonate and
there are no other less restrictive means of achieving the desired objective!?® The High
Court is expected to hear this case later in the year, perhaps as early as October.

Any border closures must also comply with section 117, which prevents a State from

i mposing any odisability or di scriminationo
comply with this provision, Western Australia applied the border closure to all Australians,

including those who are ordinarily resident in Western Australia.'?°

The Feder al Government has taken advantage o
i mposing significant restrictions on Austral:i

127 palmer v State of Western Australia (No. 4)2020] FCA 1221.

128R v Smitherg[1912] HCA 96;Nationwide News Pty Ltd v Wills(1992) 177 CLR 1.

27 Tulich, M Rizzi and F Mc &hbhegal Pavgrs and Riskg Btsitmg | CO¥ | D
Verfassungsblog 10 April 2020.
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when the Minister for Health officially declared a biosecurity emergency in the country.
By doing so, the Minister for Health obtained expansive powers under the Biosecurity Act
2015 (Cth), which includes the power to prevent the movement of people within and
between areas!®® The Minister for Health exercised these powers by banning auise ships
from entering Australian ports and imposing an overseas travel ban on all Australians and
permanent residents.!3!

These unprecedented measures engage Article 12 of the ICCPR, which guarantees all
individuals within Australia the right to move f reely within its borders, to choose his or
her place of residence, and to travel abroad. Importantly, however, Article 12(3) provides
for exceptional circumstances in which these rights may be restricted, including to protect
public health. In order to com ply with this exception, the restrictive measures must be
necessary, conform with the principle of proportionality, be an appropriate means for
achieving their protective function, be the least intrusive instrument for achieving that
objective, and be consistent with all other human rights. 132 Whilst it may be said that each
of the border closures described above meet these criteria at the present time, it is
essential that the restrictions be properly scrutinised and regularly reviewed in light of the
rapidly evolving COVID-19 situation to ensure that the restrictions go no further than is
absolutely necessary.

VI. Social Distancing

Like many countries around the world, Australia has implemented strict social distancing
measures. These have been adapted overitme by each State & Territory, but by way of
example, Australians have been prevented from leaving home except when absolutely
essential to do so, and ordered to remain at least 1.5 metres away from others at all times.
At some stages, no more than two people can be in public together, unless they are part
of the same household. At various times, bars, restaurants, shops, galleries and

130 Bjosecurity Act 2015 (Cth), section 477(3)(b).

BT Tulich, M Rizzi and F Mc&heghky PowEri ghtainlg RCB\KIsD
Verfassungsblog 10 April 2020.

132 United Nations, Human Rights Committee, General Comment No. 27.
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playgrounds have all been closed, whilst attendances at weddings and funerals has been
severely restricted.

Whilst the vast majority of Australians have complied with these directives, there has not

been universal compliance. Images of thousands of Australians enjoying a sunny day at
Sy dney 6-damou Bohdd Beach were beamed around the globe, prompting the

National Cabinet to impose tougher restrictions and consider enforcement measures.

New South Wales, for example, has granted enhanced powers to enforce these public
health orders and to arrest people who breach the quarantine restrictions. Victoria,

meanwhile, created a500-strong special taskforce with the mandate to shut down social

gatherings. The Australian Prime Minister has even called upon Australians to report
others who are failing to comply with the directives.

Il n August, O0Stage 40 r exdelbourne tesidemtsswhioreincleded mp o s e
a curfew between the hours of 8pm and 5am, during which residents could only leave

their homes for work and other essential reas:t
Rights and Responsibilities, however,suchre t r i ct i ons musuthrdasonablaibj ect
limits as can be demonstrably justified in a free and democratic society based on human

dignity, equality and freedom, and taking into account all relevant factor$*3 The curfew,

which has recently been exterded such that it will be in place for almost three months,

has been the subject of widespread criticism, with the Human Rights Law Centre suggest

t hat t hseriowsquestian® 0over whether the curfewis con

Just ascontroversially, a team at the University of South Australia has been tasked with
devel oping a opandemicé drone capable of remo
The drone is to be fitted with a specialised sensor and computer vision system allowing it
to monitor temperatures, as well as heart and respiratory rates of people in public
spaces!*® Meanwhile, Western Australia plans to deploy drones to parks, beaches and
shopping strips to enforce social distancing rules. Whilst most Australians might be

133 Charter of Human Rights and Responsibilities Act (2006¥section 7(2).

B4yDani el Andrews defends Victoriads cor o8BSWewslls cur f e
September 2020.
¥University of South Australia, oUni SA working on 6pan
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comfortable with drones that monitor bushfires, deliver essential goods in remote
locations or assist in search and rescue operations, civil libertarians have expressed
concern over the increased prevalence of drones in Australia and their impacts on their
right to privacy.

Similarly, not all Australians are comfortable with the prospect of having their mobile
phones monitored to help trace and prevent the spread of infection. 136 Under Australian
law, all mobile service providers are required to hold location information for each of their
phones for at least two years. In theory, this would enable authorities to search the travel
history of every Australian who tests positive to COVID-19 and contact every person who
has been in close proximity with the infected individual. This carries with it obvious privacy
concerns, as well as issues relating to the confidentiality of medical records. It might also
be that the technology, having been developed for a legitimate purpose today, might be
utilised for an illegit imate purpose tomorrow. Coincidentally, the Australian Human Rights
Commission has commenced a project on the interaction between human rights and
technology and, as a consequence of the issues raised by the coronavirus pandemic,
extended the public consultation period to incorporate views on these important issues.
On the one hand, technology has the potential to drastically reduce the scale of infections
during a global public health emergency such as COVID-19, whilst at the same time
providing greater pr otections to the most vulnerable members of society. On the other
hand, any increase in a governmentodés <capacit
infringe important human rights such as the right to privacy, freedom of expression and
freedom of association. In striking this balance, governments must ensure that (1) the
surveillance measures lawful, necessary and proportionate; (2) any data collected is used
only to respond to the specific public health emergency; and (3) laws and policies are
implemented transparently with appropriate accountability protections and safeguards
against abuse.

VII.  Indigenous Australians

%¥p Fair, OPrivacy vs pandemic: government tracking of
COVID-1 9 ©he Conversation 27 March 2020.
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Regrettably, there is reason to believe that Indigenous Australians will be
disproportionately affected by the coronavirus pandemic. During the 1918 Spanish flu
pandemic, Indigenous peoples accounted for 30 percent of all deaths in Queensland,
despite only comprising a small fraction of the population. 137 Similarly, during the HIN1
pandemic in 2009, Indigenous Australians were 3.2 timesmore likely to end up in hospital,
4 times more likely to be placed into intensive care, and 4.5 times more likely to die as a
result of the virus.38

Around 50 percent of adult Indigenous people live with a major chronic disease, more
than half of Indigen ous people living in remote communities live below the poverty line

and around 12 percent live in overcrowded housing. When these factors are combined
with the historic disadvantages of Indigenous Australians, including in terms of access to
adequate healthcare, the prognosis looks alarming. Indigenous Australians appear both
more likely to contract coronavirus and more likely to suffer severe symptoms once
infected.

The body representing more than 140 Aboriginal community -controlled health services
has cdled on the Federal Government to urgently assist in preparing for the pandemic,
including testing, protective equipment, access to food and sanitation, and information
campaigns suitable for remote communities. The Aboriginal and Torres Strait Islander
Sacial Justice Commissioner has again urged the Federal Government to implement 14
recommendations designed to close the gap between Indigenous Australians and other
Australians in order to improve healthcare, social and economic outcomes13°

To date, however, not enough has been done to address the plight of Indigenous
Australians in tackling the virus. Not hing 1in
coronavirus stimulus package was specifically targeted to remote Indigenous
communities, with Aboriginal Australians having to make do with the one-off AUD$750

B"M Br ough, Imagiaetians:tAlSgcial History of the Epidemiology of Aboriginal and Torres Strait
Il sl ander He al Medidal AntBropbldgy: CraseQulfunal Studies in Health and lliness65.

8A Miller and D Durrheim, O0Abor i gienfargotteain dew Australiae s St r ai
Nati onal Action Plan for Human I nfluenza Pandemico, 20
1393 Oscar AO, OFailure to close the gap in healthcare
increased risko, 8 April 2020.
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payment. This has caused the Aboriginal and Torres Strait Islander Advisory Group on

COVID19 t o wa faituretoimplement andequitable response commensurate with

the situation will result in significantly poorer outcomes for Aboriginal and Torres Strait

Islander peoplesd°Such an outcome could be contrary toc
Article 2(1) of the ICCPR to respect and ensure rights without discrimination, as well as

numerous rights recognised in the Declaration on the Rights of Indigenous Peoples

(although, it must be observed, that Australia was one of just four States to vote against

this non-binding instrument).

VIIl.  Discrimination

Australia must remain vigilant to ensure that any policies that are implemented are
applied in a non-discriminatory fashion and give due regard to minority groups,
particularly those who are likely to be disproportionately affected be COVID-19.

For example, women are disproportionately impacted by COVID-19. Most health care

workers, social welfare workers and unpaid carers are female, thereby exposing women

to greater risks of contracting coronavirus.
has therefore welcomed t hesioA togiovida arouadhoneGov er nt
million families with free childcare during the pandemic, 1#! thereby supporting all parents,

including mothers, to return to work. 42 The United Nations has also observed that the

imposition of extreme social distancing measures requiring families to stay at home has

led to an intensification of domestic violence against women and children.14® In

recognition of this, the Australian Government has announced an additional AUD$150

million to support Australians experiencing domestic, family and sexual violence due to

140 Australian Government Department of Health, Management Plan for Aboriginal and Torres Strait Island

populations, March 2020.

“prime Minister of Australia, O0OEarly Childhood Educati
WK Jenkins, 0The gend®nveds8i mpact @0200VI D

143 UN Women, COVID19 and Ending Violence Against Women and Girls, available at:
https://www.unwomen.org/ -/media/headquarters/attachments/sections/library/publications/2020/issue -

brief-covid-19-and-ending-violence-against-women-and-girls-en.pdf (last accessed 10 April 20D).
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the fallout from coronavirus, which includes counselling services, support programs and
a new public communication campaign. 44

Measures must also be taken to ensure that racial and ethnic minorities are not
persecuted or discriminated against because of COVID19. Around 1.2 million Australians

(around 5 percent of the population) have Chinese ancestry and it has been reported that

members of this group have been the target of xenophobia, vitriol and crime following

the outbreak of the pandemic. Some have been barred from schools, others from
restaurants. According to the Australian Human Rights Commission, around one in four

people who lodged racial discrimination complaints in the past two months say they have

been targeted due to COVID-19.1%° Fortunately, this is something that appears to be on

the radar of Australiads | eaders, with the Pr
Chief Medical Officer condemning racial discrimination from as early as February and

calling upon Australians to call out and report any racist behaviour.'#¢ These are welcome
interventions, given that during the same period the US President was describing COVID

19 as the o0Chinese viruso, ignoring tensions i ci s m
with the Chinese community.4’

Australiads mul ticultur al and mul tilingual [
information portal about COVID -19 in 63 languages to ensure that Australians of all races
and ethnicities are able to access themost up-to-date advice on coronavirus4®

Finally, Australiads Disability Discriminati o
Government to do more to address the challenges that the global pandemic poses to
people with a disability. 1*° Whilst some steps have been taken, such as the inclusion of

“pPrime Minister of Australia, 0%$1.1 Billion to Support
Servicesdé, 29 March 2020.

1“3 Fang, E Renaldi and S Yang, OAustralian-8racielged t o
discrimination comp | a i ABC blews 3 April 2020.

4T Stayner, 0Chief medical of f i cerA udsetnraanldisa nesn do vteor rcaocri
SBS Newsl1 February 2020.

WoTrump defends calling c oAldagezra Newg28 March 2000 Chi nese Vi rus

148https://www.sbs.com.au/language/coronavirus

4B Gauntlett, oPandemic requires comprehensive respons
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sign language interpreters at key press conferences, there is still much more work to be

done to ensure that Australians with disability are treated equally and in a non-
discriminatory manner. Such measuresarenecessary i n order to mee
obligations under international law - including guarantees of non-discrimination under

Article 2(1) of the ICCPR and disability rights as recognised in the CRPD as well as under

domestic legislation. %0

IX. Immigra tion Detainees

Australia currently holds some 1,400 people in immigration detention facilities, >t
pursuant to an immigration policy that has been routinely condemned by the United
Nations.®? The conditions in which immigrants are detained make it virtuall y impossible
for them to comply with the social distancing advice, meaning that COVID-19 poses a far
greater risk to detainees than the general population. A letter authored by 1,200
healthcare professionals claimed that the makeshift hotels in Melbourne and Brisbane in
which this popul ati on i s hroiusske d e m wiprr ersmeaeirt t 6a
transmission of coronavirus.!®3 The United Nations has urged governments around the
world to review the use of immigration detention and closed refugee camps wit h a view
to reducing their populations to the lowest possible level. 15 The Australasian Society for
Infectious Diseases$®® and the Australian Human Rights Commissionef® have called for
those immigration detainees who do not pose a significant security or health risk to be
released into the community. To date, however, this advice has been ignored by the
Australian Government which is of concern given that a guard working in at least one of

150 Disability Discrimination Act 1992.

151 pepartment of Home Affairs, Immigration Detention and Community Statistics Summary, 29 February
2020.

152 United Nations Human Rights Council, Opinions adopted by the Working Group on Arbitrary Detention
at its eight-first session, 1726 April 2018, 20 June 20B, A/IHRC/WGAD/2018/20.

B Hall, oDoctors warn of deadly coronavir uBgdneyi sks f
Morning Herald, 1 April 2020.

154 United Nations Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, Advice of the Subcommittee on Prevention of Torture to States Parties and
National Preventative Mechanisms relating to the Coronavirus Pandemic (adopted on 25 March 2020).
1Shttps:/ /www.asid.net.au/documents/item/1868

E Santow, OEnsuring human rights safeguards for every

92


https://www.asid.net.au/documents/item/1868

the detention centres has already tested positive for coronavirus.*®” This potentially places
Australia in breach of a number of obligations under international human rights law,
including the right to life and freedom from cruel, inhuma n or degrading treatment. If the
practice is found to be sufficiently widespread or systematic, it could even constitute a

30 October 2020

crime against humanity.

X.

According to the Australian Treasurer, extraordinary times call for extraordinary measures.
Whilst that may be true, it is crucial that whatever extraordinary measures are imposed in
response to the COVID-19 pandemic comply with human rights law. This requires that the
measures be necessary, proportionate, time limited and subject to ongoing review. In the
words of Pr o fereesgencyrrulelkgetapeaple used to subordination. It nurtures

Conclusion

voluntary servitude. |t is the mother desy
claims to combat4°8
XI. Summary Evaluation
Best Practices
1 Rather than cancelling or postponing elections, Australia has continued to
allow citizens to vote through pre -voting and postal voting.
1 Border closures are temporary, subject to ongoing review, and apply equally to
all Australianswhile containing appropriate exceptions for key workers.
9 The Australian Government has announced an additional AUD$150 million to
support Australians experiencing domestic, family and sexual violence due to
the fallout from coronavirus, which includes counselling services, support
programs and a new public communication campaign.
f Australiads | eaders have condemned
Asian ethnicity and called upon the public to speak out against racism.
B Smee, B Docherty and R Holt, oOFears for refugees af
tests positive for coronav i r The Guardian 19 March 2020.
D Keane, oO0Coronavirus, emergency | aws and cABCi | 1|libe

News, 2 April 2020.
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Concerns

1

The suspension of Parliament and theconcentration of power in the executive
have the potential to undermine democratic deliberation at a time where more
accountability is required, not less.

Indigenous Australians appear both more likely to contract coronavirus and
more likely to suffer severe symptoms once infected, but little has been done
to address their specific needs.

Keeping asylum seekers in crowded detention centres rather than authorising
their release into the community might amount to inhuman or degrading
treatment.

The imposition of a 3-month nightly curfew on residents of Melbourne may
constitute a disproportionate restriction on liberties and breach the Victoria
Charter of Human Rights and Responsibilitiesand other international human
rights norms.

The development of drones and the use of mobile phone data to monitor
compliance with social distancing orders has the potential to infringe a number
of rights, including the right to privacy, the right to freedom of expression and
the right to peaceful assembly.
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BRAZIL
Ana Carolina Dall 0Agnol

. Overview "

This section analyses the legality of legislative and regulatory measures taken by Brazil in
response to the COVID 19 pandemic. In doing so, it assesses the constitutionality and the
compatibility with human rights trea ties of formal measures undertaken by Brazilian
federal authorities. It also examines the implementation of measures adopted for the
protection of vulnerable groups, bearing in mind that these measures tend to have more
widespread implications for human rights.

This section concl mandeserd legeslativevahdirdgwdatoy meagure$ 6 s
are lawful in principle, their effective implementation has been limited by (and starkly
exposed) long-standing structural problems. The COVID 19 pandemic is a major crisis on
top of other existing crises in Brazl, which affect the country at socio-economic,
institutional, and environmental levels.

The adoption and implementation of measures vary widely across Brazild at federal, state,
and municipal levels 8, thus the preparation of this section required the selection of
specific developments.*>® As the crisis unfolds, conclusions are subject to change.

This section covers the period of 3 February 2020- 1 September 2020.

[I. Constitutional Scheme

a. Allocation of competences

" | would like to thank Ana Luisa Bernardino, Heloisa Fernandes CamaraTalita de Souza Dias, Eleni
Methymaki, Thiago Felipe Alves Pinto, Elis Wendpapand Camile Wiederkehr for helpful discussions and/or
comments to earlier drafts. All mistakes remain my own.

159 For an up-to-date analysis of both formal and informal measures adopted by the Brazilian executive,
legislative and judiciary, see Centro de Analise da Liberdade e do Autoritarismod LAUT,EmergencyAgenda.
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Due to its federalist political system, Brazil is taking decentralised responses to the COVID

19 pandemi c ( 6Tthhee Boraanzdielmianm )Consti tution (6t he
intricate system of allocation of competences among federal, state and municipal

authorities with executive'® and legislative'®* powers to address matters involving
fundamental and social rights, such as public health. As a general rule, the Constitution

allocates competence among public authorities taking into consideration the main

interests at stake 0 in general terms, matters of predominant national interest are

addressed by federal authorities, whereas matters of regional and local interest are

handled by state and municipal authorities, respectively.

b. Constitutional rig hts and human rights obligations

The incorporation of international treaties in the Brazilian legal order depends on the
approval of the bicameral national congress and promulgation by the executive. 62
Following a 2004 Constitutional Amendment, human rights treaties'®® incorporated
following this specific procedure enjoy the status of constitutional norms. %4 Most human
rights treaties that Brazil ratified followed incorporation processes in force before 2004.
The understanding of the Federal Supreme Court s that human rights treaties whose
incorporation did not follow the procedure set forth in the 2004 Constitution Amendment
are not equivalent to constitutional norms, but are hierarchically superior to infra -
constitutional law. 16°

180 Constitution of the Federative Republic of Brazil, 1988, Article 23, Il (Brazilian Constitution).

161 |pid, Article 30, VII.

162 Brazilian Constitution, Article 5, § 3; Article 49, subsection I; Article 84, subsection VIIl. See also
Constitutional Amendment No. 45, 30 December 2004.

183 For human rights treaties that Brazil is a party to, seehere.

184 Constitutional Amendment No. 45, 30 December 2004.

165 Brazilian Federal Supreme Court,Extraordinary Appeal No. 466.3431, S&o Paulg Justice Rapporteur
Cezar Peluso, 3 December 2008. See also Brazilian Federal Supreme Courtabeas Corpus No. 87.5858,
Tocantins, Justice Rapporteur Marco Aurélio,3 December 2008. Brazilian scholars strongly criticised the
Constitutional Amendment No. 45 aSeb fdrihstancs, \pArGamgado Cour t O
Tr i n d2edados e @onquistas do Direito Internacional dos Direitos Humanos no Inicio do Século XX@ ,
XXXIIl Curso de Direito Internacional Organizado pela Comissao Juridica Interamericana da OERio de
Janeiro, August 2006, pp. 410411, footnot e 4 ; F . TraRadogs mtersaaianais dé Protecao dos Direitos
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Although the Constitutio n is relatively new and enshrines most fundamental rights
present in international human rights treaties, the section will also look at human rights
treaties that Brazil has ratified, as a means of complementing and extending the set of
fundamental rights and guarantees of the Constitution when analysing the responses to
the pandemic.166

Il Legislative and Regulatory Measures
a. General measures

In February 2020, federal authorities have declared a state of emergency-®’ followed by
the outlining of general provisions setting out measures to address the pandemic%8

Since then, the Federal Supreme Court has been called to decide on the allocation of
competences to address the pandemic in various cases. Importantly, the Federal Supreme
Court initially ruled that state governments have the authority to adopt and maintain
measures in response to the pandemicl® It also held that municipal governments can
supplement federal and state laws where local interests are involved!’® In case of conflict
between measures implemented at different government levels, local policies should
prevail where there is clear local interest!’*

Humanos: Jurisprudéncia do STB , i n A. Amar al JOuSTH eoa Diréo UnterndcignalalosJ u b i | u't
Direitos Humanos,S&o Paulo: Quartier Latin, 2009, pp. 123145.

166 Brazilian Constitution, Article 5, § 2.

167 Mini sterial Order No. 188, 3 February 2020.

168 | aw No. 13.979 6 February 2020;Law No.14.019, 2 July 2020.

169 Brazilian Federal Supreme Court, Claim of NoarCompliance with a Fundamental Precept, ADPF No. 672

Distrito Federal, Injunctive Relief, Jugice Rapporteur Alexandre de Morais, 8 April 2020. See also Brazilian

Federal Supreme Court, Direct Claim of Unconstitutionality No. 6,341 DF (ADI 6341 MC/DF), Justice

Regpporteur Marco Aurélio, 24 March 2020.

170 |pid.
LA Pet heri ck, R. Gol d Do miBd ta,z i BLY gokei@dantlrddhonse Beasulee r i a o}
me e t t h e critévid @Bpolicy easing?0 , Bl avatni k School of Government W

WP-2020/033, June 2020, p. 13 (BSG Paper).
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Accordingly, federal, state and municipal authorities are concurrently exercising their
regulatory and enforcement powers, within their competences and territories, in response
to the pandemic. Most measures designed and implemented to address the pandemic
have been undertaken by state and municipal authorities,'”? including the regulation of
social distancing measures and lockdown orders.At the time of writing, out of the 5,570
municipalities in Brazil, only 91 have gone into lockdown.

b. Vulnerable group specific measures

i. Economically vulnerable groups

Since April 2020, unemployed individuals, informal and selfemployed workers, as well

as formal micro-entrepreneurs are eligible for a temporary emergency income support
scheme!™Thesocal | ed dcoronavoucherd consists of a
reais (approximately £90 or US$115) per person forfive months,'’* with the possibility of

extension. Up to two members of each family may benefit from the monthly payment, 175

while single-mother families may accumulate two monthly payments.1’¢ At least 63

million people ar e benefitting from the scheme, i .e. n

population.

ii. Marginalised neighbourhoods, in particular favelas

Since February 2020, there has been anupsurge in deadly police operations in
marginalised neighbourhoods, in particular favelas

In June 2020, the Federal Supreme Court granted injunctive relief br the suspension of

police operations in the state of Rio de Janeiro during the pandemic. The decision sets

forth t hat such operations may only take place

172 |hid, p. 8.

178 | aw No. 13.982 2 April 2020.

174 presidential Decree No. 10.412 30 June 2020.
175 Ibid, Article 2, § 1.

176 1bid, Article 2, § 3.
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circumstances?®o and ar e subj ect t o written a
prosecutords offfice at state | evel

iii. Indigenous peoples

Since March 2020, the Brazilian ageng in charge of protecting indigenous peoples in
Brazil has been issuing executive orders to address the risks imposed by COVIEL9 to
indigenous groups.1’®

Furthermore, in July 2020, the national congress passed legislation and an emergency
plan to address the impact of the pandemic among indigenous peoples.'’® These
measures acknowledge that indigenous peoples are particularly vulnerable to epidemics
and should thus enjoy preferential medical treatment and access to food and other
resources during the pandemic.

iv. Inmates

The federal government has issuedexecutive measuresfor addressing the impact of the

pandemic in prisons.’®® The National Council of Justice has also issued guidelines for
judges on how to deal with the consequences of COVID-19 on criminal law
proceedings.8?

177 Brazilian Federal Supreme Court, Claim of NoaCompliance with a Fundamental Precept, ADPF No. 635

Rio de Janeiro,Injunctive Relief, Justice Rapporteur Edson Fachin, 5 June 2020.

178 Ministério da Sa %4de e Secretari a Es p @lanoad CoutiegénSalVadomal parad 2 gen a,
Infecgéo Humana pelo novo Coronavirus (COVIR19) em Povos Indigena® ,  M2020¢ Secretaria Especial

de Saude Indigena,Order No. 16, 24 March 2020 Secretaria Especial de Saude Indigenadrder No. 36, 1

April 2020; Secretaria Especial de Saude IndigenaDrder No. 55, 13 April 2020, Ministério da Saude e
Secretaria Especi aUnidalles deSAetipdicePrithaniadlAdigena @API) dla COVIELIG |, 25

May 2020.

179 L aw No. 14.021, 7 July 2010.

180 Ministerial Order, DISPF No. 5 16 March 2020; Coordenacio-Geral de Assisténcia nas Penitenciaria$

CGAP/ D IP®ddiment® Operacional Padrédo; Medidas de Controle e Prevencdo do Novo Coronavirus
(COVID19) no Sistema Penitenciario Federad , May 2020.
181 National Council of Justice, Recommendation No. 62, 17 March 2020.
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In March 2020, the Federal Supreme Court also ordered the implementation of measures
in prisons across Bazil in response to the pandemic. Building on the theory developed by
the Colombian Constitutional Court,18? the Federal Supreme Court has declared the

dunconstituti on akstadotdadosas imconstiudiond) re® Broaz idl i an
recogni sing their Oprecarious and inhuman situa
function as segregationi st institutions for
people, people with disabilities,®and illiter

Moreover, in August 2020, the Federal Supreme Court ordered the implementation of
measures to reduce overcrowding in youth detention centres across the country®4

Although the decision was not designed as a COVID 19 responsive measure, it may have
a positive impact on the prevention of the spread of the disease.

V. Analysis

A priori, these formal general and vulnerable group specific measures areintra vires and

were adopted within the formal limits of the law to address the pandemic. They do not

raise issues as to their necessity, proportionality, and respect to time limits. In particular,

vulnera b | e group speci fic measur es ar e aligned
approach to protecting and promoting fundamental rights. 18

Moreover, the Federal Supreme Court has played a significant role in controlling federal
government ds at oreomtplhsealthtpolicias @ ith pactieular, by recognising

182 Colombia, Constitutional Court, Sentencia de Unificacion (SU) 5591997.

183 Brazilian Federal Supreme CourtClaim of Non-Compliance with a Fundamental Precept, ADPF No. 347
Distrito Federal, Injunctive Relief, Justice Rapporteur Marco Aurélio, 17 March 2020 [free translation].

184 Brazilian Federal Supreme CourtHabeas Corpus 143988 Justice Rapporteur Edson Fachin, 25 August
2020.

185 Commentators have raised concerns regarding a myriad of informal measures taken by the federal

government, as well as formal and informal measures taken at state and municipal levels. For a detailed
review and analysis of these measures, see Centro de Analise da Liberdade e do Autoritarism@® LAUT,
Emergency Agenda.
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>,

and confirming the authority of state and municipal governments to adopt and maintain
measures in response to the pandemic?8®

V. Implementation of the Measures and its Impact on Constitutional and
Human Rights

a. Right to health

Access to health is a right recognised in the Constitution,®®” whi ch est abl i shes t

obligation to guarantee universal and equal access to health support systems!®® Brazil
has a unified, free healths y st e m ¥ 8US & d@e¢centralised management® and
funding, 1% as federal, state and municipal authorities share concurrent competence over
these matters. Authorities therefore give localised responses to health issues.

Nevertheless, the number of doctors and hospital beds per capita varies across different
states, which reflects aneglect in public spending on SUS. This means thatertain regions

have been more critically affected by the pandemic than others. In particular, the North

of Brazil was one of the worst affected regions of the country, where a combination of

factors explained the large number of COVID-19 cases in the region until May 2020. The
Northern region not only has the lowest number of hospital beds per capitain the country

but 82% of its population have poor access to sanitary systems, and 48% of the population
live on less than half of the national minimum wage in Brazil 1%

186 For an analysis of the role of the Federal Supreme Court in the pandemic, see M. Marona, F. Kerche,
&@uprema pandemia: o papel do STF na conducado da crise do coronavirug , JOTA, 10 Apri
187 Brazilian Constitution, Article 6.

188 |pid, Article196.

189 |pid, Article 198, caput.

190 |pid, Article 198, subsection I.

191 |pid, Article 198, § 1.

23, Ferreira, E. BeAahnaabieade da popuMddeside iateri@ tla Amazbnia a
COVID-196, Co a Indiaz &ariedade,’10 April 2020.
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However insufficient or unevenly distributed investments in public healthcare are, SUS is

a o0fl awed b u¥ Asfaanatterdof law SUS emvides all individuals with free

access to all levels of health service, from primary care to specialists. During the
pandemic, SUS® primary <care networks have fu
identification, referral of severe cases to specialised services, and monitoring of vulnerable

groups, including the collection of data on domestic violence and alcoholism during

lockdown.1%4

While a unified healthcare system is in place in Brazil, actuauniversaland equal access to

health is prevented due to socio-economic inequalities among different states in the

country. This lack of effective implementation of the right to health arguably mounts to a

violation of Articles 6 and 196 of the Constitution 1% and Article 12 of the International
Covenant on Economic, Socia¥® and Cultural Rig

Furthermore, since 15 May 2020, the President has failed to appoint a Minister of Health,
after two previous ministers left office between April and May 2020 due to alleged

disagreements with controversial federal government directives on social distancing and

use of hydroxychloroquine. Thislack of requlatory support for and enforcement of robust

health policies to contain the spread of COVID-19 at the federal level has further
destabilisedBr azi | 6 s r es pons e s indctmn may eot gplpamowntmdaac . T hi ¢
violation of Article 197 of the Constitution, 1%’ but has also based asecond set of charges

brought against the Brazilian President before the International Criminal Court.%8

¥Worl d Heal th Firegvaend zhauti ofnai r6: Brazi |l s heal tBuldyesti exm c
the World Health Organization, Vol. 86, No. 4, April 2008, pp. 248249.

R, N. Avelar e Silva, G. Ru®¥IB19 inABrazilMastekppsadssecwi ¢ h, M.
economic inequalities and underfunding of its public health system & , The BMJ Opinion, Bri

Journal, 19 June 2020.

195 Brazilian Constitution, Articles 6 and 196.

198 |nternational Covenant on Economic, Social and Cultural Rights Article 12 ICESCR).

197 Brazilian Constitution, Article 197.

198 |nternational Criminal Court, Complaint submitted by Associacéo Brasileira de Juristas pela Democracia
0 ABJD against Jair Messias Bolsonar@® April 2020.
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b. Rightto work and fre e enterprise

Evidence indicates that the emergency income support scheme is making a substantial
difference to financially vulnerable groups, which will likely lead to sustained compliance
with lockdown and social distancing measures!®® There are ongoing discussions on

whether the scheme will remain in force after the end of the pandemic.

Despite concerns that bureaucratic hurdles have prevented citizens from being eligible
for the temporary emergency income support scheme, in April 2020, a federal court lifted
the requirement that applicants should hold a clean taxpayer status, thereby facilitating
access to the support scheme?®

The emergency income support scheme has therdore attenuated the effects of the
pandemic on the right to work and free enterprise, as established in Articles 1, 5 and 6 of
the Constitution 2°* and Article 6 of the ICESCR??

c. Rightto non -discrimination

As in most societies globally, the pandemic is throwing into sharp relief the long -standing
inequalities between the wealthy and the poor in Brazil, which is one of the most unequal
countries in the world. Critical problems regarding income structures give rise to a wide
income gap between the wealthy and the poor, which in turn impacts on, and ultimately

defines, the support systems that citizens have access to. The possibility of complying with
social distancing measures and mandatory quarantines,?®® as well as benefitting from
appropriate housing, sanitation and private health systems are highly dependent on the

citizens® financi al means.

19BSG Paperp.43. See al@OWIDT9, EmErgendy Bdsic Incdme and the Right to Life in Brazi ,
Oxford Human Rights Hub, 9 April 2020.

200 Regional Federd Court of Appeals, 1% region (TRF1), Case N0.1010150-57.2020.4.01.0000 |njunctive
Relief, Judge llan Presser, 15 April 2020.

201 Brazilian Constitution, Articles 1, subsection IV; Article 5, subsection XIII; and Article 6.

202 |CESCRAtticle 6.

203 BSG Paperp. 2.
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In this sense, high income predicts timely access to testing® and higher quality home
education during the pandemic. 2% At the same time, the incomes of the poorest, informal
workers and formal microentrepreneurs have been significantly impacted since
February 206

These structural problems give rise to indirect discrimination in the enjoyment of

constitutional and human rights amid the implementation of COVID -related measures. As
a result, Articles 3, 5, 170 and 227 of the Constitution?®” Article 24 of the American
Convention on Hum&handRitigds 2 and 26 6f MErHad@dndl Covenant
on Civil and Pol ?%may ot hav® begnhfullysconfpietl @i, R\RG ih

pre-pandemic times.

In addition, marginalised neighbourhoods have been the target of a record number of

deadly police operations during the pandemic. In the state of Rio de Janeiro, whereas the

number of theft offences and homicide cases has decreased during the pandemic 6 due

to less criminal opportunity and/or under-reporting 9, deaths caused by police officers in

April 2020 reached highest level in two decades. The surge in these operations is added

to long -standing disproportionate police violence and breach of police protocols for the

use of force?*Even in o6normal d circumstances, many o
access to sanitation systems, water and a safe livelihood, and are therefore victims of

violations of an array of constitutional rights. 2!

204 |pid, p. 3.

205 |bid, pp. 32-34.

206 |pid, p. 3.

207 Brazilian Constitution, Article 3, subsections I, lll, and IV; Article 5 caput, and subsection IIl; Article 170,
subsection VII; and Article 227.

208 American Convention on Human Rights, Article 24 (ACHR).

209 |nternational Covenant on Civil and Political Rights, Articles 2 and 26 (ICCPR).

210 See Inter-American Court of Human Rights, Favela Nova Brasilia v. BrazjlPreliminary Objections, Merits,
Reparations ard Costs, Judgment of February 16, 2017, Series C, No. 333. For a summary in English, see
Center for Justice and International Law,6 | nAmerican Court conde mns  Br az i | for ,5avel a Kk
May 2017.

211 For instance, Brazilian Constitution, Article 5, subsections Il1, X1, XXII; Article 6.
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Violence against neglected communities amid the pandemic not only amounts to a
violation of the constitutional right to life, safety, and private property, but is also against
recommendations of social distancing, as most police operations involve physical contact.
The death of a black 14-year old boy by police shootings sparked outrage 9 although it
was one among many other tragic cases of violence against marginalised communities,
and specifically against black people, which are knowingly 75% of the victims of police
violence. These developments may consist of direct discrimination on the basis of place
of residence and skin colour, and may violate constitutional provisions,?'? Article 24 of the
American Convention2*® and Articles 2 and 26 of ICCPR4

d. Accessto justice

Brazilian courts are currently open, and activities are taking place remotely. Since March
2020, the judicial accountability body
guarantine measures affecting the Brazilian judiciary branch. As pat of these measures,
judicial proceedings were partially suspended from 19 March 2020 until 14 June 2020715
although courts continued to process requests for habeas corpus interim measures, and
provisional release, among other urgent requests during that period.?1® Exceptionally, the
Federal Supreme Court and federal electoral courts have not suspended their
operations.?’

Currently, hearings are happening via videoconference, with the exception of conciliation
hearings and jury trials for crimes such as muder. These measures build up on concerted
efforts of the Brazilian judiciary to adapt 85% of its proceedings to digital systems,

including through online platforms & although hearings have usually been held in person.

>,

6 Nat

212 Brazilian Constitution, Article 3, subsections I, 1ll, and IV; Article 5 caput, and subsections 11, XI, XXII, XL,

XLII; Article 170, subsectionVIl; and Article 227.

23ACHR Article 24.

214 |CCPR Articles 2 and 26.

215 See National Courcil of Justice, Resolution No. 313, 19 March 2020 National Council of Justice,
Resolution No. 314, 20 April 2020; National Council of Justice, Resolution No. 318, 7 May 2020; National
Council of Justice,Ordinance No. 79, 22 May 2020.

216 National Council of Justice, Resolution No. 313, 19 March 2020, Art. 4.

217 National Council of Justice, Resolution No. 313, 19 March 2020, Art. 1, sole paragraph.
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Today, public hearings of appellate and higher appellate courts, including the Federal
Supreme Court and the Superior Court of Justice, are available on video-sharing

platforms.

Intra-judiciary oversight bodies are also operational. In particular, the National Council of
Justiceis offering in-depth coverage of the judicial developments taking place in response

to the pandemic, at federal, state, and municipal levels.

These developments are commendable and are enabling civil society to have access to
justice. As acursory analysisof COVID19 developments in Brazil shows, the Brazilian

judiciary has been playing an important role in controlling potential abuse of powers by
the executive, as well as in protecting vulnerable groups during the pandemic.

Overall, access to justice haseen preserved during the pandemic, in line with Article 5 of
the Constitution, 218 Article 8 of the American Convention,?!® and Article 14 of the ICCPR220

e. Accountability and Transparency in Public Administration
i. Lack of public scrutiny over legislative prgects
Brazil 6s bicamer al nati onal congress remai ne
However, there are concerns that legal procedures have not been adequately followed

and that public scrutiny has been limited due to the disruption caused by COVID-19.
Evidence indicates that ministries are taking advantage of the ensuing lack of press

coverage caused by the pandemic to further shrink legislation on contentious issues. In

218 Brazilian Constitution, Article 35, subsection XXXV.
219 ACHR Atticle 8.
220 |CCPR Article 14.
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particular, three critical legislative projects were discussed during the pandemic: the
regulation of land grabbing in the Amazon forest, 2%! public sanitation,??? and fake news 223

These measures are preventing citizens from taking part in deliberative processes and in
democratic debate, and may therefore violate the principles of transparency,
accountability and protection of public interest enshrined in Article 5, XIV, Article 23,1,
and Article 37, 8§ 3 of the Constitution,??* as well as Article 23 of the American
Convention.??®

il. Access to information

In June 2020, the Ministry of Health stopped sharing the COVID-19 cumulative infection
and death tolls, which has caused a backlash in Brazil due to concerns that the
government was attempting to suppress and manipulate data. Following a decision of the
Federal Supreme Court??® the government resumed publishing complete COVID-19

statistics.

These measures prevented public access to accurate informatiorabout matters of public
interest and concern, and may therefore also have violated the principles of transparency,
accountability, and protection of public interest set out in the Constitution 227 and in the
ACHR??8

iii. Spread of disinformation by theexecutive branch

221 | egislative Project No. 2633/2020Q For details of the legislative process, seehere.

222 | aw No. 14.026 15 July 2020.For details of the legislative process, seehere.

223 | eqislative Project No. 2630/202Q For details of the legislative process, seehere. See also R. Araljo, A.
GaudiBotazi d 6s 6fake newsodo bill threat erigisdt o Ok & omdi Huean
Rights Hub, 8 July 2020.

224 Brazilian Constitution, Article 5, subsection XIV; Article 23, subsection I; Article 37, § 3ubsections I-l1.

225 ACHR Atrticle 23.

226 Brazilian Federal Supreme CourtClaim of Non-Compliance with a Fundamental Precept, ADPF No. 690

Distrito Federal, Injunctive Relief, Justice Rapporteur Alexandre de Morais,8 June 2020.
227 Brazilian Constitution, Article 5, subsection XIV; Article 23, subsection I; Article 37, § 3, subsectionsilIl.
228 ACHR Atrticle 23.
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The spread of the virus in Brazil has been aggravated bywidely spread disinformation and

public distrust in science. Brazil is a case study on how the dissemination offake news

during the 2018 presidential election has led to political polarisation and manipulation of
audience groups.??® This continuing trend hasalsompact ed Brazi |l 6s-respor
19.

In particular, the spread of junk news and reliance on emotionally-driven language and
conspiracy-led content are challenging the implementation of responses to COVID-19. As
in other parts of the world, the formation of social bubbles on the basis of identical
streams of thinking @ which may be more or less permeable to scientific findings o has
given rise to political and ideological echo chambers.

In this context, the implementation of public health policies has been undermined by the
spread of appealing, evocative (dis)information by the executive. Currently, compliance

with social distancing measures is highly dependent on individual political sensitivities: in
the absence of mandatory lockdowns, citizens are following guidelines issued by those
they are politically aligned to.

The reliance on fabricated data by the executive is misinforming the public about political
and societal affairs?3® and could therefore amount to a violation of the principles of
transparency, accountability, and protection of public interest enshrined in constitutional
provisions?3! and in the ACHR?%?

f. Environmental rights

The instability caused by the pandemic is currently compounding the ongoing
deforestation of the Amazon region. The spread of the disease has loosened the

29 See C. Machado, BKi r a, V. Asudyaofraism@mmationdn Whatsapp groups with a focus on

the Brazilian Presidential Election® , Compani on Proceedings of The 2019 Wor
2019, pp. 1013-1019.

BT, McGohhakhe ndwsd: Fal sedfiemrNetohenleands oQuantner?l y of

35(4), 2017, p. 204.
231 Brazilian Constitution, Article 5, subsection XIV; Article 23, subsection I; Article 37, § 3, subsectionsll.
232 ACHR Article 23.
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monitoring and oversight over the region, which has led to increased activity of

commercial loggers. Moreover, wildfires taking place in the region worsen the quality of

the air, consequently increasing the risks ofrespiratory diseases

These developments have unfolded against a background of weakening of environmental
regulations and enforcement agencies in the past year, which have resulted in increased
deforestation rates. As stated above, the national congress is currently working on a

legislative project that could further rela x regulations for preservation of the Amazon
region.

The governmentds omi ssions seem to viol
which provides that authorities at federal, state and municipal levels must protect and
preserve the environment, as well as fight pollution. 233

g. Indigenous and ethnic minority rights
Indigenous peoples are considered one of the most critically vulnerable groups in the

context of the pandemic in Brazil.?** In May 2020, the number of COVID-19-related deaths
was five times higher among indigenous groups. Groups living in indigenous reserves in

remote areas are the most affected by the disease, as they face a combination oflack of

immunity , as well as lack of food sipplies, testing, and access to hospitals. In the Northern
state of Amazonas, hospitals are available only in the capital Manausd the worst COVID-

affected city in Brazil until May 2020. Brazil has a population of 896,000 indigenous

people, and 57.6% of them live in indigenous demarcated reserves.

The lack of implementation of measures to protect indigenous populations may not only
amount to a violation of their rights to life, health and food, but is also threatening the
preservation of their customs, language and traditions d rights set forth in Article 231 of

233 Brazilian Constitution, Article 23, VI and VILI.

24 M. Azevedo, F. Dmasco, M. Antunes, M. H.AnMserdée VunsrabilidMie
Demogréfica e Infraestrutural das Terras Indigenas a COVIEL90 , i n Cad emos,cCaddreo
Demografia Indigena e COVIBD 19, Amazdnia Latitude, April 2020, p. 2.
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the Constitution 2% and Article 27 of the ICCPR3¢ The death of the elderly is causing
irreparable damage to their history, culture, and medicinal traditions. 23’ Moreover, illegal
commercial logging practices taking place in indigenous areas may be a violation of

indigenous peoplesd exclusive right to benefi
231, § 2 of the Constitution.?38

h. Rights of inmates

Prisons in Brazil have a longstanding tradition of systemic, blatant violations of

constitutional rights , including the rights to _life, health, food, aswe | | as i nmatesbo

rights to enjoy hygienic and decent living conditions.?®® Around 41% o f Brazil o:

incarcerated population has not yet been convicted.

Although the federal government and the National Council of Justice have issued
recommendations on how to address the impact of COVID-19 on prison populations, 249
there is a widespread lack of systematic data about the implementation of those
measures, as well as about the number of infected individuals and current death toll. Up
until September 2020, 19,339 inmates were reportedly infected, and the death toll stood

at 102. Brazil has a population of 758,676 inmates the third largest in the world .

In addition to the lack of consistent implementation of measures for isolating infected
individuals and insufficient testing, since March 2020 visits are temporarily suspended in

25 Brazilian Constitution, Article 231.

26 |CCPR Article 27. See also InterAmerican Court of Human Rights, Sawhoyamaxa Indigenous Community

v. Paraguay Judgment of 29 March 2006; Inter-American Court of Human Rights, The Kichwa Indigenous

People of Sarayaku v. Ecuadodudgment of 27 June 2012.

B'G.l SoBrazilbdos indigenous peopl esl9fteedismamtlingtof sogiok e t hr e a
environmental policies, and international inactiond , London School of Economics,
Caribbean Centre Blog, 8 July 2020.

238 Brazilian Constitution, Article 231, § 2.

239 | aw No. 7.210 of 11 July 1984 Article 41.

240 coordenagéo-Geral de Assisténcia nas Penitenciarias, Procedimento Operacional Padrad/edidas de

Controle e Prevencédo do Novo Coronavirus (COVIBP19) no Sistema PenitenciarioFederal, National Council

of Justice,Recommendation No. 62, 17 March 2020.
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order to prevent the spread of COVID-19 in prisons.?** Inmates are therefore being
prevented from having access to regular legal support, educational and work activities,
religious assistance, and contact with the outside world. They ae also being prevented
from having access to the material support their families were used to give, especially

food supplies. Due to the suspension of visits, i nmat esd f amidlandes and
therefore civil society 8 are not able to keep track of COVID-related developments taking
place in prisons.

Evidence indicates that the measures implemented to limit contact, communications,

visits, release, as well as educational, recreationadnd employment activities in prisons in
Brazil are not proportional to the need to contain the spread of the disease.?*? The
National Council of Justice_has recommended the adoption of schemes for early,

provisional or temporary release of inmates when possible.?*? In addition, specialistshave
advised that inmates should be offered access to electronic means of communication,

such as emails and video conference calls

These developments could amount to a violation of Articles 5 and 6 of the Constitu tion 244

and Article 5(1) and (2) of the ACHR, which pr
and moral integrity, as well as not to be subjected to cruel, inhuman, or degrading

treatment. In June 2020, more than 200 Brazilian organisations submitted complaints

before the United Nations?*® and the Organisation of American States**® due to the

insufficient adoption of response measures against COVID19 in Brazilian prisons.

241 Ministerial Order, DISPF No. 516 March 2020; Ministerial Order, DISPF No. 3428 July 2020
242 geelnter-American Commission on Human Rights,Resolution No. 1/2020, Pandemic and Human Rights

in the Americas, Recommendation No. 48.

243 National Council of Justice, Recommendation No. 62, 17 March2 020; Nati onal CBluncil o
renova Recomendacao n° 62 por mais 90 dias e divulga novos dado$ , 12 June 2020.

244 Brazilian Constitution, Article 5 caput, subsections IIl, VII, XLIX, L; Article 6.

2% Complaint, United Nations, ©6Situa-«o0o das pessoas privadas

deCovib19 (Apelo Urgente)6, 23 June 2020.
246

Complaint, Organi sation of Ameri can States, 60Situa-«o0o da
durante apandemiade COVID19 ( Apel o Urgente)d, 23 June 2020.
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Summary Evaluation

Best Practices

T

The emergency basic income scheme (monthly payment of 600 Brazilian reais,
or approximately £90 or US$115 is ensuring the subsistence of economically
vulnerable groups, therefore enabling their compliance with social distancing
measures.

Courts are operating remotely with an overall increase in their productivity.

As aresult of judicial decisions, the powers of the executive are being contained.
Transparency and accountability bodies remain operational. In particular, the
National Council of Justice is issuing in-depth public notices and reports on the
current state of affairs.

Prosecutorial organs, both at federal and state levels, are fully operational.
State and municipal authorities have enjoyed autonomy to create and
implement measures in response to COVID-19, taking into consideration local
needs. This localised approach has allowed health professionals to implement
locally-tailored measures, optimising responses to the pandemic.

Concerns

T

Alleged violation of the rights to life, health, food, safety and work have taken
place due to implementation hurdles at all national levels.

The pandemic has exposed and worsened existing inequalities.

Lack of monitoring and relaxation of environmental regulation (made possible
by the public opini onds f ocus o0 nhav€ ed/tb Bn intraease ire
commercial logging in the Amazon region.

Vulnerable groups, including indigenous peoples and inmates, have been hit
the hardest by lockdown regulations.

ExcessiveState surveillance and violence hawe occurred against marginalised
groups, including favelas.
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CHILE
Dr Daniela MéndezRoyo and Diego MolinaConzue

According to government data, from the first case of COVID-19 in Chile, confirmed on 3
March of 2020,%*’ to the 15t of September of the present year, there has been more than
413,145 confirmed cases of COVID19, among which 11,321 people have died?*® Chile
has become the eleventh country with the most confirmed cases of COVID-19 worldwide,
being only surpassed by countries significantly more populated than Chile.?4°

The pandemic arrived at a time when the current Chilean government was already
debilitated after its violent reaction to the massive protests that started in October 2019,
as a manifestation of deep-rooted socio-economic inequalities.?® In this context, the
debilitated Chilean government has been the object of important critique regarding the
management of COVID-19, with a public approval of less than 18% according to recent
surveys?5t

This section deals with the best practices and concerns about the measures taken to deal
with COVID-19 in Chile from a human rights perspective, including the constitutional and
legal framework, restrictions to freedom of movement and peaceful assembly, criminal
sanctions, political measures, socieeconomic measures and other measures focused in
vulnerable groups.

Constitutional and legal framework

247 Chile He@ | t h Ministry confirms f@3March2028)se of coronavirus
248 Chile, 6 @as Oficiales COVID1 9 6

29 Healthmap.org. According to the National Institute of Statistics, Chile has a current population of

19.458.310.

20 United Nations, Office of t he Hi gh Commi ssi oner on Human Rights, 0R:
October-22 November 2019508.

Blplaza PublicaCADEM3 1 August 2020; J Bartley, o6Chileds Health |
to COVID 1 Bhé Guardian 14 June 2020.
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States of emergency are regulated in the current Constitution, allowing the President to
restrict some constitutional guarantees in an exceptional and temporary manner. Among
its faculties, the Constitution allows the President to declare a state of disaster emergency,
with the obligation to inform Parliament about the measures taken. The President can
only declare the state of disaster emergency for less than a year, and in the case of an
extension, an approval of Parliament is necessary. Under the state of disaster emergency,
the constitutional guarantees that can be restricted are freedom of movement, peaceful
assembly and the right to property, always remaining the right of access to justice.?%?

The Constitution is complemented by the 1985 Organic Law about States of Emergency,
which was supposed to be repealed by a new organic law, accordirg to the 2005
constitutional reform. 2> However, this has not occurred yet, leading to criticism from

Chilean constitutionalists who argue that the current law does not follow the current

constitutional regulation regarding the restriction of constitutional rights, among
others.?® Despite the criticism, state of emergency has been declared on various
occasions, including during the earthquake of 2010, the social unrest of 2019 and now,
the COVID-19 pandemic of 2020, where the government declared a state of disaster
emergency, for public calamity, throughout the territory of the country. 2%

During the state of disaster emergency, the three branches of the State have continued
their work, mainly through remote working and in limited capacity. In the case of th e
judiciary, some hearings have been suspended until the end of the state of disaster
emergency. Precautionary measures in the case
of domestic or gender violence, habeas corpusand any matter related to fundamental
rights have been given priority. According to the Supreme Court, these measures must be

22 Constitucion Politica de la Republica de Chile, articles 3945.

253 L aw n. 18.415, 14 June 1985.

G Williams O et al, O6Argumentos sobre la legalidad o
de octubre de 201958, Asesor2a T®cnica Parl amentari a,
Reglamento de la Camara de Diputados, 28 October2019.

255 Ministry of Interior and Public Security: Decree n. 104, 18 March 2020; Decree n. 107, 20 March 2020;

Decree n. 269, 16 June 2020.
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taken considering the protection of the most vulnerable groups and ensuring access to
justice for all the population. 2°¢

Therefore, there is a constitutional and legal regulation of states of emergency. The
current state of disaster emergency has been implemented with the executive, legislative
and judiciary working. In this context, this report reviews different measures taken under
the state of disaster emergency, as follows.

Il. Restrictions to freedom of movement and peaceful assembly

During the state of disaster emergency, freedom of movement and peaceful assembly
have been restricted through the implementation of curfews, lockdowns, quarantines,
prohibitio n of massive events and border closing.

Nineteen days after the first COVID-19 case was confirmed, a nighttime curfew in the
whole Chilean territory was initiated, whi ch
epidemiological conditions allow forits s u s p e r?® Quarantings have been applied to
people that are traveling back to Chile, people over 75 years old, people diagnosed with
COVID 19, people waiting for the results of the COVID-19 test, people who are likely to
be infected with COVID-19 and people with close contact to those diagnosed with COVID-
19258 Lockdowns started to be imposed in some communes of the capital by the end of
March, with a progressive implementation in other communes of the country from mid -

June.
256 Chilean Supreme Court, Actan. 532 02 0, 6 Aut o acordado sobre el funcio
durante laemergenci a sanitaria nacional provocada por el brot

articles 4, 11; Law n21266, 01 April 2020.

257 Ministry of Health, Subsecretaria de Salud Publica: Resolucion Exenta n. 202, 22 March 2020; Resolucién
Exenta n. 203, 25March 2020; Resolucion Exenta n. 341, 13 May 2020; Resolucion Exenta n. 591, 25 July
2020; Resolucion Exenta n. 693, 21 August 2020.

258 Ministry of Health: Subsecretaria de Salud Publica: Resolucién Exenta n. 108, de 28 de febrero de 2020;
Decreto n. 102, de 17 de marzo de 2020; Resolucién Exenta n. 180, de 17 de marzo de 2020; Resolucién
Exenta n. 183, de 18 de marzo de 2020; Resolucion Exenta n. 188, de 19 de marzo de 2020; Resolucién
Exenta n. 202, de 22 de marzo de 2020; Resoluciéon Exenta n. 203, de 25edmarzo de 2020; Resolucion
Exenta n. 341, de 13 de mayo de 2020; Resolucion Exenta n. 403, de 30 de mayo de 2020; Resoluciéon Exenta
n. 424, de 9 de junio de 2020.
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These restrictive measure have been implemented with exceptions for essential workers.
Also, in communes with lockdowns, the population can request up to two general permits
per week for essential shopping, legal and health procedures, among others. There are
also special permits for persons with mental disability, and recently, for older people,
children and adolescents, to avoid a negative impact of extended quarantines and
lockdowns in their health.?>9

Currently, the Government has i mpl emgmdualed a ¢
strategy of five stages, from lockdown and quarantine to advanced opening, according to
the sanitary situation of each particular commune. The stages are implemented or
withdrawn depending on epidemiological indicators, the healthcare network and
traceability.?%°© Some commentators argue that the numbers are still not good enough to
take this measure, considering the contradictory and changing discourse of the
government in the subject. In addition, there is some suspicion in the population about
the lack of transparency regarding the official numbers of epidemiological indicators
given by the government,?%! especially after accusations of underreporting and
investigations conducted by the Comptroller General of the Republic of possible
mismatching between the official information and the data provided by the Government
to the general population. 26> However, some argue that it is not possible to paralyze the
economy anymore, considering that the lockdowns and quarantines in Chile are amongst
the longest-lasting in the world. 263

A restrictive measure taken by Chile that is important to mention is the closing of its
borders, unless for humanitarian flights. This has created a problem with foreign citizens
in Chile, who want to return home but are not allo wed because their home countries

259 Comisaria Virtual,Informacién sobre Permisosy Salvoconductos.
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%1 C Gutiérrez,6 Gobi erno vy dh9:0ss aerdetCiosvymal, mani QperlAsadémicoy y de mc
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262 Contraloria General de la Republica, Resumen Ejecutivo, Oficio Final N283-A, de 2020, Subsecretaria

de Salud Publica, 13 July 2020.
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closed their borders. This situation has caused that some migrants have camped outside

their countryds embassies in Chile, in denigr
Government i mpl emented ami abnOr Blaan z ®d HRe mam in
aircrafts to allow regular or irregular migrants to come back home. However, the plan

includes a prohibition for these migrants to return to Chile for nine years. This has been
considered as 0 bl ack mationsd and b declaredi ifjegeh nahd a s s 0
unconstitutional by the Appeals Court of Santiago and the Supreme Court.?%* These

judgments ordered that the petitioners, who wanted to return to their home countries
through the 60Organi zed Hu manotibé raguastadito siigupon of R
the prohibition to return to Chile as a condition to be included in an humanitarian flight.

However, these judgments haveinter partes effect only. Therefore, this Plan could still be

applied by the government, with the infring ement of rights that implies. However,

information about this plan as well as its online application are no longer available at the

official website of Foreign Office, and there is not information available about new

humanitarian flights being implemented under this condition. 26°

In sum, the restriction of the freedom of movement and peaceful assembly has been one
of the most important measures taken by the government to stop the spread of COVID -
19, which gave rise to serious issues regarding the treatmentof migrants, compliance with
measures and coordination between different organs of the state.

I, Criminal Measures

One of the first measures taken was to conc
imprisonment for house arrest for the most vulnerable inmates, including those over the

age of 75, pregnant women and mothers of children aged two or younger who have

completed a third of their sentence and have 3 years or less remaining. Some inmates are

explicitly excluded from this benefit, considering the gravity of their crimes and their

danger to society, such as those who have committed crimes against life, mental and

physical integrity, kidnapping, rape, any sexual crime against children, human trafficking,

264 Appeal Court of Santiago, Rol N° 03 July 2020; 14022020; Chilean Supreme Court, Rol R 79.243-2020,
14 de julio de 2020.
265 Departamento de Extranjeriay Migracion,6 L i st ado de tr §mites disponi bl esbd
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terrorist crimes, crimes against humanity and war crimes?2%¢ Until June 2020, a third of all
inmates have benefited from the pardon.?%” This decision seems wise consideing the
overcrowding in prisons, which pre-existed the pandemic and have caused riots and the
increase of contagion of COVID-19 268

It is also relevant to mention that, in the discussion of the abovementioned law, there was
an attempt by conservative parliamentarians to pardon inmates over 75 years-old who
were condemned for crimes against humanity committed during the Chilean dictatorship,
but this proposal was dismissed by the Constitutional Court.2°

Another criminal measure taken was to punish non-compliance with the restrictive
measures during the state of disaster emergency. The Congress decided to increase the
penalty for crimes against public health to a fine of up to US$12,500 and to up to 5 years
of imprisonment. However, also in consideration of the pandemic, the law establishes that
community service should be preferentially applied instead of imprisonment. 2% This
criminal reform has also been criticised by commentators who point out that it is
important to focus on preventive measures more than deterrents, as the criminalization
of unwanted behaviours has been historically and unsuccessfully presented as the
solution for complex social issues in Chile?’* This is shown with the high non-compliance

266 | aw n. 21.228, 17 April 2020. There was an attempt by conservative parliamentarians to include in the

pardon those inmates over 75 yearsd old who were cond
during the Chilean dictatorship, but this proposal was dismissed by the Constitutional Court. Diario
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otorga indulto a la poblacion de riesgo de COVID-19 y que excluye a reos de Punta Peuco al no vulnerarse

l a igual dad6Aprle020.]l a | ey

2672 4  h olmdaltss,por Goronavi r us: un tercio de | os recMuUNsOB3dunedel pa?
2020.
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with curfews, lockdowns and quarantines in Chile?’? Therefore, reliance on criminal
measures seems insufficient to ensure compliance with the restrictions to freedom of
movement and peaceful assembly ordered by the Government.

V. Political Measures

One of the most important results of the social unrest that started in October 2019 was
the beginning of a constituent process. An important part of those who participated in
the social unrest have blamed the Constitution & which was enacted during the
dictatorship & for many of the social issues and inequalities prevailing in the country.?”3

The constituent process was due to start with a referendum in April 2020, where the
population would vote on the p ossibility of drafting a new constitution and the body that
should draft it.?”# As a consequence of the pandemic, this referendum has been
postponed to 25 October 2020.27°> Some parliamentarians have voiced concern over the
referendum taking place, considering that the pandemic is far from over. Either
suspending or cancelling the referendum were among the proposals.?’® However, the
date of the referendum was maintained. In this context, the Electoral Service was given
more attributions, implementing protocols to ensure the right to vote, considering that
the referendum will be conducted in a context of sanitary emergency.?’’

Even though it has been established that the context of the state of disaster emergency
cannot affect the realization of the referendum, so far it is possible to note different
problems that could affect the exercise of the political rights of the population in the

2Cooperativa.cl, ©0Det e sdudmislicagueron caselB mitlmss mapnpat pashdad,
August 2020.
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274 There are two possible bodies, including a Constitutional Convention (composed of chosen citizens) or

a Mixed Constitutional Convention (composed of parliamentarians and citizens). Law n. 21200, 24 December
20109.
275 Law n. 21200, 24 December 2019Law n.21221, 26 March 2020.
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context of health measures taken to ensure the right to an adequate standard of health
for the population. For example, an important issue is the risk of crowds, considering that
electronic or postal voting have been discarded as possibilities?’® Also, the Electoral
Service has confirmed that people diagnosed with COVID-19 would not be able to vote,
blaming the Government for their lack of will to allow this part of the population to
exercise their political rights.?’® The National Human Rights Institution has stressed that
this marginalization constitute a violation of the right of political participation, recognized
in human right s treaties ratified by Chile?®° Currently, the parliament is discussing a bill
to change this situation, but, six weeks to the referendum, the situation is still the same.?8!

It cannot be denied that the pandemic has affected the right to vote all over the world
and that this is a difficult and unprecedented situation to exercise political rights. 282
However, States must take all the necessary measures to ensure political rights,
considering they cannot be revoked under a state of exception,?8 fulfilling at the same
time the obligation to protect the right of the population to an adequate standard of
living. This should not be an impossible task, and comparative experience could help the
Chilean State implement the necessary measures to guaranee both rights.

V. Socio-economic measures
The pandemic has had a negative impact on the Chilean economy and on the adequate

standard of living of the population. Moreover, the COVID -19 crisis has proven to affect
more heavily the poorest sectors of the population, who not only live in overcrowded

2’8 E. Lara,6 Op 0 s i dcialismo, v altdldes acusan problema para garantizar el derecho a voto en
pl e b i, BioBioChileicl, 02 September 2020.

2| Caro, PerPadlen@aonfdi rma que no habr§ voto par,a cont a
LaTercera 31 August 2020.
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September 2020.
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#B2E  g. Coun c iElection dufhg €@vid 9 N.Austen-Hi | | Aenid yhe Paddemic, the right to

vote is a life and deathissued, CNN, 26 April 2020.

2 Inter-Amer i can Commi ssion on Human Rights, ©®6Pandemic and
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housing, but also the likelihood of them dying from the disease is greater. 224 For these
reasons, the Chilean State has taken some measures to deal with the negative socio
economic impacts of the pandemic, which are examined in this section.

Regarding health measures, the government has regulated the prices of COVID19 tests

and medicine, also investing in the health system through the acquisition of mechanical

ventilators, the implementation of quarantine facili ties and emergency shelters?®®> The

acquisition of mechanical ventilators was carried out by private bidding, which is allowed

in a the state of disaster emergency, but the government has since publicly declared that

these ventilators were overpriced?®® Regarding emergency shelters and quarantine

facilities, the government has rented private properties, raising issues about lack of
transparency of these contracts, as in the cas
Ri escod as an ean€EOViDeld patentsat aVery leigh price. This case is

currently being audited by the General Comptroller of the Republic. 287

The government has also implemented measures related to the right to education,
considering the closing of schools and universities during the state of disaster emergency.
It has tried to guarantee distance learning, by investing in online platforms and internet

grants. Moreover, the delivery of food was also considered for children from vulnerable
sectors, benefiting more than 6.7 million of children who are not attending school and are

therefore missing the basic meals provided in their educational establishments.?8
However, there have complaints about rotten food and incomplete boxes, situations that

24 A BenitezU etal, 5Cor onavirus: antecedentes sanit &unfoads y eco
Referencia,Centro de Estudios Publicos, Universidad de Chila. 532, April 2020.
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287 Ministry of Health, Subsecretaria de Salud Publica: Resolucién Exenta n. 341, 13 June 2020; Resolucién
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are being investigated by the General Comptroller of the Republic and the Public
Prosecutor 28

Measures have also been implemented to guarantee labour rights. To avoid the increase
in unemployment, the Government has taken measures to allow companies to keep their
number of workers, decreasing their salary. At the same time, workers have been allowed
to access their unemployment insurance for exceptional circumstances, keeping their jobs
and their labour rights.?%° Moreover, tax benefits for micro, small and medium-sized
enterprises have been implemented.?®* Despite these measures, more than half of the
companies have dismissed employees, with almost 30% of companies remaining
inactive.2%?

In addition, remote working has been encouraged to allow workers to keep their jobs,

including the enact ment of a 60tel ewor king | awd r e
obligations.?*Thi s | ast measure has being praised for
also generated some negative impacts, including complaints about extending working

hours, stress andits negative impact on gender equality, considering that the majority of

women workers have taken caring and housework responsibilities in their homes 2%

Regarding the right to adequate housing, the Government presented a plan to suspend
rent payments of state property, implemented subsidies for middle class families, and
proposed a bill to postpone the payment of mortgages for up to six months. 2%

2®9C D2Sgez ,subman acciones pidiendo medidas por alimentos e
Biobiochile.cl 14 July 2020.

290 | aw n. 21.227, 06 April 2020 (reformed by Law n. 21.232, 01 June 2020); Law n. 21.243, 23 June 2020.

21 Ministry of Finance, Decree 420, 01 April 2020; Law n. 21.225, 02 April 2020 (reformed by Law n. 21.230,

16 May 2020); Law n. 21.225, 02 April 2020 (reformed by Law n. 21.230, 16 May 2020).
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Moreover, tax benefits for families and workers, together with bonuses for middle class

families and benefit payments for the most vulnerable families have been implemented. 29

Il n addition, there was the i mplementation of
boxes of food that are delivered to families of the most vulnerable neighbourhoods in

Chile, together with the suspension of charges for water and electricity bills.?%”

Also, state loans are available for middle class workers who have lost their jobs or seen
their income decrease by 30% or more. Even though this is a loan without interest, helping

to alleviate the economic burden of families, it has also been criticized by those who

consider that it creates more debt for middle class families who have been historically in

debt since even before the pandemic.2%8

All of the previous measures have beenpraised for considering the negative impact of
the pandemic to the most vulnerable groups, but they have also been criticized for their
slow implementation, requiring the population to present documentation proving
economic loss, which is a long and difficult process. Considering this situation, Parliament
passed a law that allows the population to obtain 10% of the money accumulated for their
pensions, or 100% in the cases where the money accumulated is less than 35 U.F (£980
approximately.)?®® This law wascelebrated by the opposition to the government and a big
part of the population, as a way to face the economic crisis generated by the pandemic,
but also as an opportunity to challenge the current social security system, created during
the dictatorship, based in individual capitalization, and characterised by insufficient
pensions 3% However, it can also be considered as a regressive measure in social security
rights, which could heavily affect those with smaller savings3%*

2% |aw n. 21.225, 02 April 2020 (reformed by Law n. 21.230, 16 May 2020); Law n. 21.252, 01 August 2020.
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In sum, the previous measures ae a good attempt to mitigate the negative socio -
economic impacts of the pandemic. However, they have faced issues in their
implementation and they have not always generated the expected effects. The next
section will examine these and previously mentioned measures from a perspective of the
consideration of the impact of the pandemic to the most vulnerable groups.

VI. Other measures focused in vulnerable groups

All of the previously examined measures consider, to some extent, the special impact of
the pandemic to the most vulnerable groups, as in the case of prisoners, senior citizens,
persons with mental disability and the poorest sector of the population.

In the case of women, the measures fail to consider important issues, such as the
challenges faced byfemale workers and the negative impact of the pandemic in the access

to sexual and reproductive health.3%2 On the other hand, attention has been given to
maternity issues through a | abour protection
me di c al fthreeanorghd. Thos bill was presented by the government after a group

of parliamentarians presented a proposal to extend maternity leave, which was rejected

for being 6uifonstitutional . d

Moreover, it is considered how restrictive measures could increase cases of domestic

violence, with courts giving priority to these cases, as examined. The government has also
implemented special reporting measures, including the creation of a WhatsApp number,

online helpline and t he c,whkichctanhlensedifphamaciasd e 06 Ma
to report domestic violence. The problem is that until today, there has not been a clear

account from the government about the effectiveness of these warning devices.304
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In the case of children and adolescents, for those parents who require the withdrawal of
10% of their pension funds and who owe child support, a law was enacted allowing the
judicial withholding of those pension funds, in order to pay balances due for child
support.3% This law cast light on the historical non-compliance with Family Court child
support orders in Chile, which was of 84% before the pandemic and affected more than
70,000 children and adolescents. This generated a lot of criticism towards parents, as well
as the State for its inactivity in taking measures to tackle this issue. On this point, it could
be argued that the State has not taken the necessary measures to protect and guarantee
chil drends and adol escent sd r i githholdingofdumak i t i s
would help those families who have been in need since a long time before the pandemic,
but would also urge the State to take measures to guarantee child support. 3

In the case of indigenous communities, they are supposed to be included in these
measures, considering that many of them live in situations of poverty. However, no special
measures have been implemented considering their specific vulnerability 307

In sum, there are some positive aspects and concerning issues in the masures
implemented under the state of disaster emergency passed by the Chilean government.
From either perspective, it cannot be denied that the pandemic has specially affected the
most vulnerable groups in Chile, showing the devastating effects of the historical socio-
economic inequality existing in the country. 3% Therefore, all measures must take into
account human rights regulation at the national and international level, with a special

focus on vulnerable groups.

305 Law n. 2154, August 2020.

SF Cort ®s Mo nPagnyle pehsifineszde alidentos: ;De quién es ladeud2d, Ci per Acad®m
08 August 2020.

307 Comunidad Indigena Yagan de Bahia de Mejilloeset al, Entergencia Sanitaria en el contexto de la

pandemia por COVID-19 en Chile y su impacto en los derechosdelosp u e b | 0 s o, ,dnfogne ¢countd o s &

dirigido al Relator Especial sobre los Derechos de los Pueblos Indigenas de las Naciones Unidas, Don
Francisco Cali Tzay, 10 JuRueblo? 0dgenas: INs iWsiblizagiasale la F  Ma z
p an d e,@ipen Académicq 23 June 2020.

38 F r a n c Wil grotestérs break out in Chile over COVID-1 9 | ockdown f ,d®May20R00rt ages 6
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Moreover, many of the previously discussed measures involve positive obligations of the

State, which require the use of public resources. The pandemic come at a time when the

country enjoyed a relatively healthy economy in comparison with other Latin American

States?% which should allow the finance of these measures, using reserve funds and

taking austerity measures in the management of public funds and payment of state

officials, without affecting but rather increasing the support of the most vulnerable

groups.
VIl.  Summary Evaluation
Best Practices

1 Declaration of state of disaster or emergency according to the Constitution.

1 Parliament, Government and Judiciary remain in operation.

1 Accountability of measures in place.

1 Some measures designed to mitigate the socio-economic impacts of the
pandemic.

1 Implementation of warning devices to support victims of domestic violence.

1 Consideration of persons with mental disabilities, children and adolescents in
the implementation of socio-economic and restrictive measures.

Concerns

1 Vulnerable groups are more affected by the pandemic due to pre-existing
inequalities.

1 Issues ofgovernment transparency in the distribution of COVID-19 information.

1 Issues in the coordination between the different organs of the State.

1 Humanitarian Plan of Return under illegal and unconstitutional requirements.

1 Lack of implementation of all available measures to ensure both right to vote
and right to health.

1 Slow implementation of measures to mitigate some of the socio -economic
impact of the pandemic.

3 s&P Gl ob alEcommit Resamrch: Itatin American Economies are last in and last out of the

Pand e, 30 Jung 2020.
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1 Lack d consideration of the effects of the pandemic on indigenous
communities, female workers and sexual and reproductive rights.
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CHINA
Dr Ewan Smith

Introduction

The first major coronavirus outbreak of the twenty -first century emerged in China. The
spread of the disease was accompanied by an official media blackout that made it difficult
to contain. SARS infected about five thousand people in China. Three hundred and forty
nine people died.

The mishandling of SARS drew comparisons to Chernobyl, thatgreat catalyst of Soviet
glasnost Both SARS and Chernobyl underscored the fragmented, secretive, mendacious
nature of the bureaucracy, and suggested a link between these frailties and the response
to the crisis. Some speculated that, if it survived SARS, the CCP would have to make
substantial changes to its lifestyle.

The second major coronavirus outbreak of the twenty-first century put paid to that

speculation. Official government figures admit to some 90,000 cases and 4,738 deaths to

date: a tiny fraction of the US death toll in a state with over four times as many people.

From the Partyds point of view this proves thi
of the machine but the manner of its operation. By that account, what the crisis demanded

was more-centralised and less accountable government. Pluralism and transparency, the

leitmotifs of post -Chernobyl glasnost, are antithetical to that model.

This section begins by setting out some facts about human rights in China. It goes on to

explore some relevant statutes and non-statutory guid ance. It then considers four specific
human rights concerns: arbitrary detention, speech, discrimination and privacy. Finally, it
considers how we should assess the impact of COVID19 on wider human rights trends in

China. It concludes with a brief SummaryEvaluation.

Il. Background
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a. Human Rights in China

China is party to some twenty-six international human rights instruments. They include

the International Covenant on Economic, Social and Cultural Rights (ICESCR), the

International Convention on the Elimination of All Forms of Racial Discrimination and the
Convention on the Elimination of All Forms of Discrimination against Women. China has
signed, but not ratified, the International Covenant on Civil and Political Rights (ICCPR.)
Some aspects of international human rights law apply to China, for example, so far as they
are custom or general principles of law319, or so far as they reflect the object and purpose
of the ICCPRE!! China participates in the work of international human rights institutions,
including the UN Human Rights Council. It was most recently subjected to Universal
Periodic Reviewin 2018.

International human rights standards are only intermittently reflected in Chi na d s
order. Its constitutional order is characterised by conspicuous disregard for human rights.

Very serious concerns include the arbitrary detention3'? of over a million people in
western China, mainly young Muslim men, and a nationwide crackdown on lawyers and

human rights activists sustained since July 2015. The point of this brief is not to itemise

these wider human rights breaches. However, the impact of COVIDrelated policies needs
to be assessed against this background. The pandemic has not had a positive impacton
human rights in China. However, it can be difficult to distinguish pandemic-related
streams from wider currents.

A great deal of governance and social control in China is achieved without recourse to
law, principally through the rules and structures of the Communist Party. We see that
division of labour clearly in the response to the pandemic and the accountability

|l egal

ss ructures that follow it. The | eading state

Group for COVID-19 Work. In February 2020 the Party Secretaries of Hubei and Wuhan,
the province and city most acutely affected by the pandemic, were held accountable for

310 See Advisory Opinion on the Legal Consequences for States of the Continued Presence of South Africa in

Namibia, ICJ21 June 1971, Separate Judgement of Vice President Ammoun.
311 vienna Convention on the Law of Treaties Art. 18.
312 See e.g. the 22 Country Statement of 10 July 2019.
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the outbreak and sacked. It is noteworthy that the Governor and Mayor of that province
and city 0 both of whom are state officials, not Party officials d remained in post.

Chinese courts are not independent of the Communist Party in any meaningful sense. At
the time of writing, some COVID-related administrative litigation has been docketed,
largely complaining that the state was too cautious, too slow and too late. 3 However,
faced with a national crisis, whose response is dictated by the Party Centreye should not
expect much from the justice system. This has important implications for the way we
should approach this section. While the international comparison in this volume is framed
with legal texts, legal texts are not of equal importance in each state. They are less
important in China than they are elsewhere.

Chinabds paramount | egal text I's the 1982 Con
provides that the state shall respect and protect human rights. It purports to guarantee

fundamental rights including freedom of speech (Art. 35) and religion (Art. 36), security of

person (Art. 37), and certain privacy rights (Arts. 38, 39, 40.) The same chapter sets out
constitutional duties. When exercising fundamental rights, citizens have an explicit
constitutional duty onot [to] wundermine the int
Constitution is not a source of rights and duties that can be enforced in court and the role

that it plays in the governance of China is debatable 314

We find similar rhetorical commitments in laws relevant to COVID. For example Article 11

of the Emergency Response Law, addressed bel o
the relevant peopleds government and its depal
be commensurate with the nature, seriousness and extent of the social harm that may be

caused by the emergency; and where there are more than one options available for

choice, the one that is advantageous to protection of the rights and interests of citizens,

legalper sons and other organizations to the maxi

313 See generally Wei Cui & Wang Zhiyuan,The Selection of Litigation againstGovernment Agencies:
Evidence from China(2017) 13 Rev. LAw ECON 16
314 See generally Zhang Qianfan,The Constitution of China: A Contextual Analysi§Oxford: 2012).
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As we will see, that guarantee is subject to some very substantial limitations. The next
section of this brief sets out some of the legal instruments that notionally empower the
state to respond to the crisis. If these materials provide the basis for a limited sort of
comparison between the states considered in this volume, that comparison should take
account of the caveats expressed in here.

b. Relevant Statutes

Chinads | e toadDVID iechgeslans,executive decrees and regulations issued
at national, provincial, urban and local levels. It also includes a wide range of nonlegal
policy documents, which are nonetheless applied and enforced by the state and the
Party 3% This sunmary is necessarily selective among those sources and in light of the
overall scope of this volume, it focusses on nationallevel materials.

The national legal response to COVID 19 in China has been based on two statutes: the

Infectious Diseases Preventim and Control Law, as amended in 2013 [ ]
(IDPCL), and the Emergency Responses Law | ] of 2007. These laws are
amplified in the Public Health Emergency Regulation of the State Council (

) as revised on 8January, 2011 and aseries of National Preparatory Plans,

including the National COVID-19 Preparation and Control Plan (
) as revised on 7 March 2020.

The IDPCL stratifies diseases in three tiers and specifies proportionate responses to each

class of disease. Altlough Covid was classified as a Class B disease on January 20, 2020,

control measures appropriate to Class A diseases have been used. The law provides that,

when Class B diseases are identified, Onecess

takenaccodi ng to the patients conditions. 0 O0Sus)|
diseases shall be kept under medical observation in designated places until a definite
di agnosis is made. 6 (s.24(3)). I n the event

government i s empowered to oquarantined and al s

315 See generally P. RenningerThe o0 Peopl eds T elt9dashivgtan InernaticDaMaw D
Journal, Forthcoming
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(s.26.) It is noteworthy that s. 22 of the 1DC
false report on the epidemic sitwuation or ins

The Emergency Response &w also stratifies public health emergencies in four strata:

especially serious, serious, relatively serious and common. Article 49 (2) and (4) empower

the leading government agency to quarantine people and to lock them down. Article 50

gives identical powers to organs of public security. Article 50(5) gives public security
organs powers to take Oother necessary measur
regul ations and by the State Council.&é6 These
successively detared a level-one alert between 23 and 25 January 2020.

As noted in the previous section a great deal of governance in China is achieved through
Party rules rather than legal rules. One important feature of the response to the pandemic

in China has been h e mobilisati on of onei ghbou]rhood

grassroots organisations operating principally under Party direction.3® The Emergency
Response Law requires citizens to obey neighbourhood committees. Article 57 provides
t hat 0ci ti zen sreamemérdercy qrdura shall folldw the direction and

arrangements of é residentsd committees, vill :
bel ongé and hel p mai nt adptsothermenistate actons.dheiacle®9 |1t al
obliges institutons i ncl udi ng oOnetworks and informatio

probably extends to telecommunications providers, to share information on emergencies
with the relevant organs.

The Emergency Response Law also provides for
di srupt public order byé interfering with anc
49(9)). Articles 66, 67 and 68 contain provisions for administrative, civil and criminal

i ability. I n particul ar, Article 54 notes t
di sseminate false information on the devel opm

316 Article 21 of the Emergency Management law provides for cooperation between the government and
neighbourhood/village committees and Article 55 mobilises them. But these provisions are declaratory,
rather than constitutive of, lo ngstanding government processes.
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Section 5 (Articles 3363:337) of the Criminal Law as amended 2017 | ] contains a

series of standal one 0Crimes of Impairing Publ
prevention and control measures under the Law on Prevention and Treatment of

Infectious Diseases (Art. 330(4)); causing the spread of an infectious disease in defiance

of quarantine measures (Art. 332.)

Bet ween 10 March and 15 April, the Supreme Pe
of Guiding Cases on the application of law to COVID-19. Guiding cases are a source of
non-binding but persuasive authority. They are, however, one of many sources of

guidance in a justice sector that is not led by independent courts. The next section

highlights a more salient source of guidance.

c. The 6 February 2020 Justice Sector Notice

On 6 February, the Supreme Peopleds Court, Su
Public Security and Ministry of Justice issued aNotice requiring timely and severe
punishment to be meted out to people who do not comply with epidemic control

provisions [ 6
7 1.3 It referred to two general provisions of the Criminal Law. Article 277 provides for

a three-year penalty for obstruction of public officials in the course of their duties. But the
Notice also draws attention to Article 115 of the Criminal Code (endangering public
safety) which carries the death penalty.

In particular the Notice took an uncompromising line on speech crimes. Section Six notes

that othose who credulously disseminate false
notbe punished criminally. 6 The word ocriminallyo6 is signifi
calls for administrative punishment of persons whose actions do not constitute a crime.

The Security Administration Punishment Law of 2005 [ ] (SAPL) provides

for extra-judicial punishment of what Jerome Cohen describesas ©0a broad r an

317 Note that, in China, the police, procuratorate and courts can act jointly and are often identified singly

as a unified organ of justice ( )
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vaguely defined offenses that artesthatthelawdse e me d |
oa major vehicle for | ow |level, low visibilit

In respect of criminal behaviour, the Section goes much further:

oOthose who fabricate information about tr
create panic, provoke social unrst, and disrupt public order must be

severely punished according to law, especially those who maliciously attack

the party and the government, those who opportunistically incite the

subversion of state power, and those who advocate the overthrow of the

sod al i st38system. o6

Section Six promotes the use of several articles of the Criminal Law, five of which merit

closer attention. Four apply to individuals and to network service providers (NSPs). The

notice reminded NSPs of their duties under Article 286 of the Criminal Law to ensure

network information security. Under Article 286 , NSPs who fail to comply with the orders

of regulatory authorities, and who thereby ca
informationdé are guilty of a cri me.

The same setion referred to Article 291 of the Criminal Law. Article 291, as amended in

2016, states that people who fabricate or spre
of diseasesé and who seriously disturb soci al
years. As Human Rights Watchmotes, t he provi si on applies to peo
than asking questions or reposting informatio

particular, it applies to people who question official casualty figures, for example. The
Notice drew particular attention to two further articles that are used to silence dissent.
Article 293 (O0Picking Quar r etrimethahdsscipinesdosvi ng Tr c
| evel political activity. It carries aosenten
under mine National Uni tyo) and Articlleel 105 (¢

318 The text reads <<

>>

134


https://www.google.com/search?safe=strict&client=safari&rls=en&ei=eGB0X7fCH9iq1fAPrMei4Ag&q=%E2%80%9Cdoing+nothing+more+than+asking+questions+or+reposting+information+online+about+reported+local+disasters.%E2%80%9D&oq=%E2%80%9Cdoing+nothing+more+than+asking+questions+or+reposting+information+online+about+reported+local+disasters.%E2%80%9D&gs_lcp=CgZwc3ktYWIQA1DEJ1iEU2CFVmgAcAB4AIABAIgBAJIBAJgBA6ABAaoBB2d3cy13aXrAAQE&sclient=psy-ab&ved=0ahUKEwi33puo2JDsAhVYVRUIHayjCIwQ4dUDCAw&uact=5

30 October 2020

political activity. State subversion is subject to penalties of more than ten years
imprisonment.

The Notice echoed a contemporary statement by Vice Premier Sun Chulan, who said
othere must be no deserters, or they will be n

1. Specific Human Rights Concerns
This sectionitemises four points of concern. For reasons of concision, it does not explore
the legal problem of the application of specific human rights instruments to China,

mentioned in s.2.A.

a. Arbitrary Detention

In its May 2020 Deliberation No. 11 on Prevention of Arbitrary Deprivation of Liberty in
the context of Public Health Emergencies, the UNHCR stresses that must not be used to
deprive particular groups or individuals of | iberty.

During the lockdown very large numbers of Chinese citizens were warehoused in
guarantine centres or trapped behind the cordon -sanitaire drawn around their residential
compounds. At least 3,600 individuals were also criminally detained and at leas 25,000
individuals administratively detained for obstructing measures such as these. At least
46,000 individual s have b’ Ehascaesandlack of geaumel an d
legal accountability, mean arbitrary detention is itself a cause for concern. However, there

are also reports that some detention was discriminatory and targeted at speech.

b. Freedom of Expression

During the COVID-19 epidemic, Chinese media have been subject tostrict censorship.

Social media discussion in China has also been strictly policed. Some speech controls

39 Xiong Jian (), Quanguo Yiliao Jiuzhi Zhixu Zongti Pingwen Youxy )

[ThewWhol e Countryds Medical Treat menl} REMNKRBA (Fdb22,Gener al |y
2020), quoted in Renninger, note 7 above.
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exercise the lawful or arguably lawful powers. Li Wenliang, the doctor who first publicised

the outbreak, then died of the disease, was one of eight individuals in Wuhan punished

under SAPL for O6spreading rumoursod about the
found here. On 28 January, t he Suppressmeeastsatmgthae 6s Co u
Li ought not to have been reprimanded, because what he wrote was not obviously false.

This was not a legal opinion. Even if it had been, it would not had led to a diminution in

discretion to punish speech.

As we have seen, the Chinese goverment enjoys broadly-framed legal powers under the
criminal law. It also enjoys more dubious, but arguably lawful powers under instruments
including the SAPL. These legal and extrdegal powers are supplemented by powers that
ar extradextra-legal. 6 For exampl e, i n Febr uapuglicisedhuman |
details of Fang Bin and Chen Qiushi, two Wuhanrbased reporters who were forcibly

disappeared in February 2020.Recent reporissuggest t hat Chen was 00¢

forced and that he remains ounder state superyv
is unclear, and perhaps moot. In April, Amnesty International published its concern Chen

Mei, an activist and contributor to a crowd -sourced project on COVID-19. Chhnese
authorities confirmed that Chen was being he
designated | ocation. 6 His family were not i nf
about his location.

c. Discrimination

We should underline the fact that Chinese citizens have been subject to widespread
discrimination inside and outside China since the outbreak of COVID-19. Outside China,

they have been subject to racist incidents which scapegoat China and Chinese people for

the outbreak. They have also been subjet to disproportionate border control and

guarantine measures. Outside China, some fifty countries imposed blanket travel
restrictions that apply to China in its entir e
mar i ti me nei ghbours.amoSthuniforaly ®rbadeepassdnders dfrom

China to enter, except their own citizens.
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There are also widespread reports of COVIDrelated discrimination. Many of these reports

concern discrimination against people from Hubei and from Wuhan in particular. Others

relate to discrimination against black people in China and especially against Africans.

When Guangdong authorities announced, in April, that all foreigners would be subject to
measures including oOtesting, s a mpumannRyhtsa nd qu

Waitch, the focus for forced testing and quarant.
State officials oOvisited homes of African res
themtot ake a test at a-ishlaisgmtihome weredmoRiteredpeimetelys e | f
using dedicated CCTV.

d. Privacy

I n 2016, Chinaés Thirteenth Five Year Pl an fo
citizen informationdé i n or der-psychologcal seavice oO0a r
system. 6 Thddsu bibnesdt itthuet iocsno ¢ 8leas$ been piletediintsgecifey st e m
localities and domains since then. Social Credit rations access to public goods. An
i ndividual 8ds soci al credit score reflects the
system engages a range of human rights concerns, including privacy concerns. For
example, according to Human Rights Watch, in Xinjiang, Chinese authorities have been
collecting biometric _data without consent for many years. 2020 is the Chinese

g o v e r n neadlihedf@ national implementation, through the connection of a series
of separate, siloed systems.

Techniques such as t hese under piamd-tracenap Chi ne:
HealthCode (@ ). HealthCode collects personal data, including ID number and place

of residence. It also collects location data and shares it with the police. Use of the app is

voluntary, but also necessary to work and to access public goods, such as booking train

tickets, hailing a taxi and buying food. There are wider concerns that the data gathered

by HealthCode will be tributary to the mainstream social credit system. Human Rights

Watch reports that othe access control system
recognition technology, allowing only those with green code to enter, indicating that

these systems are | inked. 6
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e. How to Assess these Trends

In the social media era, it is difficult to cover an epidemic up, but this was not easy in the

telephone era either. Between 8 and 10 February 2003, text messages warning of the SARS

outbreak were forwarded over 125 million times in Guangdong, where the first epidemic

struck. This prompted the government to make emollient statements about handwashing,

meanwhile using SARS was a proving ground for speech controls. More than one hundred
people were arrested for "disturbing social o]
later, a similarly worded provision, of much wider application, was inserted into the

Criminal Code: Article 291, discussed at 2.B. above.

The connection between SARS and the memorialisation of new powers in Art. 291 shows
how COVID-19 may lead to the retrenchment of human rights in China after the
epidemic subsides. As Patricia Thornton argued, in respect of SARS:

0Crises are themselves discursively constr
in a manner conducive to their particularistic interests and needs andn

accordance with their perceptions. As such, they can, and in fact should be

distinguished in political analysis from the disastrous events to which they

appear to be linked causally: while national emergencies are real historical

events, crises are naatives that not only identify or construct particular

problems but also involve attri®utions of

We might expect some features of the COVID-19 response to persist. The National
Peopl eds Congr ess h aswlegiblatie aldnyfor publib health Whecd a

proposes to amend laws including the Public Security Administrative Penalties Law and
the Criminal Code. At the time of writing the detail of these amendments is unclear but
we should not be surprised if they mirror the post-SARS developments outlined above.
Technology can also provide the scaffolding for long-term policy changes such as social
credit. We might expect that, in future, citizens in need of public goods will require apps
such as HealthCode.

0P Thornton, ©6Cri3$SARS asn dotvlhee nResiel i ence of tTFhe Chines
China Journal (January): 23.
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At the same time, we should not lose sight of the fact that concerns are both widespread
and persistent. This suggests that the ratcheting effect of emergency powers is less
significant in China than in liberal or backsliding democracies. In China COVID19 has
canalised existing streams. Neither the use of devices such as SAPL to cabin speech, nor
the indiscriminate use of personal data, nor the widespread and unaccountable use of
arbitrary detention, are novelties driven by epidemic response. They are durable features
of Chinads system of government.

The abiding presence of these legal powers in the PRC is a touchstone against which to

assess more ephemeral powers especially in states that aspire to higher human rights
standards. However, whasetowOVIRID,Stean be mBleadinga 6 s r e
to focus on the legal system at all. In times of crisis, legal controls on urgent government

action can be little more than notional. Legal research that compares China with other
jurisdictions must begin with that in sight.

V. Summary Evaluation

Best Practice

1 Generally speaking, by the standards of a state of its size and resources, Ching
has given due priority to the progressive realisation of the right to health (Art.12
ICESCR.)

Concerns

1 Widely drafted open-ended emergency control powers granting arbitrary
powers to non-state actors.

1 Persistent use of legal and nontlegal techniques of arbitrary detention.

1 Use of legal and non-legal social control techniques to censor and punish
speech about the COVID-19 pandemic and the government @ response

1 Discriminatory use of laws and non-legal social control techniques, especially
against people from provinces most directly affected by the epidemic and
against Africans.

1 Epidemic control measure effectively forces ctizens to surrender personal data,

which is shared with the police.
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COLOMBIA
Monica Arango Olaya

As of 31 August 2020, Colombia had 624,069 confirmed cases of COVIBL19, out of which
133,155 were active cases. The COVH29 death toll rose to 20,0523%! The first case of
COVID 19 was confirmed on 6 March 2020 and six days later the Ministry of Health and

Social Protection declared a state of sanitary emergency due to the pandemic. This
decl aration was f ol |decharatidn obaystate df econBmice sodiatlaach t 6 s
ecologic emergency, a state of exception granting the executive branch extraordinary
powers. On 25March, the entire country was placed under a preventive quarantine, a
measure that was extended with growing exceptions until 1 September 2020, when it was
suspended, amongst others, on the basis of the impact of the quarantine on the right to

work as stated by ILO, the economy and the status of the epidemic on Colombia 3?2 With

this measure the government shifted to a strategy of selective quarantine measures and
responsible social distancing. The President also maintained his preventive power on
public order measures so that mayors could not determine local quarantines without the
authorization of the Interior Min istry. In spite of these and other health preventive
measures, such as the closure of its four borders and the ban on international flights

unl ess for humanit ar i an-l19casesbavarsteadilyoreasedhtvitha 6 s C(
particular concern in the North Atlantic region, Bogota and Valle del Cauca3?® However,

even if the official reports state a progressive reduction of contagion, Colombia occupies

the 6™ position on the world statistics with the highest COVID -19 contagion numbers.324

The Congress,which was in recess when the pandemic was declared, was supposed to
have resumed its legislative period by 16 March. However, due to the national preventive
quarantine, it was only on 13 April that it initiated virtual sessions.®*The Presi dent s

321 Ministry of Health and Social Protection.

322 Decree 1168 of 2020.

2 patafromthewe bpage of the Presidentds Office

324 \Worldometers, 14 September 2020.

La Silla Vac2a, OElI Top de un Congreso de dos tiempos

Pablo Pérez B) hitps://lasillavacia.com/top -congreso-dos-tiempos-covid-y-nueva-coalicion-77273
accessed 25 June 2020.

141


https://www.minsalud.gov.co/salud/publica/PET/Paginas/Covid-19_copia.aspx
/Users/marangoolaya/Downloads/%3c%20https:/id.presidencia.gov.co/Paginas/presidenciaco.aspx
https://www.worldometers.info/coronavirus/
https://lasillavacia.com/top-congreso-dos-tiempos-covid-y-nueva-coalicion-77273

Bonavero Report7/2020

production in exercise of ordinary and extraordinary powers during this period has been
massive, generating a complex and continually changing body of mainly exceptional legal
measures to combat the pandemic. This massive legal production has generated
confusion among the public, as to what the rules in force are and where they are
applicable. Moreover, the dramatic shift from one of the longest quarantines in the world
to a new model of self-restraint with some protocols in public and private spaces has
gvencontradictory messages, which perpetuate t
while directed by the National Government, has also been diverse at the state and
municipal levels. This report will not address the state and municipal levels, but will rather
concentrate in the national measures adopted from two lenses of analysis: accountability
and human rights.

The fact that the pandemic has been tackled from a state of emergency or exception,

common in the strong Latin American presidentialist tradition, an d particularly evident in

Col ombi a 8 raibes impodantyjuestions for the short and long term around the

possi ble erosion of the stateds democratic f«
human rights. In line with these concerns, Gargarella aml Roa have proposed eight

indicators to analyse the content and longstanding effects to the separation of powers

and value of democratic deliberation during critical times .32” These concerns should also

be superposed with an additional question in the contex t of Col ombi ads
exceptionalism response to the pandemic about how these responses, which place in a

first moment the right to health as the ultimate constitutional value, and in a second

moment the economy, seem to be setting new limits to the exercise of human rights,

should make us rethink the future of human rights in this new context. 328 | would also add

that we need to rethink political control mechanisms and especially the right to protest

326 See MJ Cepeda EspinosaRe adi ngs on t he Col ombingheUndersitsof Tiexasiat i onal (
Austin, School of Law Colloquia (2012) 53.
321 R Gargarella and JRRoa, "Dialogo democréatico y emergencia en América Latina (Democratic Dialogue

and Emergency in Latin America)d (June 10, 2020) . Ma X
International Law (MPIL)Research Paper No. 202621.
%Thi s question was first formulated by MA Caballero, o66L

d e e x c eDejasticiamV@hinar series 29 June 2020 only pertaining to the right to health. | reformulate

it to contain the seconf moment of the pandemic, which has shifted those concerns towards the impact of
the pandemic and lockdown towards the economy.
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under these circumstances, as an essential principle andvalue of democracies. The
longstanding international human rights standards of evaluation of measures limiting
human rights, particularly the proportionality test seems to be more relevant than ever.
Nevertheless, the urgency of this world crisis and particular social and economic
inequalities present in Colombia are also determinant in this analysis.

These important and relevant questions guide the specific approach of this country report,

which focuses on accountability and human rights as the main axes of analysis of the

regulations adopted in the COVID-19 context. The overlap of these concerns in

Col ombi ads particul ar context raises the fol
measures in place able to contr od? Arelthese Pr esi
measures under effective and sufficient overview for human rights abuses? Is a virtual

political control exercised by the Congress strong enough? These questions will be

addressed in the subsequent sections of this report.

Constitutional fram ework

Article 1 of Colombiads 1991 Constitution decl
the rule of law, organized as a unitary decentralised republic, the territorial entities of

which are autonomous.3?° Title V of the Constitution provides the separation of powers

with a presidential system, a bi cameral Congress and the judiciary, with a Constitutional

Court, a Supreme Court of Justice and a State Council at the top.

Chapter 1 of Title Il of the Constitution recognizes fundamental rights, which include the
rights to life, autonomy, equality, non -discrimination, privacy, freedoms of thought,
religion, movement, expression, association and assembly, amongst others. Chapter 2 is
devoted to the recognition of social, economic and cultur al rights and chapter 3
recognizes collective and environmental rights. The substantive rights in these chapters
mirror, with some differences, the International Covenant on Civil and Political Rights33©
and the International Covenant on Economic, Social ard Cultural Rights 3! as well as the

32% Constitution of Colombia .
330 Signed by Colombia in 1966 and ratified in 1969.
331 Signed by Colombia in 1966 and ratified in 1969.
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American Convention on Human Rights®3? and the San Salvador Protocol®3® Colombia is
party to all of these Conventions, as well as to the Convention Against All Forms of
Discrimination Against Women?334, the Convention of the Rights of the Child®*® and the
Convention on the Rights of Persons with Disabilities33¢ By virtue of articles 9, 93, 94 and
214 of the Constitution, the Colombian Constitutional Court has developed the concept
of the ©6constitut i onsahds thgse bohventidnd and amp otteh unde
convention to which Colombia is a party that recognizes fundamental rights as part of the
Constitution, and therefore a substantive limit and parameter to control the laws and state
actions and omissions 23’ The effective recognition of the Constitution, its normative force,
and these rights is mainly enforced through two constitutional actions: (i) the writ of
protection of fundamental rights, by which any person can go before any judge claiming
the violation of a fund amental right seeking its protection 338; and (ii) the public action of
unconstitutionality before the Constitutional Court, by which any citizen of Colombia can
activate the abstract review procedure of any law or provision for violating the
Constitution.33°

Il. Legal basis of the Decrees issued under the state of social, economic and
ecological emergency

As per article 215 of the Constitution, the state of social, economic and ecological
emergency as a type of state of exception or siege grants the Presidentthe exercise of
extraordinary executive powers. This attribution has a temporal limit. It can only be
declared for a period of 30 days and extended for up to 90 days in a year. These powers

332 Signed by Colombia in 1969 and ratified in 1973.

333 Colombia became party in 1997.

334 Signed by Colombia in 1980 and ratified in 1982.

335 Signed by Colombia in 1990 and ratified in 1991.

336 Signed by Colombia in 2007 and ratified in 2011.

337 See for example:R Uprimny Yepes, “The block of constitutionality in Colombia: jurisprudential analysis

and a trial of t he d o c t rOejosacla; Ms Arangoe @lays, i "El abtoque & (2005
constitucionalidad en la jurisprudencia de la Corte Constitucional Col ombi anad ( 20Redigta Preced
Juridica 79-102; Decision G093 of 2018 per Justices JF Reyes Cuartas and GStz Delgado.

338 Article 86.

339 Articles 241-242.
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mainly consist on the possibility to issue legislative decrees (deaees with the force of law)
with the objective to ameliorate the crisis and contain its effects. These laws, amongst
others, can establish taxes and modify existing ones for the fiscal term, and must state the
period for which the measures adopted are in force. The President has the duty to
summon the Congress during the 10 days following the finalisation of the state of
exception and send a report explaining the measures adopted and its justification. The
Congress has to examine the report and express itsopinion on the convenience and
opportunity of the declaration of the state of emergency and the measures adopted. | will
address the approval of the two reports below. Likewise, article 32 of Law 137 of 1994,
which regulates the states of emergency and sigge, determines that the Congress at any
time can modify or strike down any disposition adopted through a legislative decree with
the positive vote of two thirds of both chambers. 34° Additionally, the Congress has the
attribution to exercise political contro | during this period. In turn, article 214 of the
Constitution states that during states of exception neither human rights nor basic
freedoms can be suspended and that the measures adopted must be proportional to the
gravity of the facts motivating them. T hese legislative decrees must be sent to the
Constitutional Court for abstract review within the next day of their entry into force. The
decrees adopting general and national measures issued on the basis of the administrative
executive functions and the legislative decrees of state of exception have immediate
legality review by the State Council 34

Il Overview of provisions

On 12 March 2020, the Ministry of Health and Social Protection, through Resolution 385
of 2020, declared a sanitary emergency due toCOVID 19 and adopted different measures
to address the pandemic.3*2 On 17 March 2020, the President declared the first of two
states of social, economic and ecological emergency, as states of exception. The second
declaration was made on 6 May 202034 Both declarations were in force for a period of

340 | aw 137 of 1994 Article 32.
341 Administrative Procedural Code, Article 136.
342 The initial emergency was declared until the 30 May of 2020. Resolution 844 of 2020 extended the

emergency until the 31 of August of 2020.
343 Decree 637 of 2020
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30 days34 Within this legal framework, and until 1 September 2020, the President has
issued 159 decrees out of which 49 are legally grounded on ordinary powers while 110
are legislative decrees, on the basis of the extraordinary powers mentioned above34®
These decees regulate a broad realm of issues that can be classified as adopting
economic, social, health and public order measures, and either directly or indirectly affect
or limit the exercise of human rights. It is notable that the majority of public order
measures, limiting rights such as the right to freedom of movement and imposing
restrictions to other rights, were adopted using ordinary powers, while most of the
economic, social and health measures were adopted using extraordinary powers and are
subjecttot he Constituti onal Courtods review. The
issues addressed in each of the aforementioned categories with the caveat that some of
the decrees can be understood as overlapping in their classification.

Economic measures

Economic measures are understood as those which mainly intervene in the economy or
financial system to redistribute resources to tackle the pandemic, aid industries, regulate
prices and allow businesses to operate virtually. They also comprise tax exempgbns and
the delay on the fiscal payment schedule. The measures adopted are:

- Adding or redistributing state resources within the National General Budget; 346

- Exempting or reducing goods or services from VAT taxes, importation taxes,
financial taxes aswell as easing legal requirements to comply with the payment of
those taxes4’

344 Decree 417 of 2020

345 Colombian Ministry of Justice, COVID 19 legal framework.

346 Decree 400 of 2020; Legislative Decree 475 of 2020; Legislative Decree 519 of 2020; Legislative Decree
522 of 2020; Legislative Decree 571 of 2020; Legislative Decree 576 of 2020.

347 Decree 410 of 2020; Decree 436 of 2020; Legislative Decree 438 of 2020;dree 523 of 2020; Legislative
Decree 530 of 2020; Legislative Decree 551 of 2020; Legislative Decree 573 of 2020; Legislative Decree 574
of 2020; Legislative Decree 575 of 2020; Legislative Decree 682 of 2020; Decree 686 of 2020; Legislative
Decree 789 of 2020; Legislative Decree 799 of 2020; Legislative Decree 807 of 2020; Decree 881 of 2020;
Decree 981 of 2020; Decree 1044 of 2020.
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- Accelerating the process to return to vulnerable population paid VAT taxes for
basic goods;34®

- Imposing new taxes34

- Allowing local and state administrative authorities to redi rect tax expenditures and
predetermined expenditures of local and regional budgets towards the needs of
the pandemic, as well as creating credit lines and delaying deadlines to comply
with legal requirements such as the approval of the local development pl ans?°

- Exempting industries such as the tourism industry from specific taxes or allowing
for more time to pay them; 31

- Easing or modifying legal requirements for board meetings for businesses or
extending the period in which they can take place;3>?

- Deferring the dates for payments of taxes;*>3

- Creating specific national accounts devoted to redirect and administer resources
for the pandemic;3>*

- Allowing the bypassing of regular rules to sign public contracts particularly for the
acquisition of health-related goods;3>®

- Authorizing financial entities to provide credit lines to cities and towns; 3%

- Creating benefits for the agroindustry through intervention on the prices of
goods;3%’

- Regulating the prices of certain goods and services and marketintervention issuing
bonds;°8

348 Legislative Decree 458 of 2020; Legislative Decree 535 of 2020.

349 egislative Decree 568 of 2020.

350 |egislative Decree 48 of 2020; Decree 473 of 2020; Legislative Decree 512 of 2020; Legislative Decree
678 of 2020; Legislative Decree 683 of 2020.

351 Decree 397 of 2020; Legislative Decree 557 of 2020.

352 Decree 398 of 2020; Legislative Decree 434 of 2020.

353 Decree 401 of 2020; Decree 435 of 2020; Decree 520 of 2020; Decree 655 of 2020.

34 Legislative Decree 444 of 2020; Legislative Decree 559 of 2020; Legislative Decree 562 of 2020; Decree
619 of 2020; Decree 685 of 2020.

355 |egislative Decree 440 of 2020; Legislative Decree 49 of 2020; Legislative Decree 537 of 2020.

356 |_egislative Decree 468 of 2020.

357 |_egislative Decree 471 of 2020.

358 |_egislative Decree 507 of 2020; Legislative Decree 811 of 2020; Legislative Decree 817 of 2020.
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- Creating benefits and allowing the bypassing of certain rules for businesses
pertaining social security payments for workers to ease access to such benefits®

- Backing, with public resources, loans for businesses and independat workers that
have lost income because of the pandemic3¢°

- Allowing grace periods for the payment of loans and interests on housing; 362

- Redirecting resources collected through the social security scheme of employment
risks to the national fund to finance state action to ameliorate the effects of the
pandemic;36?

- Allowing the bypassing or changing of certain requirements for cities and towns in
the process of formulating inversion projects financed with resources from the
national royalty system from the exploitation of hydrocarbons; 363

- Adjusting the quotas of national television programs and of the percentage of
resources to support regional channels, as well as delaying the payment for the
use of media space and extending the benefit to radio;364

- Restricting the importation of ethanol as an incentive to the sugar industry; 36°

- Adjusting the legal requirements for the adjudication of permits for networks and
telecommunications operations and exempting taxes for mobile and internet
services?%®

- Eliminating notary requirements for donations; 367

- Modifying the percentages that workers and employers pay for social security
benefits, allowing the deferral of mandatory payments for pension benefits and
granting relief for moratory interest sanctions; 368

- Creating reliefs for businesses affected by the pandemic2®®

359 egislative Decree 488 of 2020.

360 |_egislative Decree 492 of 2020; Legislative Decree 816 of 2020.

361 Decree 493 of 2020.

362 | egislative Decree 500 of 2020; Legislative Decree 552 of 2020.

363 | egislative Decree 513 of 2020.

364 |_egislative Decree 516 of 2020; Legislative Decree 554 of 2020; Legislative Dege 658 of 2020; Decree
680 of 2020.

365 Decree 527 of 2020.

366 | egislative Decree 540 of 2020.

367 |egislative Decree 545 of 2020.

368 | egislative Decree 558 of 2020; Legislative Decree 688 of 2020; Legislative Decree 802 of 2020.
369 |_egislative Decree 560 of 2020; Decree 842 of 2020.
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- Extending the validity period of construction permits; 37°

- Modifying bankruptcy procedures to make them faster; 371

- Creating subsidies for notaries$’? and

- Creating incentives for the game industry to generate more resources for health
expenditure.3’3

Public order measures

Public order measures are understood as
and rights through general acts, grounded on the idea of protecting social order, public
health, public morality, public security and peaceful coexistence. The measures adopted
are:

- Closing borders with neighbouring countries; 374

- Reiterating that the President is the main authority regarding public order
measures and directing mayors and governors to follow his guidelines on the issue,
as well as imposing that they consult and coordinate with him before adopting any
public order measure connected to the pandemic;3’®

- Suspending international flight¥%s and

- Establishing a national lockdown for all the population with some exceptions,
explained below, and lifting it; 377

- Adopting specific guidelines for the access to public transportation, taxi services,
suspending interstate tolls, granting rent benefits for air transportati on;3’® and

370 Decree 691 of 2020.

371 egislative Decree 772 of 2020.

372 | egislative Decree 805 of 2020.

373 Legislative Decree 808 of 2020.

374 Decree 402 of 2020; Decree 412 of 2020.

375 Decree 418 of 2020; Decree 420 of 2020.

376 |egislative Decree 439 of 2020.

37" Decree 457 of 2020; Decree 531 of 2020; Decree 536 of 2020; Decree 39of 2020; Decree 636 of 2020;

t hose

passe

Decree 689 of 2020; Decree 749 of 2020; Decree 847 of 2020; Decree 878 of 2020; Decree 990 of 2020;

Decree 1076 of 2020; Decree 1168 of 2020.
378 |egislative Decree 482 of 2020: Legislative Decree 569 of 2020; Legislative Decee768 of 2020
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- Extending the period for mandatory army conscription for three months; 37° and

Health measures

Health measures are understood as those adopted to protect the right to health through
the provision of healthcare services, as well as the adjustments to regular rules and
procedures that could not be complied with because of social distancing and the
preventive quarantine. The measures adopted are:

- Determining a state of economic, social and ecological emergency granting
extraordinary powers to the President;3&

- Regulating tax free zones to prevent COVID 19 propagation; 38!

- Allowing civil servants with non-essential duties to work from home, as well as
virtual judicial and legislative sessions where possible, extending the legal period
to respond to petitions before the public administration and the legal period to
comply with legal requirements for legal pr ocedures such as conciliation??

- Allowing compliance with regular procedures through virtual aids in family law
procedures, as well as preventive measures to avoid infection of COVIBD19 in family
courts;38

- Prioritizing access to basic goods for entities providing healthcare services, public
transportation and offices that provide public services or are part of the public
administration; 34

- Easing legal requirements to buy necessary goods and medicines for the
pandemic;38

- Authorizing the provision of healthcare services in alternative buildings and
t hrough alternative means, expanding

379 |_egislative Decree 541 of 2020.

380 | egislative Decree 417 of 2020; Legislative Decree 637 of 2020.
381 Decree 411 of 2020.

382 | egislative Decree 491 of 2020.

383 |_egislative Decree 460 of 2020.

384 Decree 462 of 2020.

385 | egislative Decree 476 of 2®0; Legislative Decree 544 of 2020.
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