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Free Movement of Persons: A Seminar on the Possibility of Britain Leaving the 

European Union (‘BREXIT’) 

 

Seminar 2 in the BREXIT Seminar Series, 23 October 2015, All Souls College. 

 

Convenors: Sir Jeremy Lever QC and Professor Jeremias Prassl. 

 

Rapporteur: Max Harris. 

 

Speakers: 

 

 Ms. Madeleine Sumption, Director of the Migration Observatory; 

 Professor Eleanor Spaventa, Professor of European Union Law at Durham University; and 

 Sir William Cash, MP for Stone. 

 

The effects of BREXIT: a migration perspective 

 

The discussion began with an analysis of how ‘BREXIT’ might affect UK migration.  

What policies might change? If policies were changed, how would this affect the 

numbers of people coming to the UK? And how important is EU migration in the 

context of broader migration? The questions were addressed in reverse order. 

 

From 2004–2014, the number of people born in the EU in the UK has increased.  There 

has also been an increase in those not born in the EU.  A question that arises is: is the 

EU responsible for failure to meet the net migration target? The EU cannot be entirely 

blamed when considering the statistics. 

 

There is huge uncertainty about the policies that might be instituted in the event of an 

EU exit.  One possibility is a Norway/Switzerland model: an association agreement with 

free movement, which would involve little actual change to the status quo in the UK.  

Another possibility is a full exit with ability to impose admission requirements on EU 

citizens.  One way to imagine the consequences is to consider that EU citizens might 

face the requirements confronting current non-EU immigrants.  In most cases, the latter 

need a job offer, with a salary of a certain amount (£20,800 pounds); for family 

members, there must be earnings of £18,600 or more to sponsor a spouse; and those 

studying must be able to afford fees and tuition.  People’s current reasons for migration 

are noteworthy; in many cases, immigration is on the ground of work at present.  A large 

majority of EU citizens in 2015 are not in professional jobs; many Eastern Europeans, 

for example, are in low-skilled jobs and do not meet the income threshold.  About half 

of EU citizens do not meet the family threshold.  The impact on those studying is very 

uncertain.  In sum, EU net migration could fall by tens of thousands, and the largest 

reductions would be among low-wage workers. 
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There are “some unknowns”, it was said.  It may be that people will switch from work 

routes to study routes, if the new post-BREXIT arrangement makes it easier to come as 

a student than as a worker.  We might expect some family reunification.  Restricting EU 

free movement could increase other migration.  The government might decide to 

introduce a low-skilled work programme.  There might be pressure for illegal 

immigration from the EU or non-EU countries.  These increases in illegal immigration 

would almost certainly be smaller than the reductions of those coming in to the UK 

under the EU.  Depending on the transitional arrangements, people might try to get in 

“before the door closes”.  Another source of uncertainty is economic growth in the UK.  

Availability of jobs affects migration.  Without BREXIT, migration might be reduced 

because of general growth prospects. 

 

The impact on EU migration ranges from zero to very substantial.  If free movement is 

restricted, there would be less migration to the UK, but there would still be some 

migration (from non-EU and remaining EU migration).  Reductions would come from 

low- and middle-skill groups.  Migration-related economic impacts could be relatively 

small, but will depend on policy and behavioural responses.  Britain relies on EU nurses: 

what will happen in that sphere? It is hard to know.  There are significant policy choices 

that will have to be made. 

 

It was asked whether net migration figures include all migration – including asylum-

seekers.  The position was clarified: net migration means all migration for all reasons 

(and so includes students and asylum-seekers).  Reductions in non-EU net migration 

from 2010–2013 were partly because of fewer students coming to work. 

 

Is there an assumption, it was asked, about continued EU migration – and can we really 

assume that there is an inexhaustible ambition on the part of EU people to move to the 

UK? It is very difficult to forecast migration.  15 years ago, no one was predicting the 

numbers of people who have come from Eastern Europe.  We know some of the factors 

that affect the numbers of those moving: job growth, for example.  The average income 

gap is narrowing, but it remains large.  

 

How many British citizens in other states will discover they no longer have a right to 

remain in other states, and will have to return to the UK? The answer depends on what 

is negotiated. 

 

The law of free movement of people 

 

When we talk of free movement of people, we usually distinguish between workers or 

self-employed and those who are economically inactive.  The former have a right to 

come; the latter need to fulfill, at least in theory, certain requirements: sufficient 

resources and comprehensive health insurance.  In between these two categories are 

those who come looking for a job, who do not need to demonstrate resources and health 

insurance.  
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This system has been interpreted by the European Court of Justice.  What is said in the 

treaties or elsewhere gives you only a partial picture.  The treaty also gives considerable 

leeway for interpretation.  The situation until quite recently is that the ECJ was pro-

citizen, pro-worker.  The migrant in European law is seen as enacting what Europe is 

about.  The Court has always been generous in its interpretation of rules relating to the 

worker.  But a strand of case law has implied that once you move from one country to 

another you are entitled to broader protection, including under the EU Charter.  This 

means: if you move as a citizen, you would be entitled to fundamental rights protection 

under EU law; such rights could displace legislative or executive decisions.  The 

framework has been applied to those who are economically inactive, too.   

 

The framework has been affected by a series of changes.  The Free Movement of 

Citizenship Directive (Directive 2004/38) sought to codify case law, and has tried to 

balance different interests: the interest in empowering the citizen to move from one 

country to another, and the knowledge that welfare states have limited resources.  Work-

seekers were said to be free to move, but Member States were not obliged to provide 

social assistance.  It was particularly problematic that individual assessment or 

proportionality was triggered in some cases.  The Court of Justice has drawn back from 

its case law on this, perhaps because individual self-assessment is an administrative 

nightmare.   

 

Three rulings are important.  First, in Brey, it was held that a pensioner could not be 

denied a benefit unless a Member State could demonstrate that this would be an 

unreasonable burden on the state.  In Dano, a very restrictive approach to rights was 

adopted.  Member States though it would bring an end to benefit tourism.  In order to 

claim welfare provision, a person had to show that they had sufficient resources.  In 

Alimanovic, the Court clarified that an earlier, generous-seeming ruling (Vatsouras) would 

have to be interpreted narrowly.  Why are these rulings important? In none of these cases 

does the Court rely on the Treaty free movement provisions.  The Court relies on the 

directive mentioned earlier.  There is therefore no individualised assessment.  The Court 

is leaving the possibility for changes to be introduced without modifying the Treaty. 

 

This is not to say that lots of things are not incredibly problematic.  A current site of 

dispute in the UK is around entitlement to NHS treatment.  After five years of residence 

in the UK, a person can become permanently resident.  However, a person must prove 

that for five years, private insurance has been paid, which is impossible for disabled 

people (who must pay very high insurance dues).  The Commission thought this might 

have been unlawful (because the NHS is free at the point-of-entry), but has suspended 

litigation possibly also in light of the referendum.   

 

There will be difficult situations.  If you are an EU worker and you lose your job after 

BREXIT, will you be able to go back? Would a person get special status or residence? 

Would this be part of bilateral negotiations? Might French citizens be entitled to stay, 

while Romanian citizens are forced to leave? Would all 27 Member States be seen as part 
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of a bloc, or would agreements be bilateral? Would the EU be happy with bilateral 

agreements? Again, a range of unanswered questions lies before us. 

 

The politics of free movement of persons 

 

We have to understand free movement of persons from 1957 onwards.  Originally this 

was an economic concept, which became a social concept.  The European Court has 

backed off, in response to economic and political problems.  There is possible volatility 

now in Germany and France. 

 

It was assumed that migration could be a route towards political union.  But two factors 

are relevant.  First, there is clear evidence that the UK has never embraced political 

union.  Secondly, the economics of the EU have not worked out as expected.  One only 

has to look at the situation in Greece to see that expectations of economic benefits have 

not been realised.  Juncker has said that the GDP of the EU has gone down significantly.  

There were expectations of an explosion of prosperity.  The EU is dropping down 

international league tables.  Attitudes within the UK have changed significantly. 

 

On statistics, Eurostat tables say from 2009–2013, migration to the UK averaged around 

550,000 a year.  Immigration in France increased over this period from 297,000 to 

333,000, whereas in Germany immigration almost doubled to 693,000.  On top of that, 

Germany has proposed to accept up to 800,000 refugees and beyond.  If you go back to 

“Enoch Powell days”, numbers were minor compared today.  Countries are being forced 

to reevaluate (Hungary’s position is “restrictive to say the least”).  In the United 

Kingdom, there is EU and Commonwealth migration to manage.  And there is a 

problem of space in the United Kingdom, which complicates migration decisions. 

 

David Cameron said before the 2015 election that migration would be reduced by tens of 

thousands.  There is no credibility left in that suggestion or quasi-promise.  There are 

also pressures and emotional concerns that arise from the refugee crisis. 

 

What we are facing is a political implosion of the system.  The aspirations are under 

pressure.  The EU is increasingly dysfunctional.  In relation to the UK, people seem not 

prepared to accept the existing legal situation.  It is becoming increasingly difficult to 

sustain generous immigration.  This is partly because of space.  It’s a practical question 

for most people; it’s not a racist question.  We’ve always been generous towards 

immigration and genuine asylum cases, it was said; the problem is one of scale.  Legal 

assumptions of increasing integration are being proved wrong. 

 

The Charter of Fundamental Rights raises questions of sovereignty in relation to this 

issue and the UK Parliament’s capacity to legislate in this sphere (family and 

deportation), quite apart from the ECHR and the Strasbourg Court on which Lord Judge 

has pronounced criticisms (in particular, relating to interpretation).  On this question, it 

was urged that we take a ‘Tom Bingham perspective’: to leave issues to the UK 

Parliament.  Parliamentary sovereignty is a doctrine that (though it had a few wobbles in 
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the Jackson case) the UK Supreme Court will go along with, it was said.  Some have 

suggested that the European Communities Act 1972 needs to be repealed. 

 

We need to think through the practical consequences of BREXIT.  In thinking this 

through, we need to consider the unwarranted assumptions that the EU would be an 

unqualifiedly positive development.  Money was pumped into Spain, almost 

disproportionately.  You wouldn’t have the Podemoses of this world, and resistance, if it 

wasn’t for the failings of the EU.  “The level of trust has reached -60,” it was said.  Only 

43% voted in the last European elections. 

 

The migration question requires realism.  The legal analysis is no doubt sound.  But even 

the European Court is beginning to back off.  The treaties are no longer functioning.  

We need a new European Convention.  Like the Americans in the 1770s, we should say: 

things are not working, and the consequences are so grave (with the Far Right on the 

rise) that we should come together and have a proper debate about the European Union: 

a kind of constitutional convention.   

 

The immigration issue will drive much of the referendum and if there is a vote to leave, 

the UK will determine its own migration, refugee and asylum laws but in a tolerant, 

traditional manner.  Those who want us to stay in the EU are increasingly on the 

backfoot.   

 

Further questions 

 

Article 70 of the Vienna Convention mentions that the acquired rights of parties are 

preserved despite withdrawal from a treaty.  What will be the position of parties who 

have moved to the UK (for example, from Germany)? The UK Parliament was said to 

be tolerant and pragmatic, in response to this question.  The commitment to refugees 

should not be abandoned just because there is a view that refugees are a nuisance.  The 

UK is not an intolerant people, it was said. 

 

On population density, the Netherlands and Germany are more dense than the United 

Kingdom.  Germany is only slightly dense than the UK.  So is space really an issue? A 

possible distinction is that the German population is declining, while the UK population 

is going up. 

 

It was also asked whether UK asylum policy would change following BREXIT.  

Hundreds of thousands of people have been accepted from the Balkans in the 1990s: is 

the current situation so unprecedented?  

 

The strain on public resources from immigration is a real political problem, it was said. 

 

A view was expressed that Juncker’s move for more integration was “complete tosh”.  

Some predictions had been made earlier that the EU would lead to the rise of the Far 

Right and other consequences.  That prediction has been proven true. 
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The issue of renegotiation under Article 50 was raised.  It was noted that if there is a vote 

to leave, the UK should not feel that it is bound by the restricted negotiating provisions 

of Article 50 of the Lisbon Treaty e.g. consent of the European Parliament, QMV, etc., 

which were part of the treaties just rejected by the vote.    

 

What other voices should we be listening to in the debate about EU? People form views 

on Europe based on a variety of perspectives.  The economics of this debate is 

important.  In the case of free movement, the migration dimension of BREXIT might be 

smaller than we think.  Housing and issues of individual rights are relevant, too.  People 

will have varying views on whether the EU is a legitimate guarantor of rights.  Views on 

institutions are not often formed in a principled way.   

 

The seminar closed with the comment that European Community law is the glue that 

holds countries together.  Without that glue being accepted as effective, the Community 

will not work.  If the European Communities Act is repealed, we will be no longer 

regarding that glue as glue that binds us.  

 

 

Max Harris 

Rapporteur 

 

 

 

 

 

 

 

 


