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Abstract: 

The sixth Brexit seminar addressed questions of Scotland, Northern Ireland and 
Ireland: the future of a union within the union. All of the speakers addressed the 
importance of the EU to the economies of their nations, and many also discussed the 
significance of Europe to politics and identity. Questions of a second Scottish 
independence referendum, the role of EU law in devolved settlements and the Irish 
peace settlement, the effects of external borders, and policing and judicial cooperation 
in Britain and Ireland were explored. It was concluded that in the event of a Brexit, 
Scotland’s independence would be highly probable, thus Britain’s exit from the EU 
would most likely bring, both in Ireland and Great Britain, the problem of an external 
frontier. 

Conveners: Sir Jeremy Lever and Dr. Jeremias Prassl 

Speakers: 

• Peter Grant M.P. (Scottish National Party, Glenrothes), Member of the House 
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House of Commons Select Committee on Scottish Affairs (1996-97).  

• Brian Doherty, former Head of the Government’s Legal Service for Northern 
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• John Temple Lang, Cleary Gottlieb Steen & Hamilton, Brussels; former 
Director, European Commission (Legal Service); Senior Visiting Fellow, 
University of Oxford; Visiting Professor, Trinity College, Dublin.  

Rapporteur, Ms. Tess Little. 

The meeting was opened by Jeremias Prassl, who noted that this week’s topic was of 
particular interest to the conveners: the implications of Brexit for Scotland and 
Ireland; in a sense, the future of a union within the union. 

The first speaker, Peter Grant MP, began by highlighting his approach to the topic, 
from outside the world of academia. He maintained that this was not a party political 
speech, but that nonetheless the seminar should understand the position he was 
coming from as a member of the SNP: a democratic, leftist party, with Scottish 
independence as its raison d’être, and in firm favour of membership of the EU. It is 
fundamental to the SNP’s position, he added, that sovereignty resides in the people 
and not in institutions. Instead of discussing legal processes, Grant explored how the 
Scottish people might react to Brexit, and what the implications of that would be for 
the rest of Europe and the UK. 

Grant’s speech started with a brief context of what the EU means for the Scottish 
economy, then followed three main points: firstly, a summary of Scottish politics; 



secondly, current attitudes to Europe and the EU in Scotland, versus the rest of the 
UK; and finally, a quick comparison with the Scottish independence referendum. 

Concerning economics, 46 per cent of Scottish overseas exports goes to other EU 
member states, including 75 per cent of seafood and fish exports. Grant noted that Sir 
Bill Cash, who spoke in a previous seminar, is fond of saying that Germany’s 
economy skews the balance of the European market, because every other country has 
a trade deficit with it. But Scotland does not: it has a £3 billion trade surplus with the 
rest of the EU so, for a country of 5 million people, this is an important consideration.  

Various estimates give different figures, but approximately 300,000 jobs in Scotland 
are associated with European trade, and about 1,000 businesses which are ultimately 
owned by individuals and companies based in other parts of the EU. Scottish 
universities have roughly 20,000 full-time, EU-national students and they typically 
take in €80-90 million per year in EU funding. Of course, Grant added, it would be 
completely incorrect to suggest that all of this would immediately stop following 
Brexit, but it nonetheless demonstrates the importance of the EU in the way 
Scotland’s economy operates and any decision to leave is bound to cause disruption. 

Grant then turned to look at the current political situation in Scotland. There is no 
doubt that the independence referendum has changed the face of politics in Scotland 
forever, and Grant believes this has been a change for the better. Public participation 
is, for example, incomparable to its status just a few years ago, an outcome which 
surprised many commentators. 

It had seemed, before the referendum, that the population was becoming disenchanted 
with politics. But the independence vote gave them a chance to talk about the issues 
which interest them; it showed that the public is fed up with politicians, not politics. 
There was an increase in party membership even for parties which campaigned 
against independence; Green Party membership more than doubled, as did SNP 
membership. 

Following this, Scotland produced an almost impossible election result in May 2015. 
Nobody had predicted that 30 per cent of the electorate would change their vote from 
the last election, indeed it broke the BBC’s swing-o-metre in eight constituencies 
(when even one would have been remarkable). 

All of this means that we are now dealing with a better informed electorate, one which 
expects its voice to be heard. Thus, if we see a result where Scotland votes to stay in 
the EU, but the UK as a whole votes to leave, this freshly engaged Scottish electorate 
will not take it lightly. 

Another point Grant raised, concerning the independence referendum, was the 
comparison with the EU referendum itself. The Scottish population might wonder 
whether differences in voting criteria are far. For example, the decision to lower the 
voting age in the independence referendum to 16 was initially controversial, but few 
now think it was a bad idea; even fierce opponents have acknowledged they were 
wrong. It assisted with intergenerational discussions. Indeed, the House of Lord is not 
impressed with the UK government’s reasons for not doing the same in the EU 
referendum. Similarly, EU nationals living in Scotland were allowed to vote in the 
independence referendum, but they will not have the same rights in the EU vote. 



Grant noted that this all comes under constitutional law regarding voting rights, but 
that for the Scottish this seems inconsistent with their recent experience of 
referendums, and may seem to be unfair. If the vote is close, those 100,000 EU 
nationals might have made a difference. 

Grant also highlighted that one of the most important arguments for the “No” 
campaign in the independence referendum focused on the EU. If Scotland became 
independent, the No campaign argued, it would be kicked out of the EU. Hence we 
can imagine how those who voted against independence on this basis would react if it 
transpires being in the UK threatens Scotland’s future in the EU. 

Certainly, it seems Scotland holds different attitudes to the rest of the UK, not simply 
toward the EU, but also on the wider policy platforms and arguments which surround 
the Brexit debate. In Scotland, Grant said, “we see ourselves as being more 
internationalist in our outlook”, no longer wielded to the notion of being a super, 
colonial or imperial power. In Scotland, the public hold more egalitarian political 
views and more likely to elect a left of centre government. In Scotland—as the saying 
goes, where “all the children are Jock Tamson’s”, or we are all the same under the 
skin—the public are more likely to welcome economic migrants and refugees. Of 
course, we ought to recognise that attitudes in the media may not represent ordinary 
people in the UK, but there is at least a perception that the Scottish are more likely to 
support immigration. 

“I have used the phrase,” Grant added, “we see ourselves, because it’s important to 
reflect on the words of Robert Burns, ‘O wad some Power the giftie gie us/To see 
oursels as ithers see us!’” Some attitude surveys say the gap in opinion on the EU, 
between Scotland and the rest of the UK, is not as wide as we might think. But even 
this perception itself may influence the way Scotland votes. If it appears the UK is 
heading in one direction, it might affect Scottish voters. 

To conclude, Grant asked: how might we react to an out vote? It’s easy to think that if 
Scotland votes for Brexit as well, it might not make any difference to the Scottish 
independence question. That would be the received wisdom, but received wisdom has 
been spectacularly wrong at every test of political opinion in Scotland in the last six 
months to a year. All we can say about predicting the future of Scotland and the rest 
of the UK, is that nobody can predict at all. What happens after the EU referendum 
will surprise everybody, including the Scottish themselves. 

If Scotland votes in and the UK as a whole votes out, the consequences would appear 
to be more complicated. However, Grant argued the results are much easier to predict. 
This would be sufficient cause for a second independence referendum. This will only 
be a few years after the last, but Scotland will be an entirely different place. For one, 
the key argument of EU membership will be turned on its head. And besides, with a 
gap in opinion polls of 10 per cent at most, the prospect of a “Yes” vote is higher than 
before the last referendum, when initial polls estimated a 40-45 per cent gap. 

Therefore, Grant concluded, the only confident prediction in Scottish politics is that it 
will be unpredictable. In the event of a vote for the UK to leave the EU, one distinctly 
possible scenario is one described by Graham Avery in evidence to the Commons 
Foreign Affairs Select Committee. Ever since we signed up to join the common 
market and its successor organisations, Scotland’s voice has had to go through the UK 



to be heard in the EU. In 10 years’ time, what’s left of the UK might have to go 
through Scotland to get its voice heard in the EU. 

Tom Mullen began his remarks by stating that he would be focusing on the 
constitutional implications of Brexit on Scotland. The first question he addressed was 
the possibility of a second independence referendum; then the idea of whether the 
four nations should all consent to Brexit; and finally a more technical exploration of 
the role of European law in the devolved settlement. 

Concerning a second independence referendum, Mullen asserted that there is no 
constitutional or legal necessity for there to be one, if the UK as a whole votes to 
leave the EU and Scotland votes to stay in. The law that we have on referendums is 
essentially on how to conduct them, but not when to call one. Nor is there any 
constitutional convention that would require the UK government to hold one. The 
most you could say is that major constitutional change should be validated by 
referendum but that’s a vague proposition. There are no answers on how frequently 
referendums can be called, nor when the circumstances have changed enough to 
warrant another in short succession. Ultimately, this is a political question. When 
referendums have been held in the past it has always been to solve a political problem. 

The second question Mullen briefly addressed was on the possibility that the different 
nations within the UK could vote in different ways. Nicola Sturgeon said in October 
2014 that in her view there ought to be for Brexit, a separate majority in each of the 
four constituent nations of the UK or it should not happen. This would be to take a 
quasi-federal approach to the UK government. Again, there is no legal reason why 
that should or should not be the case and no constitutional convention on the issue, 
but although the SNP attempted to amend the current referendum bill to insert this 
proposition, the government took a more traditional approach and rebuffed this. 

But clearly, Mullen added, there would be political difficulties if the UK as a whole 
voted to leave the EU but Scotland voted to stay in.  

The third question concerned the way in way EU law is currently part of the 
devolution settlement. The two key points are: restrictions on legislative competence, 
and restrictions on executive competence. 

The Scottish Parliament simply cannot enact any legislation which is not compatible 
with EU law. Thus it is in a completely different position from the UK Parliament 
which is a sovereign legislature and which in theory can do anything it wants. 
Although this is complicated by the EU, the dominant view among constitutional 
lawyers is that theoretically the UK Parliament could ignore parts of EU law, although 
parliament would have to express its intention absolutely clearly for that to take effect 
and parliament has never done so. 

But there is no question that the Scottish Parliament simply cannot legislate contrary 
to European law. We are experiencing the effect of that at the moment. Two years ago 
the Scottish Parliament passed legislation imposing a minimum unit price for the sale 
of alcohol and this was challenged under EU law and that case has completed its 



passage through the Scottish courts and is currently with the European Court of 
Justice. We are awaiting its conclusion.1 

Mullen went on to explain that the situation is similar regarding executive decisions: 
EU law is an absolute constraint. 

One question arising from this is: suppose we do have Brexit, whether or not Scotland 
votes in line with the rest of the UK—what happens to EU law? Would the 
competence constraint remain in place or be removed? 

The logic of devolution says that it should remain in place if the Scottish people want 
it to. Mullen said that he would not want to predict an outcome, but it is at least 
possible there would be some political demand from Eurosceptics to remove the 
competence constraint. This Eurosceptic position would no doubt be strengthened by 
a vote to leave the EU and they might argue that it is not appropriate to have any 
legislation in Britain which is subordinate to EU law. 

Given that Westminster can do what it likes with sovereignty of parliament, there are 
no legal obstacles to removing Scotland’s competence constraint. But there is a 
conventional obstacle known as the Sewel Convention, named after Lord Sewel, 
which essentially is that although parliament retains power to legislate for Scotland, it 
will not normally do so without Scottish parliament’s consent. The convention has 
consistently been observed in practice. There have been many cases where parliament 
has legislated for Scotland since devolution but in all instances there has been an 
indication of consent. In 2011, the Scottish Parliament did not consent to aspects of 
Westminster’s Welfare Reform Act, and thus the UK parliament did not legislate. 

It is generally accepted that the Sewel Convention would also require the consent of 
the Scottish Parliament to be given for any change to its competence. When the recent 
2012 Scotland Act was passed, extending competence, there was a “Sewel” motion in 
Scottish parliament accepting it. Essentially, if Westminster, for whatever reason, 
wanted to change the position of Scottish Parliament in relation to EU law, that 
requires Scottish consent. If the SNP are still in power this will, of course, not be 
forthcoming, with hopes that independence is around the corner and thus a need to 
apply for Scotland’s EU membership. 

Briefly, on this point of Scotland joining the EU, Mullen mentioned that although the 
British government and Barroso had said an independent Scotland would need to 
reapply, actually this might not be correct. The preferable view is that between the 
date of a referendum voting for independence and the date (probably about two years 
after that) when independence took effect, the member states of the EU would be 
under an obligation to negotiate in good faith to achieve the most acceptable outcome 
(bearing in mind Scotland is currently fully integrated into the EU). The process of 
Scotland’s entry would thus be by Article 48 rather than the normal accession 
regulation. 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 On 23 December 2015 the Court of Justice published its judgment in the case which was that EU law 
prohibits Member State from legislating for a minimum price per unit. Other measures to achieve the 
same aims such as raising excise duties were to be preferred. Whilst it is for the Scottish Courts to 
apply the principles in the CJCE’s judgment in order to decide whether EU law has been infringed, it 
seems clear the legislation is incompatible in its current form. 



Mullen then discussed the European Convention because technically it is a separate 
question. The European Convention of Human Rights (ECHR) is sponsored by the 
Council of Europe: a different and larger club than the EU. But there’s a political link 
in that those who are Eurosceptics in relation to the EU are also sceptical of the 
convention. Furthermore, the development of the human rights agenda within the EU 
was originally inspired by the convention as part of the common heritage of all the 
member states. Since the Lisbon Treaty, the EU’s charter of Fundamental Rights has 
been legally effective and many of the rights in the charter are the same as in the 
convention. 

The ECHR is also a competence constraint on the Scottish parliament. And again, the 
SNP (and probably many other parties in Scotland) would be opposed to any removal 
of that constraint. What we are not quite clear on, Mullen argued, are the current 
government’s plans regarding this. They have said they would repeal the Human 
Rights Act (HRA) and replace it with a British Bill of Rights. But as Mullen 
understands, the intention is to remain a signatory of the treaty, bound by the 
convention in international law; it’s the domestic law status that would change. But 
we are not yet sure how this domestic status would change as we have not yet seen a 
sufficiently concrete proposal. 

If the British Bill of Rights were to substantially downgrade the protection in 
domestic law of the convention rights, that would be a significant change. Mullen’s 
crucial point to note was that the HRA applies to Scotland, and it applies to devolved 
matters as well as reserved matters. A fresh British Bill of Rights replacing the HRA 
would be legislation in a devolved area, and thus it requires consent under the Sewel 
Convention. Obviously this would complicate its passage. 

Many of these complications could be avoided if the British government, following 
Brexit, says Scotland can be bound by EU law if it wants. This would follow the logic 
of devolution. 

Finally, Mullen tackled some of the political questions which Grant did not touch on. 
He asked: does Scotland benefit from EU funding? As does the rest of the UK, 
Scotland receives agricultural subsidies. This is proportionally less than Northern 
Ireland does. And Scotland has also substantially benefitted from the structural funds 
but again not to the same extent as Northern Ireland. 

The amount of money for the current period of 2014-2020 is €795 million, which is 
less than £700 billion. This would obviously be foregone in the event of Brexit, 
although perhaps not as dramatic a loss as it might seem. In the next round Scotland is 
bound to get less funding. The enlargement of the EU led to a reclassification of many 
formerly less developed regions in the original EU countries, so regions like the 
Highlands and Merseyside jumped up a classification. And the money Scotland 
received for 2014-2020 would have been much less had the formulas the European 
Commission applies when it decides the structural funds had been directly applied to 
Scotland. Instead, the EC gives the money to the UK to divide up, and the UK 
government smoothed it over so Scotland got 95% of what it received in the previous 
period. Therefore beyond 2020, Scotland would probably received much less than the 
€795 billion, although not a trivial amount. 



On borders and immigration control, if we have a Brexit—as Brian Doherty will talk 
about—we’ll have a hard border between Northern Ireland and the Republic of 
Ireland. But this will effect Scotland too, because there will be passport control on all 
flights between Scotland and Ireland, and this will be inconvenient for both leisure 
and business travellers. 

Mullen argued, akin with Grant’s remarks, that there is a very different attitude to 
immigration between the SNP and the UK government. The former is much more 
welcoming. In Scotland there is a widely held view that Scotland needs immigration 
due to its demographics of an aging population and rural depopulation. The Scottish 
government, had it achieved independence, wanted to offer bonus points for people to 
live in rural areas and for people with special skills. 

“One of the things which slightly concerns me post-Brexit,” Mullen added, “is that it 
would obviously allow the UK government to restrict immigration from Europe.” 
That, he asserted, will be a point of friction between it and the Scottish government. 
But there is also a worry that if there is going to be a big change to immigration law 
post-Brexit, will it be confined to Europe? Will there be further restrictions on non-
EU migration as well? Scotland needs immigration much more than the rest of the 
UK. It has roughly as many non-EC students as EC students in higher education, and 
the vast money they bring in would be threatened. 

Brian Doherty aimed to pick out what he believes the unique issues are for Northern 
Ireland, then issues of special relevance to Northern Ireland. 

First he discussed the nature of the devolution settlement and a unique aspect of the 
situation in Northern Ireland is that it is the subject of an international agreement 
between the UK and Ireland. That agreement assumes the continued membership by 
the UK and Ireland of the EU. It is not a particular provision but is as assumed basis, 
written into the agreement as such. 

One point of negotiation to reach the peace settlement provided for North-South and 
East-West bodies. In the case of North-South, those are entitled to agree between the 
authorities in Northern Ireland and Ireland to share sovereignty in various areas and 
take forward various areas of policy on that basis. Most EU competences are in the 
devolved area and they are in fact explicitly referenced for cooperation. You can 
immediately see, Doherty asserted, the disturbance which would be caused by a 
Brexit. 

The terms of devolution are, however, for the UK at the end of the day. As akin to the 
provisions in Scotland, they provide that the Northern Ireland executive can only 
legislate in a manner compatible with the HRA, EU law and with anti-discrimination 
laws, many of which feed back into the treaty provisions. As we know, the treaty has 
expanded to covers broader area of discrimination law that it did at the outset. All of 
these elements are to some degree caught up in the Brexit proposal. Therefore 
Doherty thinks it is fair to say that Brexit goes to the heart of the current settlement as 
it has been agreed between the parties and between the countries. A joint committee 
of the Oireachtas in Dublin has expressed its concern about this and has asked to be as 
fully involved as it can, both with the British government and with the commission, at 
looking at these issues. 



Regarding human rights, Doherty said that Northern Ireland has the international 
obligation to meet the convention requirements, and then the HRA brings them 
“home”, and those rights colour EU law as well. In this way too, Brexit raises issues 
for the settlement and to some degree, the obligations undertaken by the UK regarding 
Ireland and the devolution settlement in Northern Ireland. Politically in Northern 
Ireland, the parties are stirring on this. Rather like the Anglo-Irish Agreement of the 
late 1980s, the unionist parties have objected to Ireland’s role at all in Brexit, and on 
the other hand Sinn Fein has said it is very concerned about the loss of the HRA. 

Northern Ireland has something else which puts it into another perspective with its 
primary legislative output. The processes of legislature are far from straightforward 
given the very particular roles of the two communities. In respect to the secondary 
legislation, the majority of which is implementing EU law, there are timescales in 
which directives must be implemented and penalties if they are not. So in the case of a 
Brexit, Doherty points out that there would be a substantial loss to the statute book. 

He then moved on to look at EU assistance in Northern Ireland. There is a particular 
peace fund for Northern Ireland of €2.4 billion in peace and structural funds for 2007-
13 and much the same proposed for 2014-2020. There is very interesting 
documentation on this story of the contribution made by the EU and in that, they say 
that starting point is “Peace cannot be bought”. But there is no doubting the 
commitment and helpfulness regarding both the establishment and maintenance of the 
constitutional settlement. Furthermore the Barroso Taskforce was implemented to 
increase the competitiveness of Northern Ireland. All of this is at risk with Brexit. 

Then Doherty moved on to discuss the issue of having an external EU border on 
Ireland. There was a particular provision when we joined the EU in 1973 that 
Northern Ireland was allowed to retain its Safeguarding of Employment Act which 
gave a priority to Northern Ireland residents in respect of employment which was 
phased out at a later stage. This is nonetheless as echo of some of the concerns of 
migration in the current context. The single market again lessened the differences, 
then with the Troubles and the Peace Settlement, the border is effectively non-existent 
for day-to-day purposes (except for slight speed limit changes). 

To have an external border on Ireland is, Doherty argued, the antithesis of the close 
and cooperative relationship that the UK and Ireland have developed. Border areas 
which were particularly disadvantaged over recent times have overcome this 
inequality with schemes under EU law, to such a degree that Newry, a disadvantaged 
town with one of the highest unemployment rates, now has an unemployment rate of 
less than average. 

Another particular point Doherty raised was the issue of physical checkpoints. 
Smuggling, which was a big issue when Doherty started practice in the late 1970s, 
would again increase. 

Developing the all-island economy within the single market is a political ambition on 
both sides of the border. Doherty provided figures for this, including that currently 
56% of Northern Ireland manufacturing goes to the EU and the majority of that, 37%, 
goes to Ireland. 



The Northern Ireland executive has taken advice and concluded that Brexit would 
involve: a loss of €1 billion per annum and 3 per cent loss of GDP; the cost of cross-
border trade and economic co-operation would rise; Northern Ireland would become a 
less attractive location of investment compared with Ireland; as well as having 
negative effects on Transatlantic air-travel routes to the US, and harmonising 
corporation tax with Ireland. 

Doherty also emphasised the importance of agriculture to the Northern Ireland 
economy: with an annual turnover of £4.5 billion and 29,000 people employed, it is 
more dependent on the agri and agri-food sectors than any other part of the UK. EU 
aid for agriculture in 2014-20 is estimated at €3 billion, and Northern Ireland and 
Ireland often have common interests in agricultural policy at EU level. Doherty added 
that the UK Review of the Balance of Competences Report indicates this EU funding 
would not be emulated on Brexit. 

Finally, Doherty summarised other areas Brexit would affect. Policing and justice 
would be complicated, particularly regarding the European Arrest Warrant system, 
used often by both the UK and Ireland, which would not be available on Brexit thus 
raising potential problems of previous times, when extradition requests from the UK 
regarding IRA suspects were denied. 

And a removal of the overall EU funding would cause issues, as Northern Ireland’s 
economy has been underpinned by funding support from the EU. Advice to the 
Northern Ireland executive stated that “Under the last programming period, support 
amounted for about 8.4 per cent of annual GDP across a range of activities of which 
two-thirds is accounted for by agriculture.” 

Regarding EU law, Doherty mentioned the Marketing Boards system, which has 
opened up a freer kind of marketing for farmers as a bottom-up organisation. Doherty 
argued that EU law has not prevented these boards, just that instead they need to be 
consented to by groups of farmers, rather than imposed from the top down. He also 
noted the protection of quality agricultural goods on the island. Northern Ireland has 
not always achieved pieces of this legislation, such as the import of UHT milk. But he 
also noted successes, such as the all-island policy of protecting poultry farming. 

Doherty turned last to social justice, where anti-discrimination law played an 
important role in the treaty. Two recent cases have made the news, one regarding 
blood donations from the gay community and another concerning services regulations 
in terms of sexual orientation within Ashers Bakery. In both cases EU law was at the 
heart of the case. Furthermore, at the start of the settlement there was a much higher 
level of unemployment in the minority community in Northern Ireland. This was dealt 
with, in compliance with EU law, by adopting a system of public procurements under 
EU rules contained provisions requiring contractors to use employ part of their 
workforce from the long-term unemployed with training. 

John Temple-Lang began by saying that it was definitely right to assume that Ireland 
will remain in the EU in the event of a Brexit. However there will be undoubted 
disadvantages for Ireland if Brexit occurs. He highlighted that 38 per cent of services 
exported from Ireland go to the EU excluding the UK, twice the amount of services 
exported to the UK. If the UK leaves the relationship between the two countries will 
be governed by negotiations with the EU. The result of this is unforeseeable, but most 



likely it will be more unfavourable to the UK. It is therefore impossible to discuss the 
precise economic implications of Brexit on Ireland in any meaningful way. 

It will certainly be the policy of the Irish government to minimise, as far as possible, 
any change in the existing settlement. Changes will, if they occur, be those that are 
necessary as an inherent result of Brexit, but they will not be wished or increased by 
actions of the Dublin government. 

There will have to be, Temple-Lang stated, a customs and VAT frontier between 
Northern Ireland and the rest of the island. There will be an immigration frontier of 
some kind, depending on the UK’s immigration policy. The UK could not allow 
Ireland to be used as a back door for the kind of immigrants it does not want, whoever 
they may be, and the EU would not be willing or technically able to have a gap in the 
customs and VAT frontier of the single market. 

The result of having these frontiers between the two parts of the island would be 
extremely bad for both sides of the border. This would be in addition to whatever 
consequences there would be for Northern Ireland as a result of reduced financial help 
both from the EU and from the government in London, which has clearly been hoping 
to reduce the large direct and indirect subsidies paid to Northern Ireland over the last 
few years. 

Another important relationship concerns police and judicial cooperation between 
authorities in Dublin, Belfast and London. These are primarily concerned with the 
after effects of the Troubles in Northern Ireland, with a great deal of organised crime 
(and disorganised crime) continuing. The relationship is chiefly a bilateral one, but 
governed in part by EU regulations dealing with police and judicial cooperation. Both 
the authorities in the UK and Northern Ireland and the authorities in Dublin will want 
to maintain, as far as possible, the existing arrangements. it is essential to do so to 
deal with crime. Such crime is likely to increase with Brexit, as smuggling will occur 
if a border exists across which one can smuggle. However, Temple-Lang thought this 
would be a mainly technical problem, which can be resolved by re-enacting any 
legislation of EU origin needing replacement after Brexit. 

A more difficult problem, which Doherty already touched upon, concerns the fact that 
part of the peace settlement and treaty between Ireland and the UK guaranteed that 
Northern Ireland measures would be adopted consistently with the ECHR and with 
EU law. If Brexit occurs and the UK withdraws from the European convention or 
modifies the relationship between national law and the convention (as it is now 
considering) this would man two important safeguards for human rights in Northern 
Ireland, consecrated and approved by bilateral treaty, would be weakened without the 
possibility of referring questions to the Luxembourg court. If the UK really did 
withdraw from the convention, then it would no longer be possible to have individual 
petitions from residents of Northern Ireland to the court in Strasbourg. 

In Temple-Lang’s view those two consequences, if allowed to occur, would be 
breaches of the Irish-UK treaty. But he does not believe this is a point the Irish 
government would want to make, as it would be unhelpful and unfriendly. Yet he has 
no doubt that people in Northern Ireland would make it, and indeed are already doing 
so in anticipation of the possibility of this happening. This seems an important 
political difficulty and an insoluble legal one. If you cannot refer questions to 



Luxembourg and could not refer questions to Strasbourg, then whatever issues of 
human rights—assuming the two sets of rules of law are maintained in Northern 
Ireland as they will have to be—will have to be interpreted by Northern Irish courts 
with the help of the UK Supreme Court. That is politically and legally a very different 
scenario to referring to impartial and genuinely independent and international courts 
in Luxembourg and Strasbourg. 

Temple-Lang then asserted there are broader legal consequences that would inevitable 
result from Brexit. For example, both Ireland and the UK have consistently vetoed 
proposals outlined by the EU commission for tax harmonisation. It would be more 
difficult for Ireland to object if the UK left the EU. 

Other consequences are perhaps more vague, general, political or psychological but 
nonetheless extremely important. The effect of the UK and Ireland being two 
independent member states both in the EU in their own right for the last 40 years on a 
formally equal basis has led to closer and better relationships between Dublin and 
London than at any time in the past. This undoubted but imprecise effect would be 
lessened, but not eliminated, if the UK left the EU. 

Temple-Lang ended by adding that the UK would still need Irish friendship (indeed 
even more so in Brussels) as an effect of Brexit. This time it would be the UK looking 
for Irish favours in dealing with the consequences of future EU measures. 

Sir Jeremy Lever made a few general points. He began by noting that one might have 
thought that if the UK decided to remain in the EU, Scottish secession would be more 
likely: an independent Scotland could have a relationship with London similar to that 
between London and Dublin. But accession by an independent Scotland to the EU in 
the case of Brexit is a much greater possibility. If the UK seceded, the Scottish case is 
wholly distinguishable from the position of Catalonia or Bavaria or any other area of 
an existing member state which wants to become a separate member state of the EU. 
The member states are fearful of such fragmentation. Whereas if the UK seceded, the 
Scottish can say they simply want to remain within the EU as they have done in the 
past. 

It seems to Lever that in the event of Brexit, a Scottish referendum is almost 
inevitable, and a vote to leave the UK more likely to succeed that the last. If this 
happens then the problems outlined by Doherty and Temple-Lang of the border in 
Ireland are immediately transplanted to the English and Scottish border: it becomes 
another external frontier. 

However, Lever believes that the problems described for Ireland are not capable of 
being solved by Northern Ireland seceding from the UK: this, in his opinion, would 
only be feasible if it could federate with the Republic. As far as he can tell, the 
Republic could not face the problems associated with a federal constitution with the 
North. Thus Brexit would undoubtedly bring both in Ireland and Great Britain, the 
problem of an external frontier. 

The seminar was asked the question of whether a second independence referendum in 
Scotland would, like the first, require Westminster consent in order to be 
constitutional? If it did not then the Scottish could call an unconstitutional 
referendum. In last referendum the unionists used the EU as a weapon of mass 



dissuasion, although the questioner was strongly of the view that Barroso’s speech 
was not only incorrect, but he had no authority to make those comments. In a second 
referendum, the analysis is that other member states would also look upon the Scot’s 
case more favourably. 

Grant answered that the constitutional requirement for the UK government to give 
consent is important on one level. But he believes that it the main necessity is to 
ensure the result is accepted by the rest of the world. The EU sees itself as a 
democratic institution, and with a clearly expressed view of a sizeable nation, it would 
be the view of many member states that the EU’s job is to respect such democratic 
decisions. 

The difficulty, Grant went on, was that the UK government was on a charm offensive 
before the last referendum, trying to get anybody and everybody to say independence 
would not work. The remarks of Barroso were possibly targeted more at Catalonia 
than the Scottish at the time. It would have been technically possible for any member 
state to veto Scotland’s membership of the EU or make a reapplication difficult, but 
apart from possibly the Spanish no other state would be reluctant to have an 
independent Scotland as a member of the EU. It is strange that having been told 
negotiations would be ongoing for 18-20 months, we were then told David Cameron 
in six months’ time would be visiting each member state to renegotiate Britain’s 
relationship with the EU, when none of those 27 states had a great deal of sympathy 
for his demands. There seems to be an inconsistency between how difficult the former 
would be, and how easy the latter was assumed to be. 

What would happen if Scotland somehow put a referendum together without the 
consent of the UK government, voted yes and the UK government still refused to 
recognise it? Nobody knows. It would probably depend on how the referendum was 
conducted, how close the vote was—at a 65/35 split Grant believes the instinct for 
democracy would start to prevail on most member states of the EU. At the start of the 
referendum process, the UK government were implacably opposed to anything that 
implied they would agree to a vote for independence yet they moved considerably on 
that during the period. 

Grant’s instinct is that if there was a vote in the UK parliament for whether Scotland 
should be allowed another independence vote in a year or two, there might be a vote 
against if parties are told how to vote. He said that he has issues with a lot of the 
views held by his fellow MPs, but at heart they do believe in democracy. If it really 
came to the crunch, he thinks the desire to represent the democratic will to be 
recognised as a nation will prevail. 

Doherty, in particular, was asked about the Good Friday Agreement and the treaty 
aspect. If a vote for Brexit has consequences for the substance of the treaty with 
Ireland, does the UK government not have to ask before? The UK does not have the 
right to rescind on other treaty obligations. 

Doherty stated that the essence of his fear is that Brexit could cause dissention 
between the parties in Northern Ireland and this would have to be directed back to the 
UK government, which is precisely where it has tried to extract itself from to create 
stable devolution. This, he believes, will reopen the door. He sees essential aspects of 
the agreement as being not just the terms of devolution but the terms of the peace 



between the communities in North and, as a part of that, the North-South 
arrangements. 

But it seems to him, technically, that the actual handing out of devolution cards are a 
matter for the UK government. But in the settlements, compliance with EU law is 
fundamental to compiling and enacting legislation. Doherty believes it is all but 
impossible to maintain this application of EU law even in the case of Brexit. If you 
cannot go to the EU courts then there are no benefits to such a system. 

Doherty added that he agrees with Temple-Lang that the countries have advanced 
diplomatically. But EU law was helpful in bringing us to this position with single 
market rules and direct assistance with peace funding and efforts from a high level in 
the commission. 

On agriculture, Doherty asserted that Northern Ireland’s position would be a “pig in a 
poke”. He cannot think of what other arrangements would be put in place. Assuming 
we move to open borders again, this would open the floodgates for food from across 
the globe and depress farmer incomes. Then we reach the issue of whether we wish to 
maintain the current farming structure, which is too expensive to change regardless. 
More radically, we reach a New Zealand style situation, where property prices depress 
and the countryside transforms completely. 

Lever ended the seminar by thanking the speakers for their contributions. 


