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BREXIT Seminar – Week 7: Post-BREXIT Effects of Pre-BREXIT Measures, 
and Implications of BREXIT Otherwise than Pursuant to Article 50 of the Treaty 

of the European Union 
 

The seventh BREXIT seminar was held in the Old Library at All Souls College on Friday 
27 November 2015.   
 
It was noted at the outset that Professor Catherine Redgwell had been invited to speak, 
along with three earlier invited speakers.  This was because in earlier seminars, Dr. John 
Redwood MP had indicated that BREXIT might occur simply through an Act of 
Parliament, and not pursuant to Article 50 of the Treaty of the European Union.  Other 
commentators have speculated that exit would have to occur via Article 50 of the Treaty 
of the European Union.  Professor Redgwell was asked to address this point specifically. 
 
The international legal implications of a unilateral withdrawal by the United 
Kingdom from the European Union 
 
What is the position under public international law when a treaty provides a mechanism 
for withdrawal, and a country decides to withdraw in a manner other than that which is 
provided in the mechanism (assuming there is no consent by other parties to the 
alternative procedure)? 
 
The Vienna Convention on the Law of Treaties and customary international law indicate 
that withdrawal is possible through consent of the parties or via a treaty-governed 
mechanism. 
 
There was no withdrawal clause in the original European Union treaties.  This was for 
three reasons: 
 

1. There was a desire to leave no question marks around European Union 
membership; 

2. It was thought that a clause might increase the likelihood of withdrawal; and 
3. Withdrawal was an issue of considerable complexity. 

 
The Treaty of Lisbon changed this.  Article 50 of the Treaty is at one end of a continuum 
that starts with ‘simple withdrawal’ (Article 50 of IMF Articles of Agreement is an 
example of this end of the continuum – any State may withdraw at any time, with no 
conditions).  Further along the continuum are treaties that provide a mechanism for 
withdrawal and that explain notice periods as well as other related issues.   
 
Article 50 of the Lisbon Treaty provides a conditional or qualified right of withdrawal.  
Notice has to be given to the European Union; guidelines are issued; the Council then 
concludes a withdrawal agreement.  The withdrawing State remains bound up until the 
date set in a withdrawal agreement or for up to two years.  There is provision to extend 
the period of two years with unanimous agreement.  It may be that the clause created a 
perverse incentive for a State to withdraw outside of Article 50.   
 
There are three important implications for the EU Context.  First, domestically, 
individuals could still rely on directly effective EU law before the courts during the 
withdrawal process (unless an Act of Parliament has repealed the ECA 1972 as part of 
unilateral withdrawal).  Infringement or enforcement action could still be initiated by the 
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Commission.  Inter-State proceedings before the European Court of Justice (though 
rare) would also be possible. 
 
States accept, as part of ratification of a treaty, conditions of withdrawal in a treaty.  
Unilateral withdrawal would be in breach of a withdrawal clause.  It may be that evasion 
of the withdrawal clause might also be a ‘material breach’ (recognized in the Vienna 
Convention and customary international law) – a repudiation of a treaty, or a violation of 
an essential element of the treaty.   
 
The International Law Commission has distinguished between ‘material’ and 
‘fundamental’ breaches.  Certain breaches may undermine provisions that have induced a 
party to enter into treaty relations in the first place.  Material breaches are about the 
importance of provisions, not the gravity of the breach. 
 
What is the significance of a ‘material breach’? Parties may choose (as an entitlement, not 
a mandatory step) to suspend or terminate the application of treaties.  There may be 
political traction in characterizing a breach as a ‘material’ one even where it is not 
suspension or termination, but rather continuation of treaty relations, which is sought. 
 
The reaction of other States is also relevant.  In 1997, North Korea purported to 
withdraw from the International Covenant on Civil and Political Rights.  The Human 
Rights Committee took the view that the omission of a right to withdrawal in the ICCPR 
precluded a right to withdrawal.  The United Nations Secretary-General, on the other 
hand, took the view that the test was whether all other parties had consented.  No 
consent had been obtained.  North Korea accepted that unilateral withdrawal was not 
possible, and submitted reports in 2000.  There are differences between North Korea 
and the United Kingdom, but there is an interesting analogy here. 
 
As for the additional question of the application of any subsequent agreement requiring 
treaty amendment (and compliance with potentially lengthy domestic procedures in 
Member States), one solution might be ‘provisional application’ – Article 25 of the 
Vienna Convention on the Law of Treaties.  Though provisional, the principle of ‘pacta 
sunt servanda’ applies.  There are many examples of provisional application, such as  
under the Energy Charter Treaty. 
 
It was asked: if a referendum was held, and the public said ‘no’ about withdrawing from a 
treaty, what would happen under a system of provisional application? This would depend 
on the nature of provisional application in a particular case.  Russia provisionally applied 
the Energy Charter Treaty, but has not ratified the Treaty.  Russia then brought its 
provisional application to an end.  Acquired rights for investors apply for 20 years under 
that Treaty; those rights still apply, including for investor arbitration. 
 
Practical issues 
 
We have very little to go on except Article 50 of the Treaty of the European Union 
(which the Prime Minister must have read!).  We do have a previous GREXIT 
(Greenland) from 1985; there was provision for acquired rights in the withdrawal 
agreement. 
 
What is unclear is what our counterfactual is. 
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There would be a need to recalibrate qualified majority voting (which might give 
Germany more power) if the UK leaves the EU.  There would also be a question of who 
would ‘pick up the tab’.  Lots of agencies, working on issues ranging from investment to 
medicines in the EU, might be affected.  This could be a nasty divorce.  It is possible that 
no agreement would be reached.   
 
The United Kingdom might be a ‘third country’, like Korea or the United States.   
 
The timetable in Article 50 of the Treaty of the EU is important.  The UK hoped it 
would get an agreement at the Council of Ministers, but this is a long way down the 
agenda (because of the Paris attacks, immigration, and other issues).  A deal is unlikely 
until next year – perhaps the spring of next year.  If the deal was reached in March 2016, 
16 weeks of notice need to be given (6 weeks for statutory instruments, 10 weeks for the 
campaign), which probably means there won’t be a referendum until October next year 
at the earliest.  The referendum isn’t binding, and Parliament would have to consider the 
referendum.  Notice of withdrawal would also have to be given (under Article 50). 
 
A very strong vote to stay in would leave nothing changing.  A very strong vote to leave 
wouldn’t give the Government much room to maneouvre.  But what happens if the split 
is very finely balanced, in both Houses? 
 
If there is a clear vote to withdraw, what will be the likely consequences? Quite apart 
from the international legal problem, there is an internal legal problem that is highlighted 
by a one-page Bill presented by Lord Pearson.  The European Communities Act was to 
be repealed by this Bill, with delegated legislation remaining in force.  But what about 
Regulations and Treaty articles? Banking, medicinal, and environmental regulations don’t 
depend on delegated legislation; they come into force because of the direct effect of 
Community law.  If the European Communities Act were repealed, there would be a 
large legal vacuum – and there might be an insoluble position at the level of practicalities.  
Thus, the idea of simply repealing the European Communities Act is not very practical.  
The two-year negotiating period is needed to provide some degree of legal certainty for 
those affected by Community law.  (HM Treasury would not have any authority to pay 
money to Brussels or to receive money from Brussels – EU research grants might have 
to stop.) 
 
Let’s assume there is a two-year negotiating period, which is not abridged.  One 
challenge is that this is a “living treaty”.  What happens to new regulations coming into 
force after the notice of withdrawal – for banking, capital markets, climate change, etc? 
Would it be sensible to implement all such new regulations when “we’re on our way 
out”? What happens to rights which have already arisen under the treaties, are these to be 
enforced in the courts? What happens to references before the European Court of 
Justice – or new decisions by the ECJ after the notice has been served? Technically, the 
United Kingdom would still be a party to the Treaty.  But there may be different 
consequences in practice. 
 
There is a difference between arrangements for withdrawal and a new agreement – the 
latter might take a long time: Switzerland took 10 years to establish similar arrangements! 
There will be considerable legal and practical costs. 
 
There remains a fundamental question: what happens to vested or acquired rights? The 
EU Treaty is not an ordinary treaty.  It gives individual rights, as part of legal heritage.  
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Would British Airways with landing rights in Milan, or Air France with landing rights in 
Manchester, lose their rights? 
 
There are different legal opinions on this.  The issue of vested rights is bound to result in 
litigation in Luxembourg.  There may also be a European human rights issue, for 
example in relation to family and private life (though we’re also busy repealing human 
rights legislation!).  
 
We are potentially in for a prolonged and difficult period of legal uncertainty.  We have 
not touched on agreements between the EU and ‘third countries’ – of which it has been 
estimated there are 200. 
 
This is not going to be straightforward.  Many countries have been through a process in 
reverse.  When empire was wound up, English law in many colonies carried on.  The 
Privy Council played an ECJ-type role.  Amended legislation in the UK was given weight 
in places like Singapore.  So there was a degree of continuity.   
 
Would we follow law determined by the ECJ after BREXIT? Would we have an inter-
governmental mechanism of some kind trying to keep conformity between the laws? Or 
would we just diverge, like US and UK law after the US Declaration of Independence? 
 
Most problems are likely to arise during the two years, assuming that negotiation is 
pursued rather than unilateral legislation.  However, consideration of withdrawal has 
started already.  It takes five years to move a bank.  Contingency plans are currently 
being discussed in the City. 
 
Acquired EU rights of individuals 
 
Will individuals be able to rely on their acquired rights in the event that the UK leaves 
the EU? After five years, EU citizens have a ‘deemed visa’ to remain in a member state 
where they are resident.  Will that right remain? What about EU citizens who have 
settled in the UK, or UK citizens who have settled elsewhere, and have married or have 
had family on the basis that they had a right to remain in their new country of residence? 
What about investors, or those that have entered into long-term supply and procurement 
contracts, on the basis that the UK is a part of the Common Market? Could these 
contracts be frustrated (as many were during World War One and World War Two)? 
 
If as a State, you are bound by a treaty, you must guarantee the rights by a treaty: North 
Sea Continental Shelf.  In that case, the International Court of Justice said that where a 
method has been devised, such as ratification, it should not be lightly presumed that a 
State that hasn’t carried out formalities might be bound in another way.   
 
When we ask whether the UK, post-BREXIT, might be obliged to guarantee EU rights, 
there is some relationship to the North Sea Continental Shelf problem. 
 
If there is a ‘boundary treaty’, there is an international legal principle of stability, which 
keeps that boundary in place even in the event of changes. 
 
The Vienna Convention has a number of relevant articles.  Article 70(1)(b) on 
termination is worth reviewing.  The question becomes: are “parties” possibly 
individuals? British commentators have said ‘no’.  French commentators have said ‘yes, 
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maybe’.  The latter have gone to the travaux preparatoires for the Vienna Convention, 
where it was said that this knotty issue was not resolved by the Convention.   
 
Many courts around the world have a strong doctrine of acquired rights.  The US 
Supreme Court has jurisprudence going back over 100 years: Chirac v Chirac’s Lessee notes 
that a right acquired can survive the expiration of the source of that right.  The 
International Court of Justice in 1963 in Northern Cameroons addressed a similar issue; a 
trusteeship agreement ceased to exist, and the Court said property rights are not divested 
by the cessation of the trusteeship agreement.  The ECJ in Van Gend en Loos used similar 
language to that which was used in the French language version of the decision in 
Northern Cameroons – namely, the language of droits patrimonaux. 
 
Political dimensions 
 
Where would a post-BREXIT UK government want to end up? Perhaps there would be 
a fall-back onto WTO rules like ‘Most Favoured Nation’ – this might result in export 
tariffs to the EU, such as a 10% export duty on cars.  Thus, it seems that the UK 
government would seek a preferential trade agreement with the EU to avoid such tariffs.  
This would require negotiation.  Unilateral withdrawal would therefore seem unlikely – it 
would prevent that negotiation. 
 
While the UK has a trade deficit with the EU, the UK would want a preferential trade 
agreement.  Negotiation would take some time. The EU would appear to hold the cards 
in this context.  The UK would be a junior partner. 
 
There are many issues around social security and acquired rights for UK citizens in 
places like Spain. 
 
The services sector will be a source of difficulty.  No country has an absence of tariffs on 
services; Norway only has no tariffs in exchange for accepting all regulation.  The price 
of access to the market for Norway and Switzerland is also free movement of labour.  
The United Kingdom might be stronger than Norway and Switzerland, but we should 
accept that free movement of labour might still be required. 
 
There will be an incentive for the EU to make this process look difficult, to discourage 
further exits.  There will also be an emotional element, as with other divorces.   There 
will be a transitional cost from leaving. 
 
The UK can survive outside the EU.  But this depends on three things: (1) the deal with 
the EU; (2) the UK’s approach to free trade with the rest of the world; and (3) the UK’s 
attitude to migration.  There are two ‘out’ campaigns: leave.eu, a UKIP-style campaign, 
and Vote Leave, which is more moderate.  These reflect two strands of Euroscepticism. 
 
It was noted that the financial services sector in the UK would be vulnerable to changes. 
 
Distinctions around acquired rights 
 
A number of questions and issues were raised in the discussion, including the following: 
 

• Might there be a different approach to acquired rights if litigated abroad, as 
opposed to litigated in the UK? There is an issue of whether these rights could be 
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brought before a UK judge.  There is an argument that the case would not be 
non-justiciable.  

• Two ‘holy cows’ of the British constitution will be tested in BREXIT: first, 
parliamentary sovereignty, and secondly: the dualist theory of international law. 

• Are all rights equal when we talk about “acquired rights”? Perhaps not, it was 
said. 

• Similar issues arose in the debate historically over whether the Statue of 
Westminster could be repealed.  This statute had allowed Australia (and New 
Zealand and other countries) to become independent.   

• Is the position different if acquired rights were gained prior to Cameron’s 
announcement of a referendum, as opposed to rights acquired after the 
referendum announcement? 

• Rights would be acquired at the time that a treaty was incorporated, which might 
mean that dualism would not arise. 

• There might perhaps be a distinction between ‘acquired rights’ and ‘continued 
rights’. 

• What happens generally when the UK Parliament repeals a statute affecting 
acquired rights? This seems relevant to answering questions about acquired rights 
in the context of BREXIT.   

• Could there be a second referendum about specific terms of withdrawal, after a 
first referendum on withdrawal? This very much depends on the result of the 
first referendum. 

• If you’re a car manufacturer and you have been transporting cars without tariffs, 
can it be said that a car manufacturer has an acquired right? Some lines will have 
to be drawn. 

 
What is clear is that there is significant uncertainty, both legally and politically, 
surrounding BREXIT. 
 
 


