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Abstact 

The ambiguity of sports regulations often occurs in the encounter of 

provisions and facts. The complete agreement between the facts of 

the specific case and the legal provisions to be applied is rare in sport 

disputes resolution practice. The application of the sports 

regulations in most cases thus requires the legal interpreter to trim 

and stitch between the facts and the provisions of a sport entity. 

During that process, most of the legal norms and requirements are 

found by the panel in the judgment. It is in this pending case 

(CAS2019/A/6148) that legal provisions require interpretation to 

address the issue of controversy. This paper is to investigate what is 

the meaning of Article 5 of WADA International Standard of Testing 

and Investigation(ISTI) when applicable under the literal 

interpretation method and objective method in the case WADA vs 

SunYang & FINA .  
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1 Introduction 

On November 15, 2019, a public hearing was held in Lausanne, 

which was the second public hearing since the CAS was established 

in 1984.[1] This case has been largely debated in the press since the 

appealed decision, which should be kept confidential, was leaked out 

during the appellate procedure. As the counselor for the athlete 

during the appellate instance, I try to present the facts of the case as 

they are and to analyze the issue of interpretation methods  in the 

application of ISTI.Before turning to this question, I will provide a 

short summary of the relevant facts. 

1.1 Background facts 

In the evening of September 4,2018, three anti-doping officers on 

behalf of International Doping Tests & Management (IDTM) came to 

Mr. Sun Yang’s residence in Hangzhou with a stranger to conduct a 

out-of-competition test. The Doing Control officer (DCO) was the one 

that Mr. Sun yang had filed a complaint about for not having any 

qualification in the past. During the preparation for blood test, the 

Doping Control Assistant (DCA) was secretly taking pictures of Mr. 

Sun Yang. According to the legal opinion of the athlete’s expert, the 

Blood Collection Assistant (BCA) was not qualified to draw blood in 

Hangzhou. The sample collection personnel only showed a generic 

Letter of Authority, by which FINA gave the authority to IDTM to 

conduct out-of-competition in the year 2018. Both the DCA and BCA 

didn’t have any identifiable accreditation to show to the athlete. The 

BCA had drawn blood from the athlete. During the whole process, 

three officers left the testing room for three times, leaving the blood 

containers unsupervised. At the end of the test, the DCO, BCA and 
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DCA signed a piece of A4 paper stating that the urine collection could 

not be completed and the blood could not be taken away because of 

the lack of qualification and accreditation. [2] 

1.2 Procedures 

On September 6, 2018, IDTM reported to FINA that the requested 

samples (blood and urine) could not be collected. The athlete also 

sent a short note to FINA on September 6, 2018, offering his 

explanations and a complaint regarding the conduct of the IDTM 

officials. On October 5, 2018, FINA formally asserted that the athlete 

had committed a violation of FINA DC 2.3 (Refusing or Failing to 

Submit) and FINA DC 2.5 (Tampering or Attempted Tampering). 

The hearing was held on 19 November 2018. All parties and 

witnesses showed up in the hearing except three Testing Officers. On 

January 3,2019, FINA Doping Panel rendered a decision holding 

that the athlete did not commit any doping offense. However, WADA 

appealed to the CAS claiming that the athlete committed an anti-

doping rule violation and should be suspended for 2 to 8 years. The 

final decision has not been rendered yet by CAS until this paper is 

published. [3] 

 

2 Analysis 

2.1 Main focus of controversy 

A fundamental issue to evaluate is whether the athlete was properly 

notified by the IDTM testing team. This is mandated in ISTI Article 

5.4. Specifically, whether the DCO and the DCA and BCA provided to 

the athlete, pursuant to the ISTI, proper official documentation from 
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IDTM evidencing their authority to collect a sample from the athlete. 

[4] 

As is mentioned above, the sample collection personnel only showed 

a generic Letter of Authority, by which FINA gave the authority to 

IDTM to conduct out-of-competition in the year 2018. Both the DCA 

and BCA didn’t have any identifiable accreditation to show to the 

athlete. The athlete insisted that, according to  the Article 5 of ISTI, 

the Sample Collection Personnel, including the DCO, BCA and DCA, 

did not provide proper documents to  evidence their authority to 

collect a sample from him. On contrary to that, WADA believed that 

they had all the documents the officers needed to provide on the 

basis of the Article 5 of ISTI. 

2.2 The incomplete agreement between the facts of the specific 

case and the legal provisions 

Article 5.3 of ISTI sets out the requirements prior to Notification of 

Athletes. Specifically Article 5.3.3 states that Sample Collection 

Personnel shall have official documentation, provided by the Sample 

Collection Authority, evidencing their authority to collect a Sample 

from the athlete, such as an authorization letter from the Testing 

Authority. DCOs shall also carry complementary identification 

which includes their name and photograph (i.e., identification card 

from the Sample Collection Authority, driver’s licence, health card, 

passport or similar valid identification) and the expiry date of the 

identification. [5]  

Further more, article 5.4 of the ISTI sets out the requirements for 

the Notification of the Aathlete:When initial contact is made, the 
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Sample Collection Authority, DCO or Chaperone, as applicable, shall 

ensure that the athlete and/or a third party (if required in 

accordance with Article 5.3.7) is informed: a) That the athlete is 

required to undergo a Sample collection; b) Of the authority under 

which the Sample collection is to be conducted......[6] 

Considering  the document in this case at hand shown by the Sample 

Collection Personnel was a generic Letter of Authority issued by the 

Sample Testing Authority (FINA) to the Sample Collection Authority 

(IDTM) to conduct out-of-competition testing in 2018. It only stated 

that IDTM, as the Sample Collection Authority, has the authority to 

conduct out-of-competition test on behalf of FINA, as the Testing 

Authority, during the year 2018.This document did not provide any 

information as to whether this specific Sample Collection Personnel 

was authorized to collect samples from the Sample Collection 

Authority, or as to the name of the DCO, BCA and DCA, or as to the 

athlete’ name, sample type and other information such as date to be 

conducted.  

The athlete was not satisfied with the document of authorization and 

identification shown to him. However The question of what 

authorization documentation must be provided to an athlete during 

notification by an IDTM official according to the ISTI is not answered 

directly and specifically. It can only be answered by evaluating the 

ISTI as a whole, by interpreting the words actually used in Article 

5.3.3.[7] 

After an evaluation and analysis of the ISTI, conclusions were made 

by FINA Anti-Doing Panel as: The FINA Letter of Authority is a 

necessary but not a sufficient document to provide to the athlete.No 
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identifiable information about DCA and the BCA was shown to the 

athlete. Therefore the athlete was not properly notified and did not 

constitute a doping violation. 

However  it appeared  that WADA disagreed with the FINA Doping 

Panel on how to interpreter  the articles of  5.4  of ISTI, claiming that  

the ISTI does not require the DCA or BCA to provide separate 

documentation of  their authority where, the DCO made the initial 

contact with the athlete, carried out the notification process and 

provided the documentation required by Articles 5.4.2 and 

5.3.3.Therefore the question that,when the ambiguity occurs in the 

encounter of provisions, as here, Articles 5.4.2 and 5.3.3, and the 

specific facts, what kind of  interpretation methods should be used 

and what is the meaning of this article under different interpretation 

methods  was brought about before the CAS panel. 

2.3  Applicable methods of interpretation 

Under Swiss law, the methods of interpretation to be applied are the 

following: the literal interpretation, the systematic interpretation, 

the principle of purposive interpretation, the principle of so-called 

“compliant interpretation”. [8] As a rule, although the starting point 

is the wording of the text to be interpreted, there is no hierarchy 

among the methods listed above.That is to say,there is not one 

method of interpretation that prevails over the others. [9] In the 

CAS judicial practice, CAS panel should adopt a pragmatic approach 

and follow a plurality of methods, without assigning any priority to 

the various means of interpretation. The situation must be assessed 

on a case-by-case basis and the interests at stake have to be balanced 

in respect of the principle of proportionality.[10] 
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From the respective of  literal interpretation,with regard to the 

article 5 of ISTI, conclusion could be drawn as follows: Each of  the  

officers should provide for a document to evidence that each of them 

has the authority  from the Sample Collection Authority to conduct 

the specific test. We acknowledge that Sample Collection Personnel 

is a collective term referring to all qualified officials who have been 

authorized by the Sample Collection Authority to carry out or assist 

with duties during a testing mission.However article 5.3.3 refers to 

“official documentation” provided by the Sample Collection 

Authority, “evidencing their authority”. The word “their” clearly 

modifies Sample Collection Personnel. [11] This reference to 

“documentation” is plural. If a single document was all that was 

required to demonstrate that the Sample Collection Personnel (as a 

collective unit) were properly authorized by IDTM it would have 

stated that the Sample Collection Personnel must have “a document”. 

The use of the words “official documentation…evidencing their 

authority to collect a sample from the athlete” means, when 

applicable, “official documentation” evidencing both (i) the 

authority conferred on IDTM to be the Sample Collection Authority 

and (ii) the authority from IDTM that must be granted to each 

individual official (drawn from the “pool” of IDTM officials created 

and maintained by IDTM, pursuant to Article 5.3.2), who are sent on 

a testing mission to collect a sample from the athlete. [12] 

Nevertheless, some one would argue that the methods of 

interpretation may vary depending on the nature and dimension of 

the legal person involved,[13] and that there is no reason to depart 

from the plain text, unless there are also objective reasons to think 
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that it does not reflect the core meaning of the provision under 

review.This may result from the drafting history of the provision, 

from its purpose, or from the systematic interpretation of the law. 

[14] 

As a matter of fact, WADA is a very large legal entity with not only 

several hundreds of signatories, but also far more numerous indirect 

members, who must also abide by WADA’s applicable regulations. 

Under these circumstances, it is safe to say that WADA’s regulations 

have effects, which are felt worldwide, and should therefore be 

subject to the more objective interpretation principles. However the 

good news  is that, with regard to the case at hand, the conclusion 

made by using literal interpretation is completely compliant with 

the one made by applying  purposive interpretation.  

Taking the most important objective of the article in question into 

account,as stated in the Article 5.1 of ISTI, which is to ensure that 

the rights of the athlete are maintained,[15]it is necessary to 

evaluate whether the rights of the athlete during a Sample Collection 

Session,as stated in the Article 11 of Athletes’ Anti-Doping Rights 

Act, according to which, when subject to a Sample Collection Session, 

an Athlete has the right to see the identification of the Doping 

Control Officer, the right to be informed of the authority under which 

the Sample collection is to be conducted, the type of Sample 

collection and any conditions that need to be adhered to prior to the 

Sample collection, is infringed though a specific method of 

interpretation. [16] 

Considering the circumstances that if the BCA and DCA did not 

provide any information about the authorization or identifiable 
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accreditation, then the athlete’s right was undoubtedly undermined 

by not knowing any information as to whether this specific Sample 

Collection Personnel was authorized to collect samples from the 

Sample Collection Authority, or as to the name of the DCO, BCA and 

DCA, or  as to the sample type and other information such as date to 

be conducted, which is  contrary to the regulations of the Athletes’ 

Anti-Doping Rights Act.  

In conclusion, under this objective interpretation principle,the 

Article 5 of ISTI requires that each individual official comprising the 

Sample Collection Personnel at a testing mission be previously 

authorized by IDTM to be in the IDTM pool. Further, each individual 

official will have been appointed and authorized by IDTM and each 

individual official will have received “identifiable accreditation” 

from IDTM. Relying on this logical framework, “official 

documentation” from IDTM is needed to ‘evidence’ the authority of 

that individual official to collect a sample from the athlete – and this 

documentation must be shown to the athlete. 

 It is increasingly recognized that the CAS tends to apply a broad and 

purposive interpretation rather than a strict reading, which means 

CAS is not merely working as a judge that solves legal problems on 

the basis of the provisions of the regulation but rather moves in a 

direction where it takes on the role of an actual creator. As to which 

methods of interpretation will be adopted by CAS and what is the 

exact meaning of Article 5 of ISTI, we’ll see soon in the forthcoming 

ruling in February. 
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