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CHAPTER [ ] 

 

OPPORTUNITIES AND CONNECTED ASSETS: THE U.K. 

 
 

A. THE CONNECTED ASSETS PROBLEM 

 

Corporations are formed in order to carry out a pre-existing business, or to pursue a new 

business idea or opportunity. Yet although the corporation may have resolved to pursue 

the idea or opportunity it may not have acquired the legal title to the assets, property or 

services which it requires to exploit the opportunity. That is, the success of the venture 

and, in some instances, the survival of the corporation may depend on acquiring a formal 

legal claim to these assets and services. Directors, officers and employees will be charged 

by the corporation with acquiring these assets and services. But at the time they are 

appointed no such legal claim may exist and other market participants may acquire claim 

to these assets and services before the corporation manages to. This problem applies 

equally to established corporations pursuing new business ideas as it does to corporations 

formed in order to pursue an entirely new venture.  

During the course of running a business or developing a business opportunity 

information will materialise revealing related and unrelated business opportunities. This 

information may arise during the course of business activities or be identified by 

directors, officers and employees of the corporation outside of their working hours. 

When identified outside of working hours such identification is still likely, to varying 

degrees, to be the product of the knowledge, perspectives, contacts or reputation of the 

director or officer formed during their working hours.  As with the assets referred to 

above, the corporation has no formal legal title to the assets or information which 

comprise these opportunities.  I refer to these opportunities and the assets referred to in 

the above paragraph as “connected assets”. 

 Corporate law’s task in regard to these connected assets is to determine how to 

regulate the relationship between the corporation, the director and these connected 

assets: to determine in what situations the director can take a connected asset for his own 

benefit and in what circumstances he cannot; and to determine the conceptual basis for 

the distribution of the effective right to the asset as between the corporation and the 

director.  

In this Part of the Book we explore the evolution of connected assets law first in 

the United Kingdom and then in the United States. Just as we saw in the context of self-

dealing law, the duty of care and business judgments, in this area of corporate law we 
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also find shared sources of extra-corporate legal transplantation, shared conceptual 

frameworks, and shared guiding legal ideas. Both jurisdictions start with the same early 

fiduciary law tools that attempted to regulate conflicts of personal interest and duty, and 

to determine when property-like claims could be made by a trust in relation to assets that 

formally belong to neither the trust or the trustee. That is, both jurisdictions sourced the 

legal concepts and ideas that form their respective corporate legal regimes today from a 

well of early English fiduciary law.  However, today it is very difficult to see this shared 

heritage of U.S. and U.K. connected assets law. As we shall see, on a continuum of pro-

director and pro-shareholder regulation of corporate opportunities, these jurisdictions 

today occupy opposing ends of this continuum. The objective of this Part of the book is 

to excavate the paths of law to these very different corporate law places, and then to 

attempt to account for their divergence.   

The remainder of this Chapter explores the evolution of U.K. connected assets 

law; Chapter [  ] details the evolution of U.S. law, with a particular focus on Delaware 

law. Chapter [ ] tests several theories of divergence.    

 

 

 

B. THE FIRST NO-PROFIT OR NO-ADVANTAGE RULE: 

EXECUTION OF DUTY 

 

The foundations of UK opportunities law are found primarily in a series of 17th and early 

18th century judgments given mostly by Lord Eldon, but also by one of his predecessors 

on the Woolsack, Lord King. Corporate cases in this context readily borrowed the law 

regulating the connected assets and profit problems of other fiduciaries. For example, in 

one the of the leading corporate cases, Regal (Hastings) v Gulliver,1 their Lordships relied 

naturally on the non-corporate fiduciary law outlined in this Chapter. In support of the 

holding that directors were fiduciaries and of the legitimacy of this borrowing, Lord 

Russell observed that “directors are creatures of statute and occupy a position peculiar to 

themselves[;] in some respects they resemble trustees in some respect they do not[;] in 

some respects they resemble agents in others they do not; in some respects they resemble 

managing partners, in others they do not”. In reaching this conclusion Lord Russell 

followed Bowen LJ’s prior dicta that although directors do not “belong to [these 

categories]” the categories “are useful for the purpose of the moment to observe that 

they fall pro tanto within the principles that govern that particular class”.2    

Several of the early cases on which U.K. connected assets law is built were the 

fiduciary self-dealing cases which we addressed in Chapter [  ],3 the most important of 

which were Keech v Sanford4 Ex Parte Lacey5  and Ex Parte James.6 The basic standard 

                                                 
1 [1967] 2 A.C. 134 (judgment date 1942). 
2 Imperial Hydropathetic Hotel Co v Blackpool 23 Ch.D. 1, 12 (1882). 
3 York Buildings v Mackenzie [  ]. Ex Parte James [  ]. 
4 [1558-1774] ALL ER Rep 230. 
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articulated in these cases was that in accepting a role as trustee the trustee undertook not 

to use the trust and its management for his personal benefit.  

A trustee, who is entrusted to sell and manage for others, undertakes in the same moment 

he becomes a trustee, not to manage for the benefit and advantage of himself.7      

Closely linked to this standard was a rule of evidence or inquiry, namely that that the 

court would not entertain evidence that went to the issue of whether an actual advantage 

was obtained by the trustee. 

I disavow…that the trustees must make advantage [because] …it is utterly impossible to 

examine upon satisfactory evidence in the power of the court… in ninety nine cases out of a 

hundred, whether he has made advantage or not.8 

We shall return to a detailed examination of this rule of evidence below. To fall foul of 

the rule, the fiduciary must have acted in a way that is  both to his benefit and that is 

connected to the trust’s management. Necessarily there must be some indicator of that 

“advantage” or “benefit.” and a legal understanding of what would qualify as an indicator 

of “advantage,” even if the court is precluded from inquiry into whether or not the 

beneficiaries of the trust have been actually disadvantaged. The clearest example of such 

an advantage and connection would be a self-dealing contract between the trustee in his 

trust and personal capacity: putting issues of duress and undue influence to one side, no 

one enters into a contract unless they view it as being to their advantage.  Indeed, Ex 

Parte Lacey and many of the other early profit cases involved self-dealing or dealing with 

trust assets. Another infamous example of a trustee being prevented from managing for 

the advantage of himself comes from the 1726 case of Keech v Sanford where a trustee was 

prevented from taking a lease in property which was the subject of a lease held in trust. 

The trustee was prevented from taking the property even though the lessor had refused 

to grant a new lease in favour of the beneficiary. In Ex Parte James, a case involving the 

purchase of a bankrupt’s estate, by the solicitor in control of the sale,  Lord Eldon 

explained that in Keech v Sanford fell within this first no-advantage rule as even though the 

trustee may have been acting honestly, and even though the lessor may have refused to 

grant a lease to the beneficiary, it was not possible to be sure whether the management of 

the trust – in trying to obtain the lease – was not infected by the trustee’s personal 

advantage in obtaining the lease.9 

For these early cases the no-advantage rule was a corollary of the obligations 

undertaken by the trustee. They were a means of ensuring the performance of the duties 

undertaken by the fiduciary. As Matthew Cognalen has insightfully observed in this 

regard: 

                                                                                                                                            
5 6 Ves. Jn 626 (1802). 
6 8 Ves. Jun 338 (1803). 
7 Ex Parte Lacey supra note [ ] (emphasis supplied). 
8 Ibid (emphasis supplied). 
9 Supra note [ ] observing that: “the lessor positively refusing to grant a renewal for his benefit, the trustee, 
as he very honestly might under those circumstances, took the lease for himself, it was held [in Keech] that 
even in such a case it is so difficult to be sure, there was not management.” 



DRAFT 

 

5 

 

Fiduciary doctrine is prophylactic in more than merely the strictness of its application…[it] 

is prophylactic in its very nature, as it is designed to avert breaches of non-fiduciary duties 

by seeking to neutralise influences likely to sway the fiduciary away from properly 

performing those non-fiduciary duties.10  

This protection of the core duty to exercise the powers transferred, and effect the 

instructions given, to the trustee is evidenced clearly in Ex Parte James and another of 

Lord Eldon’s cases Ex Part Bennett. In Ex Parte James, Lord Eldon emphasised that the 

no-advantage rule and its associated rule of evidence was designed to ensure that the 

fiduciary acts in the “utmost advantage for the cestui que trust” when the court can never 

access, “with competent sufficiency or safety,” whether he had done to. A few years later 

in Ex Parte Bennett,11 another self-dealing case, Eldon observed, more precisely, that the 

“ground” upon which this no-advantage rule rests “is that his duty requires him, while he 

remains in that situation [DK-as fiduciary] to…bring the estate to sale as advantageously 

for the cestui que trust as if he were selling that estate…for his own benefit”.  In Ex Parte 

Bennett the rule is extended to Commissioners in Bankruptcy because of his duty to act in 

the creditors interests, “the due execution of which cannot be hoped, if the 

Commissioners are to involve themselves in private pecuniary views”. Accordingly, the 

original no-profit or no-advantage rule is grounded in the view that any direct personal 

advantage obtained from or connected to the execution of the duty would compromise 

the very execution of the duty. In later cases, commencing first with the 1827 self-dealing 

case of Grover v Hucell,12 this understanding of the ground of the rule is presented as “a 

general rule in equity...that a man cannot place himself in a situation in which his interest 

conflicts with his duty”.   

The majority of cases which referred to this general rule of equity were like Ex 

Parte Lacey, Ex Parte James and Ex Parte Bennett self-dealing cases; that is, cases in which 

the profit that was generated arose from the direct execution of the duty.   It was clear 

however, that profits arising other than from the direct benefits of the contract or 

purchase of the assets were also covered by the rule. For example, in Boston Deep Sea 

Fishing and Ice Co. v Ansell the rule was applied in relation to side-payments received by a 

managing director arising from a third-party contract entered into by the company. This, 

Cotton LJ observed, “puts himself in a position that he has a temptation not faithfully to 

perform his duty to his employer.”13 It was also clear that other profits not arising from 

direct exercise of duty could interfere with the due execution of duty and that such 

                                                 
10 Matthew Cogaglen, Fiduciary Loyalty (2010). 
11 (1805) 10 Vesey Junior 381. 
12 Prior to this in 1822 in Macintosh v Barber (1822) 1 Bingham 50, 59, the court, again in a self-dealing 
context, observed that “the interest of an executor as a purchaser were so entirely opposed to his duty as a seller” 
(emphasis supplied). (1827) 3 Russell 428.See also Knight v Marjoribanks (1849) 2 Macnaughten & Gordon 
10 echoing Grover v Hucell and Ex Parte Bennett; and New v Jones (1833) 1 H & TW 632, 634 observing both 
that “the law of this court prohibits him from making an advantage of [the trust] and “it is the duty of an 
executor and a trustee to be the guardian of the estate, and to watch over the interests of the estate 
committed to his charge. If he be allowed to perform the duties connected to the estate, and to claim 
compensation for his services, his interest would then be opposed to his duty.” 
13 [1986-90] All ER Rep 65, 70 (per Cotton LJ) observing that: “he puts himself in a position that he has a 
temptation not faithfully to perform his duty to his employer”. 
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profits would violate this general rule of equity. As Lord Broughman put it in Hamilton v 

Wright, where a trustee who was entrusted with assets for the benefit of creditors became 

a creditor himself: “it is quite enough that the thing that he does has a tendency to injure 

the trust, a tendency to interfere with his duty”.14 In this case, the extent to which the conflict 

“interfered” with his duty as was significant: his duty was “to keep the residue as large as 

possible for the debtor”. Following the purchase of the debt every decision thereafter as 

a trustee would involve a direct and unavoidable conflict. This broader application of the 

no-profits rule in Hamilton v Wright highlights that the two question which underpin and 

the determine the scope of application of the rule are: first, what are the obligations that 

the fiduciary in question has undertaken to perform; and second, how does the law 

demarcate the range of personal interests and profits that are deemed capable of 

interfering with the performance of the undertaken duties?  

 

 

C. THE “SECOND NO-PROFIT RULE” AND CONNECTED ASSETS: 

THE EARLY CASES 

 

Advantages can flow from a trustee’s role and position that have nothing to do with the 

performance of the role or the duty that has been undertaken, where opportunities 

become available as a result of the trust assets, or as a result of information obtained by 

the trustee because of his position as trustee.  A separate second no-profit rule that requires 

an accounting of the profits made by the trustees from some of these opportunities can 

also be attributed to Lord Eldon. James v Dean15 involved the question of whether a lease 

taken personally by an executor of a will in relation to property which was the subject of 

a short tenancy devised under the will, and in relation to which the executor was also the 

short term tenant under the will, also became part of the testator’s estate.  In this case 

Eldon held that the lease was part of the testator's estate and that  

If the representative, having become a tenant for life of that interest, had acquired a lease 

through the opportunity afforded him during that short period…she would be a trustee. 

These early cases, however, were acutely aware that these no-profit rules were 

demarcating the extent to which the role and responsibilities of the trustee interfered 

with, and controlled, the pursuit of the individual trustee’s self-interest. It was not that 

any profit afforded by the trust assets and the trustee role needed to be accounted for. To 

understand James v Dean in this way would be to uproot it from the context within which 

Lord Eldon made this statement. Rather for an accounting to be required, in addition to 

the profit being afforded by fiduciary position, there had to be a connection between the 

opportunity and nature and interests of the trust.  Consider Randall v Russell,16 an 1817 

case. Sir William Grant, the Master of the Rolls, held that a tenant for life under a will 

                                                 
14 (1842) IX Clark & Finnelly 110, 123. 
15 (1808) 15 Ves. Jun. 236. 
16 [1814-23] All ER Rep 427. 
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who purchased the fee remainder in the leased property would not have to account for 

that remainder to the other beneficiaries under the will if the taking of the remainder did 

not affect any expectation of lease renewal held by the ultimate beneficiary. By way of 

contrast, it was clear for Sir William that following Keech v Sanford17 and James v Dean that 

the trust beneficiaries would have had a right to the lease renewal had the lease held in 

trust been renewed by the trustee in his personal capacity. This latter position, for which 

Keech v Sanford stands as the foundational authority, came to be known as the “tenants 

right of renewal”.18  In such cases the opportunity of renewal was in effect treated as a 

right held by the trust or a “graft”19 onto the existing trust property. This “right of 

renewal” was said to arise from the expectation20 associated with holding the leased 

property, or practice of renewal which was valuable to the trust.21 The strength of the 

expectation of renewal, and the willingness of courts to protect the right of renewal 

varied as a function of nature of the lessor, with the “right” being  “especially applicable 

to leases from the crown, the church, colleges or other corporations”.22 It followed that 

in Randall v Russell there could be no such expectation as the freehold had been 

transferred by St John's College, Oxford (in relation to which there would have been an 

expectation that the lease would be renewed) to a private third party (in relation to 

which, the court held there could be no expectation of renewal). The Court observed: 

Whether or not the [third party freehold purchaser] kept the reversion [freehold] was a 

matter of indifference to them. It is not enough to say that the [tenant for life's] situation as tenant for 

life gave her the opportunity of making the purchase. They must go on an show what right or interest 

of theirs, she acquired or defeated by making the purchase…in the present case, the 

plaintiffs stood wholly unconnected with [the third party freehold purchase] (emphasis 

supplied).  

                                                 
17 The rules arguably is of even older vintage: see Holt v Holt (1670) 1 Cases in Chancery 190. 
18 Richard Lee v Lord Vernon (1776) Brown 10: “It was said to have been long established practice, to 
consider those who are under possession of lands or leases for lives or years, as having an interest beyond 
to subsisting term; and this interest is usually denominated the tenant right of renewal, which although 
according to language and ideas strictly legal is not any certain, or even contingent estate, but only  a 
chance, there being no means of compelling a renewal”. 
19 See Taster v Marriottt (1768) Amb 688 referring to the additional term as “an engraftment upon the old 
term”.  See also Moody v Matthews (1802) 7 Vesey Junior 174 where Sir William Grant MR observed that 
“when the lease is renewed, the equity attached upon it; for the renewed lease is considered in equity the 
same lease” which is reported in the (1809) 2 Vesey Junior Supplement as “as a general rule, a renewed 
lease will, in equity…be considered a graft upon the original lease and subject to the same trusts.”  As 
strictly speaking there is no actual right to a lease renewal - the landlord could freely elect not to renew – 
the courts recognised that this designation of tenants right was "improper" (Pickering v Vowles 1 Bro.C.C. 
198  where Lord Thurlow refers to the use of the term “tenants right” as “improper”).   
20 In summarising the holding in Randell v Russell's holding that there was no right to the fee reversion 
similar to the right of renewal, the court in the later case of Bevan v Webb [1905] 1 Ch. 620 observed that 
whereas “under a college lease there was a reasonable expectation of renewal…holding from a private 
individual there was no such expectation” (emphasis supplied).   
21 See Richard Lee v Lord Vernon supra note [ ]: “this tenant-right of renewal, as it is termed, 
however imperfect and contingent in its nature, being still a thing of value, ought to be protected by the 
courts of justice.”  Lord Thurlow observed in 1783 in Pickering v Vowles [ ] that “many estates derive their 
value from renewals”. 
22 Ibid Richard Lee v Vernon. 



DRAFT 

 

8 

 

For Sir William Grant MR, in the absence of a right held by or interest of or connection to23 of 

the trust the fact that “the opportunity” of profit or advantage is afforded by the 

fiduciary role does not make that an accountable profit.  General judicial statements 

about the accountability for profits afforded by trust and position, such as those made 

my Lord Eldon in James v Dean, must be read in light of the qualification set forth in 

Randall v Russell, particularly as in those cases a connection to the trust, its rights or 

interests can be taken as given.24  

The legal question of relevance and one which two hundred years later the courts 

still struggle to provide clear guidance on is what is the nature of that connection or 

interest that is required for there to be an accounting. In Randall v Russell the court 

requires a “right or interest” which is defeated by the personal taking by the trustee. It is 

clear from the facts of this case that one could establish a case that the beneficiaries of 

the trust might be “interested” in a general sense in obtaining the remainder which could 

secure the long term use of the property which was the subject of the lease. That is the 

beneficiaries might view the opportunity to purchase the remainder as being to their 

advantage. However, this is clearly not the sense in which the term “interest” was 

deployed in by Sir William. “Interest” here is understood as a connection to the trust that 

goes beyond mere interest understood as possible advantage.  It should be interpreted 

ejusdem generis following “right”. But clearly, a sufficient connection does not require an 

enforceable legal right: for Sir William a “tenants right of renewal” amounts to a 

sufficient connection, although such a “right” is a merely a valuable expectation and 

“there are no means of compelling a renewal”.25  Other cases have not always been as 

demanding as Randall v Russell,26 but where an accounting has been required the facts of 

the cases typically show a close connection between the assets of the trust and the 

connected asset.    

 Consider further the House of Lords' judgment in Aberdeen Town Council v 

Aberdeen University.27  In this case, Aberdeen Town Council obtained a fisheries licence in 

relation to the coast line which they initially held on trust for the benefit of the University 

and then illegitimately transferred to themselves.  In requiring the University to transfer 

the license, the Lord Hatherley held, without reference to authority, that “a trustee 

cannot possibly derive any benefit from the property which he holds on trust”28 and that 

“the benefit which has arisen in connection with, and by reason of, the possession of the trust 

estate… must go to those who represent the beneficiaries.”  It is noteworthy that this 

license would only have been granted to someone who held the adjacent coast line and 

                                                 
23 See also Richard Lee v Lord Vernon  Brown 10 (1776) observing that: "those who have procured a new 
lease in such situations have been uniformly declared trustees for the persons beneficially interested in the 
ancient lease, either wholly or in part, according to the particular circumstances, the court ever presuming 
that the new lease was obtained by means of a connection with and a reference to the interest in the ancient 
one" (emphasis supplied). 
24 See also, for example, Hamilton v Wright where Lord Brougham observed "the knowledge which he 
acquires as trustee is of itself sufficient ground of disqualification". Or Regal Hastings v Gulliver: [  ]. 
25 Supra note [  ] Richard Lee v Vernon. 
26 See Phillips v Phillips (1884) 29 Ch.D 673 (CA) holding that there was a right to the reversion. See Bevan v 
Webb [1905] 1 Ch. 620  following and explaining why Randall v Russell was not overruled by Phillips v Phillips. 
27 (1877) 2 App. Cas. 544. 
28 Ibid 552. 
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therefore could not have been granted to anyone else.  There was, according to Lord 

Hatherley “a distinct and well known benefit to be derived from the possession of the trust 

property, namely the obtaining of a grant from the crown of those fisheries in the seas 

adjacent to the trust property.” That is there was a very close connection between the 

opportunity and the trust assets. It is clear  from the case that, ex hypothesi, had the 

trustees, in their role of trustees, heard about the sale of the licence of the waters adjoining 

these licenced waters (unconnected to any coastline), then the trustees would have been 

free to purchase such a licence in their personal capacity. In spite of being afforded by 

position and in spite of such opportunity being of general interest to the trust, the 

connection would not in such circumstances have been sufficient to justify an 

accounting.   

It is possible to shoehorn some of these cases into the first no-profit rule: namely 

that the profit has to be accounted for because, as the court put in Hamilton v Wright, of 

its “tendency to interfere” with the execution of the undertaken duty.  But attention to 

the cases reveals what appears to be a separate basis for the accounting. 29   In Aberdeen 

Town Council one could not have said that the trustees had undertaken a duty to acquire 

other properties which could enhance the benefit of the trust property. Similarly, there 

was no positive duty undertaken by the tenant for life vis a vis the remainder in Randall v 

Russell or indeed in relation for a tenant for life in relation to a lease renewal.30 Clearly 

where any attempts were made by the trustee to acquire the lease then the actual 

execution of the trust duty would invoke the first no-profit rule.31 But the right to renewal 

was often invoked where no such efforts had been made and there was no duty to act to 

renew.32   Although it is often said that a fiduciary has a general duty to act in the 

“interests” of his charge33 this is misleading and overly broad in the context of a trustee’s 

duties, as, as we shall see below, it is in a corporate context.   As Cognalen points out, it 

is a short-cut to express the “trustee’s fundamental duty… to execute the  trust as 

identified in the trust instrument, thereby acting in the beneficiaries interest, but only in so 

far as the trust deed so provides.”34   

                                                 
29 In my prior work I have argued differently. See D. Kershaw, Company Law in Context (2nd eds, 2012) [  ]. 
When you are wrong, you are wrong! 
30 See Josh Getzler, ‘Rumford Market and the Genesis of Fiduciary Obligations’ in [  ] at 587 observing in 
relation to Keech v Sanford that “the life tenant was not obliged to seek renewal for the settlement in the first 
place”. See also Stone v Theed (1787) 2 Brown's Chancery Cases 243, discussed by Getzler, where Lord 
Thurlow observed that “where an estate of limited duration is given to one for life, the intent is, to give 
him whatever it shall produce during his life; and, in that case, unless there are strong expressions to shew an 
intention, the Court cannot compel him to renew. But, where such a tenant has renewed, there the Court has said, 
that, the estate given him being, from its nature, capable of renewal, the tenant for life, in renewing for his 
own use, would be making an unconscientious benefit of the estate".  
31 As we saw above it is possible to read Keech v Sanford in this way. 
32 In his regard see a pre-Keech case, Holt v Holt (1670) 1 Cases in Chancery 190 where the trustee executor’s 
duty was merely to pay out £10,000 held on trust, but a right of renewal was recognised.  
33 For example: Cowan v Scargill [1985] Ch. 570: “the starting point is the duty of trustees to exercise their 
powers in the best interests of present and future beneficiaries”. 
34 Cognalen supra note at [  ] (emphasis supplied). See, for example,  Tomkin v Tomkin Irish Approved 
Judgments (2003) referring to the “primary obligation of any trustee… to protect and advance the interests 
of the beneficiaries” which then becomes a consideration of the exercise of the trustee’s powers.   
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Accordingly, in Aberdeen Town Council in taking the fisheries license there was no 

conflict with a specific positive or prescriptive duty undertaken by the trustee in relation 

to the connected asset. That said, we can clearly connect the fisheries opportunity to the 

duty to maintain the trust property: the potential for a conflict between duty and interest 

is created by owning related property as there is significant probability of a sale or lease 

arrangement with the adjacent property. That is, at a remote level, it does have the 

potential to interfere with the exercise of the duty. Or, even more remotely, the 

ownership of the fisheries licence would enhance the trustee’s interest in not maintaining 

the value of the coastal property in order, in the future, to buy the property at a reduced 

price (assuming they could obtain the beneficiaries' approvals to do so). But these are 

speculative conflicts with duty. The later conflict, for example, exists to a lesser degree in 

any trust situation. The 19th century trust cases that develop the no-conflict principle are 

not concerned with such speculative conflict. Almost all the cases involve a direct 

conflict with a specific duty - typically a profit made in the actual execution of the duty 

(in the self-dealing cases) or a conflict that will come to bear in context that has a close 

affinity with self-dealing, such as in Hamilton v Wright. 

We see this narrow understanding of a trustee’s duty as well as a the direct 

understanding of conflict very clearly in the Court of Appeal’s decision in Re Corsellis, 

Lawton v Elwes35 where a partner in a firm of solicitors was a trustee of a manor and the 

trustee appointed another partner in the firm of solicitors as steward of the manor. 

Clearly a conflict could be envisaged between the duty to maintain and manage the 

manor for the beneficiaries’ benefit and the payment for the steward’s services.36 

However, this was not for the Court of Appeal a profit which fell within the realm of the 

duty. Cotton LJ, with whom Lindley LJ and Lopes LJ agreed, observed that “the 

performance of the duty of steward of the manor was in no way a duty that was 

undertaken by the trustee.”37 These were not profits that arose “from the discharge of 

any duty which the trustee as such ought to have discharged gratuitously to the estate”.  

We see this narrow conception of duty vis a vis connected assets outside of the trust 

context. Of course, the appointment of the steward did involve the execution of the trust 

duty, but for this court the remote nature of the personal interest (an indirect increase in 

the partnership profits) appeared insufficient to bring to amount to a conflict.  In the 

company case of Regal (Hastings) Ltd. v Gulliver,38 which we consider in greater depth 

below, the Court of Appeal exonerated the defendant directors as they had no separate 

duty to acquire the connected assets. The House of Lords overturned this decision but in 

doing so confirmed there was no specific duty to acquire that asset for the company. 

Lord Macmillan observed: 

                                                 
35 (1887) 34 Ch.D. 675. 
36 An argument accepted by Mr Justice Kay at first instance but rejected by Cotton LJ, at 687. 
37 Supra note [ ], at 686. 
38 Supra note [ ]. 
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The point was not whether the directors had a duty to acquire the shares in question for the 

company and failed in that duty. They had no such duty.39 

So whilst in theory we can connect all of the above cases to the protection of the 

performance of an undertaken duty, the no-conflict principle was demarcated by the 

courts in the 19th century with a precise understanding of duty, tailored to the fiduciary 

context, and a direct understanding of conflict. We should not, therefore, shoehorn these 

connected asset cases into the first no-profit rule and the underlying prohibition of 

conflict of duty and interest.40 This second no-profits rule stands separately from the first 

non-profit rule and its prophylactic function.  It provides that a fiduciary cannot make a 

profit where the profit is afforded to the fiduciary by virtue of her role and where there is 

a close connection between the profit that is made and the assets or legal interests of the 

trust. It is applicable even where the taking of that opportunity does not put the 

fiduciary's personal interests in conflict with his undertaken duties. But this 

understanding of the second no-profit rule begs an explanation of the basis for the rule if 

it is not to protect the performance of the duty. Why should a fiduciary not be able to 

make a profit from an asset that is not trust property and in relation to which he has no 

duty to perform? The unstated and unstable answer must lie in an idea that the 

relationship between to the trust assets - or, below, partnership or company business - 

and the connected assets is such as to justify casting the net of property-like rights over 

the connected assets as far as the fiduciary is concerned. That is, such connected assets 

become (as far as the fiduciary is concerned) trust assets, the taking of which involves a breach 

of trust.   The answer is unstable because the (implicit) shadow of trust property is 

extended over connected assets without any justificatory theory of property in relation to 

such assets. The cases we now consider below bring this idea to the fore.   

 

 

D. THE NO-PROFIT RULES IN EARLY PARTNERSHIP CASES 

 

Of the 19th century connected asset partnership cases two are of particular note in 

understanding the principles which have formed the connected assets law for U.K 

companies: Dean v Macdowell41 and Aas v Benham.42 In Dean v Macdowell a partner in a salt 

merchant also carried on a business as a salt manufacturer. The salt manufacturing 

business was not afforded to him by, or generated by any observable connection to, the 

brokering business. Nevertheless, the other partners brought an action for an accounting 

                                                 
39 [1967] 2 A.C. 134. (emphasis supplied). Per Lord Macmillan at 153; see also Lord Russell at 144: “the 
rule does not depend on "whether the profiteer was under a duty to obtain the source of the profit for the 
plaintiff”.  In the Court of Appeal, Per Lord Greene MR: “It must be shown that in the circumstances of 
the case it was the duty of the directors to obtain these shares for the company" which he concluded it was 
not.  For a detailed discussion of Regal  see infra pp [ ] – [ ]. 
40 See Conaglen, supra [ ] at 120-126, arguing that the rule is also derived from the no-conflict rule.   
41 (1878) 8 Ch.D. 345. 
42 (1891) 2 Ch. 244. 
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of profits from the salt manufacturing business. James LJ in Dean v Macdowell restated the 

second no-profit rule for the partnership context: 

In partnership matters there must be the utmost good faith and there is to that extent a 

fiduciary relation between the parties. That is to say one partner must not directly or 

indirectly use the partnership assets for his own private benefit. He must not, in anything 

connected with the partnership, take any profit clandestinely for himself nor must he carry on the 

business of the partnership or any business similar to the business of the partnership in his 

own or another name separate from it (emphasis supplied). 

For James LJ the profit would have been a benefit connected with the partnership if it 

had fallen within “the scope of the partnership.” But, in his view in this case it did not: 

The defendant has not entered into any business in any way analogous to or connected with the 

business of the firm, except in a very trifling manner. The business of the firm was to deal as 

merchants and brokers…the business which the defendant has entered into is that of 

manufacturing the salt (emphasis supplied).  

Alongside James LJ, Cotton LJ suggested that both the first and second profit rules may 

operate as a basis for liability and that the “scope of the partnership business” 

demarcates the application of both of those rules. First, he indicates that a partner has a 

duty to pursue opportunities within the scope of the partnership. Accordingly, he cannot 

make a profit from a business that falls within the scope of the partnership’s business 

because to do so would compromise the performance of that specific duty: 

If profit is made by business within the scope of the partnership business, then the partner 

who is engaging in that cannot say that it is not partnership business. It is that which he ought to 

have engaged in only for the purposes of the partnership.  

For Cotton LJ, when a person becomes a partner he undertakes a positive duty to further 

the business which includes pursing connected assets that fall within the scope of the 

partnership. Accordingly, to take such an asset for himself generates a direct conflict of 

personal interest with a specific duty. Such a view accords with the view of a partners 

general duty set forth in the Lindley LJ's treatise on partnerships, a view which 

necessarily prevents any partner acting in competition43 with the partnership: 

A partner is bound in all transactions affecting the partnership, to do his best for the 

common body, and to share with his co-partners any benefit which he may have been able 

to obtain from other people, and in which the firm in honour and conscience is entitled to 

participate.44   

But in this case the court held that the salt manufacturing business was not within the 

scope of the partnership: “no doubt it is dealing with the same article – salt, but it is 

dealing with it a totally different way”.  

                                                 
43 Lindley 5th eds at 312: "there can be little doubt that a partner cannot either openly or secretly, lawfully 
carry on for his own benefit any business in rivalry with the firm to which he belongs". 
44 At 305, 5th edition, citing the Roman Law Maxim: Semper enim non id quod privatim interest unisu ex sociis sevari 
solet, sed quod societati expedit ((the invariable practice being not to have regard to the private interest of one 

of the partners but to the advantage of the firm) (Digest xvii. Tit 2, pro socio, I 65 § 5). 
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As a separate but coterminous basis for an accounting Cotton LJ relies on the 

second no-profit rule. An accounting is required where a profit is made using partnership 

property or property “which the partnership requires for purpose of the partnership.”  In 

all such circumstances he cannot keep the profit for himself “because he acquires it by 

his position as partner and acquiring [sic] it by means of that fiduciary position.”  

Importantly, for Cotton LJ information may be included in the concept of partnership 

“property”: 

If he makes any profit by the use of any property of the partnership, including I may say, 

information which the partnership is entitled to, there the profit is made out of the 

partnership property, and therefore, of course it must be brought into the partnership 

account.  

Although Dean v Macdowell offers two conceptual bases for an accounting (the first and 

second no-profit rules),  the notion of a partnership, the duty of partners, and 

partnership property in information are closely intermeshed. The connection required to 

generate an accounting obligation and/or a proprietary-like interest arises from the idea 

of what a partnership is: the coming together of individuals as partners to exclusively 

perform a business venture. For James LJ rivalry or competition by partners with the 

partnership business was prohibited “because it was part of the business for which the 

partnership was established” by those partners and hence any benefit obtained within the 

scope of the partnership would be a profit "connected with the partnership.” This notion 

of partnership supports Cotton's expansive view of duty and entitlement to information 

and thereby casts a proprietary net over all connected assets that fall within the 

partnership's scope of business even, it appears from this case, where the opportunity was 

not afforded to the partner through his partnership activities.45  It is noteworthy in 

relation to the use of the idea of property vis a vis information about opportunities, that in 

Lindley LJ's treatise on Partnerships46 the issues which fall within the second no-profit 

rule in the context of partnerships are referred to under the heading: “obtaining benefits 

which in honour belong to the firm.”47 The connection that generates belonging vis a vis 

opportunities that fall within the partnership’s scope of business arises from the exclusive 

nature of the partnership.  

 “Property” here labels and names a basis for distributing rights to connected 

assets under the second no profits rule: they are, as far as the partner is concerned, firm assets.  

It labels the position that the trust, partnership or company has a claim on assets that are 

closely connected to its assets or business. Property is a label applied to a bundle of 

rights relating to a “thing”: a thing in relation to which the owner has a set of enforceable 

rights of exclusion and enjoyment. In Beech-Nut Packing Co v Lorillard,48 Oliver Wendell 

Holmes described the “outline” of a property right as “shown only by the law of torts, of 

                                                 
45 For an example in a different context of where proprietary rights appear to be generated as a product of 
the (fiduciary) relationship see Bowen LJ judgment in the confidential information case of Lamb v Evans 
[1893] 1 Ch. 218.  
46 Which is referred to by two of the judges in Dean v Macdowell although not Cotton LJ. 
47 Emphasis supplied. Lindley, 5th edition, at 307. 
48 273 U.S. 629 at 632. 
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which the right is a prophetic summary.”  The use of property in Dean v Macdowell could 

be similarly understood: as the prophetic summary of the no-conflict rule given the case’s 

broad positive understanding of a partner’s duty. Of course, if this is the meaning of 

property then the deployment of the concept is redundant – because the no-conflict rule 

would be sufficient - and the label should be taken to amount to short cut description of 

the proprietary consequences of breach of duty (the property obtained as a result of 

breach of duty is held on trust for the fiduciary's charge).49 However, in the case itself 

property appears to operate in a different way, less as a summary label for other rights 

and more as a means of justifying the partial rights of exclusion and enjoyment arising 

from the closeness of connection to the business or assets of the business.  What is left 

unstated, however, is the legally cognizable theory of property on which this assertion 

rests.  

In the 1891 case of Aas v Benham50 this notion of property as information was 

subject to further inquiry. In Aas v Benham, in contrast to Dean v McDowell, the 

opportunity in dispute was clearly afforded to him “by reason of his connection” with 

the partnership’s business although in an area (ship building)51 unrelated to the 

partnership business (ship broking). But no claim was made by the plaintiffs that the 

taking of this opportunity brought the defendant partner’s interest into conflict with his 

partnership duties. The claim was that the opportunity and the profits “grew out of” the 

partnership’s business and that the connection to the partnership was useful in obtaining 

the opportunity.  However, as we have seen, simply being afforded the opportunity by 

position does not require an accounting. The profit must be connected to the trust’s 

assets beyond simply being afforded by the opportunity.52 Lindley LJ observes in this 

regard that “to hold a partner can never derive any personal benefit from information 

which he obtains as a partner would be manifestly absurd”.   For Lindley LJ there are 

two applicable principles. The first is the second no-profit rule that no profit can be 

made “from any transaction concerning the partnership or from any use of the 

partnership property, name or business connection” and the second, was the prohibition 

on competing with the partnership. As regards information obtained “by reason of his 

connection with the firm” Lindley LJ holds that if a partner uses it for a purpose within 

the scope of the partnership he must account for the profits.53   In doing so Lindley LJ 

affirms the proprietary lens, observing that “‘by information which the partnership is 

entitled to’ is meant information which can be used for the purposes of the partnership”.  

Lord Bowen, concurring with Lindley LJ, more forcefully affirms information as 

property:  

                                                 
49 See FHR European Ventures LLP Cedar Capital Partners LLV  [2014] UKSC 45 summarizing many of the 
non-conflict cases that assume a proprietary remedy. 
50 [1891] 2 Ch. 244. 
51 The partner did not acquire the opportunity but assisted in its acquisition and was remunerated for it and 
appointed as a director of the acquiror company. 
52 Lindley on Partnerships (5th Eds) at 311: “if his connection with the firm enables him to acquire gain, he 
cannot appropriate that gain to himself on the pretence that that it arose from a separate transaction with 
which the firm had nothing to do.” 
53 Per Lindley LJ: “it was no part of the business [of the partnership] to promote or reconstruct 
companies”.  
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I think that Lord Justice Cotton (DK – in Dean v Macdowell) said that a partnership was 

entitled to the profits which arose out of the information obtained by one of the partners as 

partners, he was speaking of information to which the partnership was entitled in the sense in which they 

are entitled as property… that is to say information the use of which is valuable to them and to 

the use of which they have a vested interest.54 

Following, Dean v McDowell the Court of Appeal in Aas v Benham unanimously held that 

no accounting was required in this case as the opportunity fell outside of the scope of the 

partnership's business. We can infer from this that for Dean v Macdowell  and Aas v Benham 

the connected assets that are “valuable” to the partnership, and therefore form part of 

“partnership property” are those that fall within its scope of business. Note, however, 

that in interpreting Dean v Macdowell the more radical possibility that a proprietary claim 

could be established even where the information (the use of which fell within the 

partnership’s scope business) was not afforded to the partner by his partnership activities 

is ignored. For Bowen LJ the information of relevance here must have been obtained by 

the partners “as partners”. 

Although similar in outcome these two cases are qualitatively different. Dean v 

Macdowell is built on an expansive conception of what the partnership is which justifies 

the proprietary analysis even where the information is not obtained through the 

partnership. Whereas in  Aas v Benham the information was afforded through partnership 

activity and the scope of business is understood in more practical terms. The answer “to 

this claim” Lindley LJ holds, “is short and conclusive”, “it was no part of the business of 

[the company] to promote or reconstruct companies”. If the information does not fall in 

the zone of what the partnership does, then there is no-property like claim on the 

information.55 

 

 

 

E. ADJUSTING THE NO-PROFIT RULES FOR COMPANIES 

 

1. No profits and Property 

The first corporate connected assets case involving U.K. judges, was the 1916 Privy 

Council decision in Cook v Deeks,56 where director of a company, disgruntled with their 

fellow director shareholders, negotiated for a railway construction contract which they 

took in their personal capacity, whilst directors of the company and without indicating 

that they were not acting in that capacity. The company had obtained and performed 

                                                 
54 Supra [ ] at 255 (emphasis supplied). 
55 The positions set forth in Dean and Aas reflect the U.K. position in partnership law today: See Lindsley v 
Woodfall [2004] 2 BCLC 131 per Arden LJ - in relation to the proprietary basis for the claim to a connected 
asset: “that opportunity was, in my judgment, an intangible asset of the partnership”; in relation to the 
prescriptive duty of a partner: the opportunity “ought to have been taken up [by the partner] for the 
benefit of the partnership.” 
56 [1916] 1 A.C. 554. 
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several prior construction contracts from the same customer.  The Privy Council held 

that the directors were not able to keep the opportunity but in doing so provided little 

guidance on the applicable legal rules and considered no relevant authorities. The court 

did, however, indicate a proprietary understanding of the opportunities which could not 

be taken because they “belonged” to the company. The court observed that “men who 

assume the complete control of a company’s business”: 

Are not at liberty to sacrifice the interests which they are bound to protect…and divert in 

their own favour businesses which should properly belong to the company they represent.  

Regal (Hastings) Ltd. v Gulliver57 is the first U.K. case to deal directly with the connected 

assets problem in the context of a company.  Nearly one hundred years after the 

introduction of incorporation by registration. There are other cases of note but they are 

not directly on point. Parker v McKenna,58 for example, involved a corporation but it 

involved a profit made directly as a result – and could not have been made without - the 

exercise of the directors’ powers to relax the application of rules surrounding the issue of 

shares to a subscriber who subsequently sold them to the directors. In Parker v McKenna 

Lord Cairns LC held that as the profit was made as a direct result of the directors’ 

actions - the profit was made “in the course and execution of his agency.”59 Similarly, 

James LJ observed that “no agent in the course of his agency, in the matter of his agency, can 

be allowed to make any profit without the knowledge and consent of his principle.”60 

The reason for this was that “no man can in this court… be allowed to put himself in a 

position in which his interest and his duty conflict”61 and following the agreement to 

purchase the shares from the subscriber it became “utterly impossible for the directors... 

to exercise and independent and unbiased judgement.”62   

In another case, Bell v Lever Brothers63 the House of Lords addressed the connected 

assets problem in the corporate context but it was clearly dicta and the observations had 

little subsequent impact.64 The comments are, however, noteworthy as they reveal a 

property-based conception of how to address the problem consistent with the above 

analysis. For Lord Blanesburgh, it was vital to distinguish between self-dealing contracts 

and the connected assets problem. In relation to the latter he observed that: 

The company has no concern in [the director’s] profit and cannot make him accountable for 

it unless it appears – this is the essential qualification – that in earning that profit he has 

made use either of the property of the company or of some confidential information which 

has come to him as a director of the company. 

In Regal (Hastings) Ltd. V Gulliver, a company with a cinema business wished to acquire 

the long term lease on an additional cinema. They elected to do so through a subsidiary 

                                                 
57 [1967] 2 A.C. 134. Note that the case was decided in 1941 but only properly reported in 1967. 
58 (1874) L.R. 10 Ch.App 96. 
59 Ibid at118 (emphasis supplied). 
60 Ibid at 118 and 125 (emphasis supplied). 
61 Ibid per Lord Carins LC at 118. 
62 Ibid at 118.  
63 [1932] A.C. 161. 
64 Referred to in IDC v Cooley [1995] 1 BCLC 475 and Framington v Anderson [1995] 1 BCLC 475. 
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company.  Initially the rent on the lease was to be guaranteed by the directors up to an 

amount of £5000. However, some of the directors changed their minds, and declined to 

provide the guarantee. In response the lessor insisted that the subsidiary acquiror be 

adequately capitalised in the amount of £5000. However, the company, it was said, was 

only in a position to contribute £2000 of equity. The directors contributed the rest, 

which enabled the acquisition to be completed. The precise role of the directors is 

unclear from the case, but it seems fair to assume that at least some of the directors were 

executive directors. Following the purchase of the cinema lease, Regal and the subsidiary 

were sold and the company and the directors made a substantial profit as a result of this 

opportunity. The new board of Regal brought an action against the former directors for 

breach of fiduciary duty.  

For the Court of Appeal, as the directors acted in good faith in entering into the 

share purchase on behalf of the company and as there was no positive duty to obtain the 

opportunity (the remaining £3000 of equity) the directors were free to take the 

opportunity. The Court of Appeal’s judgment is not reported and we are left with the 

quotations in the House of Lord's judgment to reconstruct the basis for their holding.  

Lord Greene MR held that the plaintiffs had to show that directors had a “duty…to 

obtain these shares for the company” or that “the directors must be taken to have been 

acting in the matter of their office when they took the shares;” that is they would have 

made a profit in the process of performing their role and duties, such as when a profit is 

made when corporate power is exercised to issue shares or enter into a contract. As there 

was no positive duty to take the opportunity and no exercise of power when they took 

the opportunity - which would be subject to the duty to act in the best interests of the 

company - there was no conflict of duty and interest. And, therefore, for the Court of 

Appeal no requirement to account.  

It is difficult to parse the precise basis for the House of Lord’s unanimous 

conclusion that the Court of Appeal’s judgment should be overturned and that the 

directors should account for their profits. All of their five Lordships agreed that the 

Court of Appeal was wrong, although they all agreed that that there was no positive duty 

to obtain the opportunity for the company. There are two different ways of 

understanding the House of Lords position. The first involves the first no-profit rule. 

That is, although there was no positive duty vis a vis the opportunity the profit did arise 

as a result of the exercise of corporate power and therefore did amount to a conflict of 

interest and duty. That is the board’s actions facilitated the profit. As Viscount Sankey 

put it “they framed resolutions by which they made a profit for themselves”.65 For Lord 

Russell the opportunity was created by “a change of scheme” approved by the board and 

“which only the directors could bring about”.66  That is, the board resolved to proceed 

with the acquisition on the specified terms and the determination of those terms (or the 

exploration of alternative terms) was in direct conflict with the directors’ personal 

interest in buying the shares. It is difficult to see in this case how one could be sure that 

the directors had, to borrow from Parker v McKenna, exercised “independent and 

                                                 
65 Supra note [ ] at 139. 
66 Ibid at 146. 
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unbiased judgement” in resolving to go ahead on those terms.67  The second way of 

understanding the case suggests the second no-profit rule and that an accounting is 

required even when board power and duty are not invoked and, therefore, the interest 

does not directly conflict with duty: where in certain circumstances a profit is afforded by 

the fiduciary role and relationship. Lord Russell observes:  

They may be liable to account for the profits which they have made, if, while standing in a 

fiduciary relationship to Regal, they have by reason and in the course of that fiduciary 

relationship made a profit… Having obtained these shares by reason and only by reason of 

the fact that they were directors of Regal and in the course of the execution of that office, [the 

directors] are accountable for the profits which they have made out of them.68 

Lord Wright observes: 

The rule in such a case is compendiously expressed to be that an agent must account for net 

profit secretly… acquired by him in the course of his agency.69 

Lord Macmillan observes: 

I should like only to add a passage from Principles of Equity by Lord Kames (3rd eds1778) 

which puts the whole matter in a sentence: “equity prohibits a trustee from making any 

profit by his management, directly or indirectly.” The issue thus becomes one of fact. The 

plaintiff company has to establish two things: (i) that what the directors did was so related to 

the affairs of the company that it can properly be said to have been done in the course of their 

management and in utilisation of their special knowledge as directors and (ii) that what they 

did resulted in profit to themselves.70 

The phraseology of course of office, agency and management deployed by their 

Lordships borrows directly from Lord Cairns LC and James LJ's judgements in Parker v 

Mckenna quoted above. However, in Parker Lord Cairns and James LJ both distinguish 

between course and execution of duty, where “course” refers to the time of office and 

“execution” to the performance of the duty / the exercise of power. Lord Russell in 

Regal, however, fuses course and execution. Yet without distinguishing clearly between 

time and performance “in the course of” could mean either. The Oxford Dictionary, for 

example, defines “in the course of” to mean “undergoing the specified process” 

(performance) or “during the specified period or activity” (time).71 Lord Wright refers 

only to James LJ’s “course of”, execution suggesting only a temporal limitation. 

However, Lord Macmillan suggests that execution of duty connected to the profit is 

required for there to be an accounting.   

There is, therefore, a significant dose of uncertainty about whether course of 

execution or agency refers to time period of the director’s office or the execution of the 

                                                 
67 In this regard Richard Nolan observes that “even given generous findings of fact, the case involved 
significant conflicts of interest” (Richard Nolan, ‘Regal (Hastings) Ltd v Gulliver (1942) in Charles Mitchell 
(eds) Landmark Cases in Equity  (2014) 499, 519. 
68 Ibid at 144, 149 (emphasis supplied). 
69 Ibid 154  (emphasis supplied). 
70 Ibid 153  (emphasis supplied). 
71 At http://oxforddictionaries.com/definition/english/course.  

http://oxforddictionaries.com/definition/english/course
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directorial power in relation to the opportunity. If it is the later then the approach of 

their Lordships falls into the first no profit rule interpretation of the case outlined above. 

It is submitted that this is probably the most accurate and compelling understanding of 

this case although it is not the understanding for which the case is typically remembered.  

If the course of agency refers only to the time in which the profit was made then their 

Lordship’s are applying a version of the  second no-profit rule which we saw in Aberdeen 

Town Council and in the partnership cases considered above: a fiduciary cannot make a 

profit by reason of the trust, agency or “out of” the fiduciary relationship. This view is 

the more dominant interpretation of the holding in Regal.72 In which case, what does 

Regal tell us about the basis for and application of this rule in the corporate context? 

The broad sweeping statements about no secret profits obtained by reason of 

position and relationship have misled future cases and commentary73 to adopt the view 

that liability to account depends only on the profit being afforded by (obtained by reason 

of) position.74 In part, this is because it was a simple and clear case on the facts which did 

not require a broader exploration of the standard. However, as we have seen, prior 

authorities on the second no-profit rule do not stand for the proposition that any profit 

afforded to the director in his personal capacity must be accounted for. Rather, in order 

to generate liability to account any connected asset or opportunity must be so closely 

connected to the company that it is treated as being property-like as between the company 

and the director; it becomes part of the “property” which the fiduciary director undertook 

to manage. Being afforded by position is one, but only one aspect of what is required to 

render the director accountable for the profit. In Regal this connection is found in the 

company’s efforts and active pursuit of the lease. That is the opportunity was derived 

from the company’s efforts and was, therefore, closely “related to the affairs of the 

company.75” The fact that the accounting in Regal implicitly depended on this connection 

perhaps explains why some subsequent cases have held that in Regal (Hastings) the 

opportunity was treated as “the property” of the company,76 when nowhere in the House 

of Lord's judgment is this idea deployed.  Although in this regard it is noteworthy that 

for Lord Greene MR in the Court of Appeal, in the absence of a duty to acquire the 

opportunity for the company the question was whether “the directors were taking to 

themselves something which properly belonged to the company.”77 

                                                 
72 See, for example, Lord Cohen's approach to Regal in Boardman v Phipps [1967] 2 A.C. 46, 105.  See, for 
example, Conaglen supra note [ ] at 116-117 acknowledging the uncertainty but referring to an 
“independent profit principle”. 
73 See, for example, Lionel Smith, ‘Constructive Trusts and the no-profits rule’ (2013) Cambridge Law Journal 
261, 262 arguing that there is “only one” no profits rule and that it provides that “whatever may be 
extracted from that sphere of activity is attributed, as between the fiduciary and the beneficiary, as a matter 
of primary right to the beneficiary.” 
74  
75 Per Lord Macmillan, see quote above. See Andrew D. Hicks, ‘Proprietary relief in Boardman v Phipps’ (2014) 
65 Northern Ireland Law Quarterly 1, 16-17 discussing this point.  
76 Wilberforce J in Boardman v Phipps [1964] 2 All ER 187, 203: one of two relevant questions for 
Wilberforce J was “whether the knowledge of which profitable use can be described as the property of the 
trust or business. In Regal (Hastings) Ltd v Gulliver both questions received a positive answer.” Note 
Wilberforce J in this regard also interpreted Aas v Benham and Dean v Macdowell through this proprietary / 
second no profit lens.  
77 Supra note [ ] at 144 (emphasis supplied). 
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To see clearly that in a second no-profits rule reading of Regal that the context of 

connection between company and opportunity must be fused with statements about 

profits arising from relationship and position, consider the trust case of Boardman v 

Phipps,78 a 1967 case which remains today the leading connected asset case for companies 

and trusts.  In Boardman, a profit was made by agent-fiduciaries of a trust as a result of, 

inter alia, the use of the trust’s minority shareholding in a company to facilitate the 

acquisition of the company by the fiduciaries in their personal capacity. This minority 

shareholding enabled the fiduciaries to obtain information about the trust and to obtain a 

seat at the table with the directors of the company, which in turn enabled them to both 

obtain more information about the company and to negotiate a sale price.  For 

Wilberforce J, at first instance, simply because a profit was made by reason of the 

trusteeship would not require an accounting of the profit.79 Counsel for the defendant 

fiduciaries made Wilberforce J aware of the practical consequences of such a broad rule. 

They argued that “to hold otherwise would make for impossible difficulties in the 

administration of trusts,” particularly for corporate trustees.  

 In reaching his holding that the fiduciaries were required to account, Wilberforce 

J distinguished between the two profit rules outlined above – the first where the profit 

made is connected to the execution of office and where there is a conflict of duty and 

interest, and the second relating to a profit made from information about an opportunity, 

which need not be connected to exercise of a duty. In relation to the first no profit rule, 

drawing on Re Corsellis, Wilberforce J focuses on the importance of the scope of the 

duties undertaking by the fiduciary, which in his view varied as a function of the nature 

of the role. For trustees “the frontiers of those duties as such are not [as] clearly marked 

out as those of partners or directors”.  In relation to the second no-profit rule,80 for 

Wilberforce J an accounting is required where “the knowledge of which profitable use 

was made can be described as the property of the trust.”81 A position he reaches with the support 

of the the right of renewal cases of Keech v Sanford, Randall v Russell and Bevan v Webb. The 

reasoning underpinning these cases, Wilberforce J observes, is that “in the case of a 

renewal the trustee is in effect buying part of the trust property.”  In applying this second 

approach to the facts of this case he focuses on the close connection between the trust’s 

assets (the minority shareholding) and the information that enabled the profit to be 

                                                 
78 Note that Lord Cohen in the House of Lords judgment in Boardman v Phipps [1967] 2 A.C. 46, 102 
emphasises that the statements about profit and fiduciary position must be “considered in relation to the 
facts of that case”. 
79 Supra note [ ]  at 203, “it would certainly in my judgment be unsafe to say that the mere use in any 
circumstances of any knowledge or any opportunity which came to the trustee or agent in the course of his 
trusteeship or agency made him liable to account.” 
80 [For an earlier discussion of the property-lens in Boardman by this author see David Kershaw, ‘Does it 
matter how the law thinks about corporate opportunities’ (2005) 25 Legal Studies 533; see also Hicks supra [ 
] for an excellent discussion of these issues.  
81 Ibid at 203 (emphasis supplied): “In every case it is necessary to consider two things: first, whether the 
action which brought about the profit was either within or without the scope of duties of the office of 
employment…secondly, whether the knowledge of which of which profitable use was made can be described 
as the property of the trust or of the business. In Regal Hastings v Gulliver both questions received a positive 
answer but it may well be enough that this should be so on the question relating to knowledge” (emphasis supplied). 
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made82 to reach the conclusion that the knowledge about the opportunity was “essentially 

the property of the trust”. 

The Court of Appeal confirmed Wilberforce J's judgment. Lord Denning accepted 

Wilberforce J's finding that the information could “properly be described as the property 

of the trust” and therefore the fiduciary could not make a profit from trust property. 83 

For Denning the acquired knowledge and information was “property…just as much as 

an invention is”. Russell LJ's judgment is also instructive. He observes that an accounting 

for profits is based on the fact that: 

The substantial trust shareholding was an asset of which one aspect was its potential use as a means 

of acquiring knowledge of the company's affairs, or of negotiating allocation of the company's assets, 

or of inducing other shareholders to part with their shares. 

This approach bears a close affinity with the House of Lords approach in Aberdeen Town 

Counsel v Aberdeen University, namely that the opportunity was a direct function of the trust 

asset: without the trust asset (the shares in Boardman and the coastal land in Aberdeen Town 

Counsel) there could be no opportunity. Russell LJ does not, in contrast to Wilberforce J, 

and Lord Denning in the Court of Appeal, deploy the notion that the opportunity's 

connection to the trust makes it trust property. Nevertheless there is an implicit 

proprietary understanding of why the accounting should take place.84 

In a majority three-two decision, the effects of which continue to reverberate and 

confuse today, the House of Lords confirmed Wilberforce J’s and the Court of Appeal's 

decisions. For Lord Cohen, like Wilberforce J, “it does not necessarily follow that the 

[defendant fiduciaries] were debarred from acquiring shares in the company themselves,” 

simply because they had obtained information about the company through their fiduciary 

role. He observed that had the company been a publicly traded company,  the purchase 

of the shares on the open market would not have generated an accountable profit. And 

yet in those circumstances a profit would be have been afforded by the trust in relation 

to an opportunity that could in theory benefit the trust. But in such circumstances, for 

Lord Cohen, the required degree of connection to the trust in order to require an 

accounting would not be present. For Lord Cohen and the other Law Lords in the 

majority, as for Wilberforce J, the required connection arose from the fact that the trust 

shareholding created the opportunity by providing access to, and more information 

about, the company 

                                                 
82 Ibid at 204: “The opportunity to buy the shares came to [the fiduciaries] solely by virtue of the fact that 
the trust held [the minority shareholding]. This brought them in touch with the directors initially, and this 
fact kept them in touch with them until the purchase was made;” “it is plain and not disputed that the 
opportunity to buy shares…came to Mr Boardman and Mr Phipps by virtue of the fact that the trust held 
8000 shares. This brought them into touch with the directors initially, and this fact kept the directors in 
touch with them until the purchase was made.” 
83 [1965] Ch. 992, 1016 per Lord Denning: “the appellants used this property of the trust so as to make a 
profit for themselves without the consent of the trustees.” 
84 In this regard it is noteworthy that Lord Upjohn’s influential rejection of this proprietary approach – 
discussed below - used Russell  LJ's judgment as an example of it, although Russell LJ himself does not use 
the label vis a vis the opportunity referring only to the ability to use the shares to generate information as 
being the property of the trust (ibid 1032). 
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 Importantly, for all of the judges in the majority the nature of this connection 

between trust property and the information about the opportunity justifies the 

designation of, or the inference that, the opportunity related information should be 

treated as the “property” of the trust.85 Lord Guest saw “no reason why information and 

knowledge cannot be trust property” and accordingly Boardman had violated the 

principle that a fiduciary cannot “benefit from any transaction into which he has entered 

with trust property”. For Lord Cohen, although “information is of course not property 

in the strict sense,” by implication, it is property-like vis a vis the trust.  For Viscount 

Dilhorne, dissenting, “while it may be that some information can properly be regarded as 

property” it was not in this case as, following Dean v McDowell and Aas v Benham, it was 

not valuable to the trust.86   For Lord Hodson the information obtained by the fiduciaries 

through the use of their position and the trusts’ minority shareholding, “which was 

capable of being and was turned to account,”  “can be properly regarded as the property 

of the trust”. Lord Hodson was not of the view that Aas v Benham assisted the appellant 

directors, as the scope of the trust was not circumscribed “in the same way as a 

partnership carrying on a particular business”. 

The facts and the majority’s position in Boardman also show us that at this point 

in the evolution of English fiduciary law the no-conflict rule and the second no-profit 

rule were conceptually distinct and only partially overlapping. The primary basis of the 

liability to account for the majority in the House of Lords, for Denning LJ and Russell LJ 

in the Court of Appeal and Wilberforce J at first instance, was that the process by which 

the information about the opportunity was generated brought that information into the 

catchment area of “trust property” and, therefore, the use of that information by the 

fiduciaries amounted to (in a qualified sense between fiduciary and charge) either a 

prohibited transaction with trust property or an unauthorised expropriation of trust 

property.   

In Boardman, this second no-profits / proprietary basis of liability was viewed 

separately from the question of conflict between interest and duty which also served as a 

partial basis for liability to account. For Viscount Dilhorne, the question of whether the 

information is part of the trust property is addressed following his conclusion that there 

was no conflict of personal and trust interests87 because the trust was not interested in 

the opportunity.88 Similarly, Lord Cohen, 89 who observed that the analysis of this no-

profit rule “is enough to dispose of the case,” separately considered the conflict between 

                                                 
85 For example, see Lord Cohen (supra note [ ] at 103), emphasising, like Wilberforce J, the share related 
source of the information. 
86 Ibid at 89,91. 
87 Ibid at 88, referring to a conflict of interests not interest and duty. 
88 Understanding the no-conflict rule initially in terms of a conflict of interests rather than of conflict of 
interest and duty, Viscount Dilhorne observed: “If they had entered into engagements in which they had or 
could have had a personal interest conflicting with the interests of those they were bound to protect, 
clearly they would be liable to do so. On the facts of this case there was not in my opinion, any conflict or 
possibility of conflict between the personal interests of the appellants and those of the trust” (at 88) (emphasis 
added). At a later point in his judgment the question is one of conflict of interest and duty (at 92).  
89 Ibid 103-104), where he emphasises the conflict between Mr Boardman’s interest and his duty (as 
solicitor to the trust).   
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Boardman’s interest and duty.90   In relation to this duty, for Lord Cohen, the facts of the 

case generated a conflict of interest because the personal interests of one of the agent-

fiduciaries, Mr Boardman, in acquiring the shares would have conflicted with his duty, as 

solicitor to the trust, to give “unprejudiced advice” to the trustees. But this ground of 

liability is understood by Lord Cohen to be distinct from the ground of liability based on 

the second no-profit rule and, importantly, could not be extended to the second agent-

fiduciary, Mr Phipps, who was not subject to any such duty to provide advice.    

It is important at this stage in our analysis to note the state of the UK’s corporate 

connected assets law circa 1967. Today we would not describe the position as 

shareholder friendly. For there to be an accounting the law required either, under the first 

no-profit rule, a direct conflict in the performance of the director’s duties with the 

personal profit made by the director combined, with a proscriptive understanding of duty 

that would not require the pursuit of opportunities; or, under the second no-profit rule, 

in the absence of a conflict with duty, where the profit was afforded to the director as a 

result of an opportunity that was closely connected to the actions and affairs of the 

company, typically involving the deployment of corporate assets and resources in 

creating and realising the opportunity. That the opportunity was afforded by fiduciary 

position was a necessary but not a sufficient condition for the application of this rule.  

Accordingly, circa 1967, a director who identified in his personal capacity an opportunity 

which was in the company’s area of business would not, without more, under these rules 

have had to account. A director who discovered an opportunity in directorial time that 

was wholly unconnected to the affairs, activities and assets of the company would 

similarly, without more, not have had to account.    

 

 

2. Taking stock of the proscriptive nature of duty circa 1942 

 

Both the Court of Appeal’s and the House of Lord’s judgments in Regal are structured by 

the position that the directors had no duty to obtain the opportunity for the company. 

When one considers the meaning of a “duty to act in good faith in the interests of the 

company”91  literally, this position seems odd because clearly the opportunity was in the 

company’s “interests”, generally understood. That is, a natural, literal, interpretation of 

this duty is that it includes an obligation for directors to act proactively to generate and 

exploit opportunities that further the betterment of the company. However, as we saw in 

Part I of this book, this duty has not traditionally been understood in this way. Rather it 

has been understood as a loyalty constraint on the exercise of corporate power, not as a 

                                                 
90 We have already noted above this distinction in Wilberforce J’s judgement. It is also found in Denning 
LJ's judgments where he observes that “this would, if necessary, be another ground of liability, for he 
placed himself in a position in where there was a conflict between his duty to advise an application to the 
court and his interest to acquire the shares himself” (at 1020). See also Lord Hodson in the House of 
Lords who rather unclearly merges both consideration of the first and second no-profit rules. 
91 The duty is now the duty to promote the success of the company for the benefit of the members set 
forth in section 172 Companies Act 2006. We consider this obligation extensively in Part [I] of this book. 
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duty that would require proactive director behaviour in relation to a connected asset.92 

Put differently, the duty proscribes the exercise of power otherwise than in the corporate 

interest when power is exercised, but does it not prescribe any particular course of action by 

the director who holds that power.   

This position for company directors contrasts with the position of a partner 

outlined in Section D, above. As we saw, the Court of Appeal in Dean v Macdowell was of 

the view that a partner of a firm had a broad prescriptive duty in relation to opportunities 

within the scope of the partnership business. A corollary of this duty was that a partner 

could not compete with the partnership.  In Dean v Macdowell the image of a partner is of 

a person who is operationally involved in the business and had elected to dedicate 

himself on a full-time basis to developing that business through the partnership; the 

prescriptive duty flows from this understanding of the undertaking. The different 

understanding of duty in partnership and corporate law make sense when one reflects on 

the nature of the roles. The position of a partner merges high-level governance and day-

to-day managerial functions, whereas the board of directors of a company performs only 

the governance function involving primarily the distribution of corporate power, and the 

monitoring of the exercise of delegated power. Today we loosely talk about executive 

and non-executive directors, part-time and full-time directors. A decade or two ago we 

talked in the United Kingdom about “managing directors.” But these terms tend to 

mislead us in to thinking that there are differences between the executive and non-

executive directors as far as the role of director is concerned. And to blur the boundaries 

between the distinct directorial and managerial functions. Directors do not perform day 

to day management functions, rather directors merely exercise the powers that have been 

delegated to them when a meeting of the directors is convened.  Even in small 

companies where there has been no formal delegation of power, the director manager is 

not acting as a director when he takes an order, builds a product or delivers the product. 

In their role as director, all persons, whether holding executive position or are not, are 

part-time in the sense that the function of director is only performed at infrequent board 

meetings. She only acts as a director when she exercises, delegates and monitors power as 

a director. Moreover, the duties of a director apply only to his actions as a director.  

With this limited understanding of the directorial role, a proscriptive 

understanding of duty makes sense. Indeed, this understanding of the directorial role was 

reflected in early company law.  In Re Brazilian Rubber Plantations and Estates Ltd,93 for 

example,  Neville J observed, reflecting market expectations, that directors were “not, I 

think, bound to take any definitive part in the conduct of the company’s business, but so 

                                                 
92 See for example: Re Smith & Fawcett Ltd [1942] Ch. 304 per Lord Greene MR: "they must exercise their 
discretion bona fide in what they consider…is in the interests of the company"  Saul D Harrison per 
Hoffmann LJ: "it is to be remembered that the management of the company is entrusted to the directors, 
who have to exercise their powers in the interests of the company as a whole".  Re Expanded Plugs Ltd 
[1966] 1 All ER 877; In re Westbourne Galleries Ltd [1971] Ch. 799 (CA); Bairstow v Queens Moat Houses Plc 
[2000] 1 BCLC 549; Knopp v Thame Investments  [2002] EWHC 3139; Van Wagner UK Ltd v Brown [2005] 
EWHC 1505. 
93 [1911] 1 Ch. 425. 
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far as he does undertake it he must use reasonable care in its despatch.”94  A director who 

is not expected to take any part in the conduct of the company’s business clearly could 

not be under a positive duty to act on behalf of the company in relation to connected 

assets that the company would have a general  interest in.95 Another example of the 

courts understanding of this limited view of the director’s role beyond the exercise of 

their powers, and of the proscriptive duty to which they are subject, is provided by the 

much maligned London and Mashonaland Exploration Co.96 case that provided that, in the 

absence of a provision in the constitution that the director must provide his services only 

to the company, a director could - again in contrast to the prevailing partnership rule - 

become a director of a competitor company. A position which was, as we explained in 

Chapter [ ], wholly consistent with a proscriptive understanding of duty.  

This position on directors does not, of course, exclude the possibility that a 

director in her separate role as a senior manager that she may not be a fiduciary in a 

second capacity; subject to different partner-like positive duties. English law has never, to 

date, directly explored this possibility. Although, of course in Regal itself there was no 

such duty even though some of the directors were senior managers. As we see below, the 

failure to clearly distinguish between the fiduciary effect of these separate roles has 

wrought much confusion in U.K. company law.  

 

 

 

F. THE MODERN POSITION 

 

1. Dissent and the Making of the Modern Approach 

 

Rejecting the Second No-Profit Rule 

The modern approach to the connected assets problem is the product of Lord Upjohn’s 

dissent in Boardman v Phipps. A dissent which in multiple respects is inconsistent with 

both the approach of the majority in Boardman v Phipps and the prior case law outlined in 

this section. For Lord Upjohn the no-conflict rule was not merely one possible basis of 

liability to account in the connected asset context, but the sole basis: the no-profit rules 

should be seen as merely instantiations of this general principle.  

In an earlier Court of Appeal case, Boulting v Association of Cinematograph, Television 

and Allied Technicians97 Upjohn LJ having set forth the no-profit rule stemming from Keech 

v Sanford, then quoted Lord Cranworth’s judgment in Broughton v Broughton98 - another self-

                                                 
94 [1911] 1 Ch. 425, at 437 
95 This view of the non-executive directorial role was not clearly rejected until the later part of the 20th 
century - see Dorchester Finance v Stebbing [1989] BCLC 498; Re Westmid Packing Services Ltd [1998] 2 All ER 
124. 
96 [1891] W.N. 165. 
97 [1963] 2 QB 606. 
98 (1855) DE G. M. & G 159. 
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dealing case - for the proposition that “the rule really is that no one who has a duty to 

perform shall place himself in a situation to have his interests conflicting with his duty”.  

Adopting this position in Boardman v Phipps, for Lord Upjohn “the whole of the law is 

laid down in the fundamental principle” set out again by Lord Cranworth in the self-

dealing case of Aberdeen Railway v Blaike:99 

And it is a rule of universal application, that no one, having such duties to discharge, shall be 

allowed to enter into engagements in which he has, or can have, a personal interest 

conflicting, or which possibly may conflict, with the interests of those whom he is bound to 

protect. 

For Lord Upjohn, therefore, the no-profits holding in Regal was merely an application of 

the no-profits principle. As we have seen, this view of the relationship between the first 

no-profit rule and the no-conflicts principle is clearly correct. As we traced above, the 

no-conflicts rule is the product / restatement of the early no-advantage rule set forth in 

Lord Eldon’s jurisprudence.  However, this position is incorrect in relation to the second 

no-profit rule. As we have seen, the no-conflict rule was traditionally understood in quite 

narrow terms to require a direct conflict with an exercise of power and, therefore, with 

the duty to exercise that power (perform the undertaken function) in the trust’s or 

company’s interests. Indeed most of the 19th century cases referring to this principle, 

including Broughton v Broughton and Aberdeen Railway,  involved a direct self-dealing conflict 

with this duty. This view of the scope of the undertaken duties and, therefore, of the no-

conflict rule took cases such as Aberdeen Town Council and, on one reading of the case, 

Regal Hastings v Gulliver outside of its remit.  Of course, as noted above in our discussion 

of Aberdeen Town Council, a broader reading of duty – to act positively in the interest of 

the trust or the company – without regard to the precise nature of the duty undertaken 

or the actual exercise of power could reconstruct prior cases to fall within such an 

umbrella no-conflicts principle. But this is not how prior cases had understood the 

nature of the duties of a trustee or director.  The trustees in Aberdeen Town Council did not 

have a positive duty to acquire the coastal property; the director in Regal had no positive 

duty to acquire the cinema lease; the trustee in Re Corsellis had not undertaken to perform 

any duty connected to the role of a steward. The second no-profit rule was not, 

therefore, an outcrop of the no-conflict rule but provided a separate and conceptually 

distinct (proprietary) approach to liability which applied, and was needed, in 

circumstances which the no-conflict rule could not reach. As noted above this was the 

position of eight of the nine judges in Boardman v Phipps. 

In spite of its inaccuracy, Lord Upjohn’s reconstruction of the no-conflicts rule, 

and the effective discarding of the second no-profits rule, found fertile judicial ground in 

subsequent cases. In Industrial Development v Cooley, for example, Roskill J held that the 

minority and the majority disagreed on the facts not on the law and that the no-conflicts 

rule was the “basic rule from which all else has been founded”. Jonathan Parker LJ in 

Bhullar v Bhullar similarly followed Upjohn and adopted Lord Cranworth’s statement as 

                                                 
99 [1843-60] All ER Rep 249. 
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“the relevant rule” of which other cases, such as Regal, were mere instantiations. These 

cases in turn were highly influential in the subsequent adoption of Lord Cranworth’s 

fundamental principle as U.K. company’s law’s statutory connected asset rule.100    

There are, it is submitted, too components of Lord Upjohn’s judgment that 

render it so compelling and so successful. The first was a forthright and effective 

rejection of the property-based approach, and the second, a subtle, and quite possibly 

unintended, shift of the no-conflict rule from a focus on a conflict of interest and duty to 

a conflict of interests.  

 

 

Discarding the property lens 

In relation to the proprietary lens adopted by seven/eight101 of the nine judges which 

dealt with this case, Lord Upjohn submitted that the proposition that information about 

opportunities is property is “untenable.”102 Because information is open to “all who have 

eyes to read and ears to hear”103 it is not property. Uses of the term to refer to such 

information are not using the term in its “normal sense.”104  

In the idea of property’s “normal sense"” Lord Upjohn invokes the image of 

what we know as property: the objects in relation to which a set of rights prevent 

interference in the object by all others: the things “we know” we own, from cars to land. 

But there is no “normal sense” of the idea of property. The term property does not 

contain within it an idea of the types of assets to which it applies. A property right is a 

bundle of rights that relate to an object that – to the holder – provides a set of remedies 

that enforce exclusion amongst the category of excluded persons.105 Through the property lens, 

rights of enjoyment and exclusion are justified by exploring the relationship between the 

possible right holder and the asset or the relationship between the right holder and right 

infringer. The primary legal question of relevance is whether these relationships are 

sufficient to justify exclusionary rights. Importantly, this determination is prior to the 

attribution of the label “property”.  This is property’s “normal sense”, at least in the 

United Kingdom.106 Information about an opportunities is therefore perfectly capable of 

being “designated” property in relation to a category of persons. Whether it can be 

placed in the box of “property”, however, is a second order question following the 

determination of whether there is a basis for an exclusionary right. “Property” itself does 

not answer that question.  

Lord Upjohn's appeal to “normality” was, however, persuasive.   Gareth Jones, in 

a contemporaneous and subsequently influential article in the Law Quarterly Review, argued 

                                                 
100 Section 175(1) Companies Act 2006. Note, however, that several UK courts continued refer to the two 
separate rules. See Ultraframe v Fielding [  ];Wilkinson v West Coast Capital [2005] EWHC 3009; and the Court 
of Appeal in O’Donnell v Shanahan [2009] 2 BCLC 666. 
101 Seven or eight depending on how one classifies Pearson LJ's judgment. 
102 Supra note [ ] at 127. 
103 Ibid. 
104 Ibid at 128. 
105 See Kershaw supra note [ ] at  [ ] – [ ].  
106 In the chapter [ ], following our analysis of U.S. connected assets law, we explore property as a means in 
of itself of grounding the right.  
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that, following his account of Lord Upjohn’s position, that the property lens “offends 

legal as well as common sense.”107 The lens as a generally applicable lens for the 

connected asset problem has not been deployed since in UK fiduciary law108 apart from 

in the context where directors resign in order to take an opportunity, discussed below. It 

is submitted that the reason for this is that the use by courts of the term “property” in 

this context is in large part justificatory. The use of the term property in this context 

masks the absence of a developed theory of property rights – or a separate account of 

obligation of which property could be a prophetic summary - apart from a loose, implicit 

and largely unexplored idea of connection to / creation of the opportunity. Although 

property is used in way that bears some affinity to a Lockean idea that property is the 

fruits of one’s labour,109 in these cases this is more a theoretical intuition than a coherent 

idea of how property rights are created. Accordingly, Lord Upjohn is successful in 

destroying the property rights lens in this context because he pushes against an 

untheorized house of cards. Importantly, his approach also chimed with the rejection the 

property idea in the United Kingdom in context of other intangible assets such as 

trademarks and trade secrets, a context to which he refers110 and a context to which we 

return in chapter [ ] when we explore the comparative resonance of the property idea in 

U.S. and U.K. connected assets law.  

But in cauterizing the proprietary element of the second no-profit rule it leaves in 

place only the first aspect of the rule - whether the opportunity was afforded by / 

obtained by reason of position. Although the courts were neither confident, clear nor 

consistent about the use of this untheorized property idea, its use did signal that 

something more – a form of connection between company and connected asset beyond 

the affording of a profit by position - was necessary to hold the director to account. The 

discarding of the property lens removed this signal and, thereby, significantly changed the 

nature of the rule. Without this signal and the context of connection, the second no-

profit rule is transformed into a severe anti-director rule: the non-executive director of an 

aerospace company would have to account for an investment in a sheep farming business 

which he merely heard about at work or through a work connection and the exploitation 

of which does not fall within the scope of his duties. A degree of severity that drives an 

exploration for alternative limits to the rule’s scope of application, which in turn supports 

the idea that the rule is mere instantiation of the no-conflicts rule and, therefore, subject 

to its parameters.  

 

                                                 
107 Gareth Jones, ‘Unjust Enrichment and the Fiduciary’s Duty of Loyalty’ (1968) 84 Law Quarterly Review 
472, 485. 
108 In Bhullar v Bhullar [2003] 2 BCLC 241 at 252 Jonathan Parker LJ observed that: “But it does not follow 
that it is a prerequisite of the accountability of a fiduciary that there should have been some improper 
dealing with property 'belonging' to the party to whom the fiduciary duty is owed, that is to say with trust 
property. The relevant rule, which Lord Cranworth LC in Aberdeen Rly Co v Blaikie Bros described as being 'of 
universal application', and which Lord Herschell in Bray v Ford, described as 'inflexible', is that (to use Lord 
Cranworth's formulation) no fiduciary 'shall be allowed to enter into engagements in which he has, or can 
have, a personal interest conflicting, or which may possibly conflict, with the interests of those whom he is 
bound to protect’” (emphasis supplied). 
109 Considered in depth in Chapters [ ] – [ ]. 
110 Supra note [ ] at 128. 
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A conflict of interests? 

The second element of Lord Upjohn’s judgement that elevates the no-conflict principle 

is the idea that, following Aberdeen Blaikie, the “fundamental principle” involves not a 

conflict of interest and duty but a conflict of interests.111 In Aberdeen Blaikie itself, the 

conflicts of interests statement should be read as referring to conflict of interest and 

duty.  The case was a self-dealing case necessarily involving the performance of duty to 

exercise power in good faith in the corporate interest. Notably, prior to setting forth the 

“fundamental” no conflict principle, Lord Cranworth observed that “a corporate body 

can only act by agents and it is the duty of those agents so best to promote the interests 

of the corporation whose affairs they are conducting.” And Lord Cranworth clearly did 

not intend to alter the prevailing legal position. Referring to both Lord Eldon’s no-

advantage jurisprudence and Keech v Sandford, he observed that “the English authorities 

on this subject are numerous and uniform.”112 Indeed, in Bell v Lever Brothers, Lord 

Blanesburgh had “little doubt” that Lord Cranworth’s statements were applicable only in 

the self-dealing context and were “not addressed to a director’s own contracts with 

outsiders.”113 Similarly, although Lord Upjohn refers to Lord Cranworth’s conflict of 

interests statement as the fundamental principle and the “highest” statement of the rule, 

in his judgment he focuses on the conflict between interest and duty. The starting point, 

he observed, in applying the principle is “to see what is the scope and ambit of the duties 

charged upon” the fiduciary.  In Boardman, he held that as the fiduciaries had “no further 

duties to perform”114 there could be no-conflict and therefore no accounting was 

required.  

Although viewed by Lords Cranworth and Upjohn as interchangeable, the idea of 

a conflict of interests as opposed to interest and duty creates scope for divergence. The 

elevation of conflict of interests by Lord Upjohn as “the fundamental principle” plants a 

Trojan Horse in the midst of UK connected assets regulation. If “interests” of the trust 

or company are interpreted to refer to general trust or corporate interests – opportunities 

that would be “of interest to” the trust or company -  then the no-conflict principle 

could reach opportunities which are weakly connected to the trust or the company and in 

relation to which a fiduciary has no direct duty to perform. This is turn has to potential 

to create feedback into duty: if a fiduciary is prevented from taking an opportunity in 

relation to which his charge has an interest then isn’t there some form of duty vis a vis 

the opportunity?  That is, Lord Cranworth’s test allows the tail of general interest to wag 

the dog of duty. 

                                                 
111 Viscount Dilhorne also refers to a conflict of interests – see note [ ] above. There few other earlier 
examples of courts referring to the “interests of the trust” and the notion that the conflict in question is of 
interests not duty and interest. The only example is Hamilton v Wright supra note [  ]: “it became his duty as 
trustee [not] to place himself in a position inconsistent with the interests of the trust”. In Hamilton, 
however, again the Court’s conclusion rests on a conflict of interest and duty.  
112 Supra note []  at 253. 
113 [1932] AC 161, 195. 
114 Ibid at 130. 
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We see this to a limited degree in Lord Upjohn's judgment in Boardman v Phipps. 

While he is clear that the rule is applied by starting with the “scope and ambit of the 

duties charged upon” the fiduciary, in discussing this principle “duty” becomes 

subordinated to “interest.” In an example he gives about the purchase of property 

(Whiteacre) by the trustee which is situated next to trust property (Blackacre), he 

observes that “there is no question of the trustees being interested in a possible purchase 

of Whiteacre” and that the beneficiaries of Blackacre have no ground of complaint as 

“they have no interest in Whiteacre and [DK-therefore] their trustees have no duties to 

perform in respect thereof [DK - of the interest]”.  In this example, for Lord Upjohn, 

the trustees’ duties are a function of the trust’s “interests”.  Similarly the imprint of Lord 

Cranworth’s “great principle”115 can be seen in the subsequent corporate cases. 

Consider first Industrial Development Corporation (IDC) v Cooley116 in 1972. In this 

case the Managing Director of IDC, a construction services company, was a well-known 

architect. He was approached in his personal capacity in relation to a design opportunity 

which the company had previously attempted but failed to obtain.   The third party 

company made it clear that they had no intention of dealing with IDC but were keen to 

instruct the Managing Director personally. Based on the second no-profit rule a strong 

argument could be made that this opportunity could not be taken by the director - the 

company had made significant, although unsuccessful, the prior efforts to acquire the 

opportunity and the Managing Director was closely involved in that process.117 However, 

Roskill J did not invoke the second no-profit rule, rather he applied Lord Upjohn’s 

judgment in Boardman v Phipps. In so doing the duty to act in the company’s interests was 

extended beyond a mere proscriptive restraint on the exercise of delegated corporate 

powers to impose a prescriptive, positive duty on the director to disclose - “a duty to 

pass on” - information about the opportunity to the board of the company where the 

information about the opportunity falls within the company interests: “was of concern” 

to the plaintiffs, or is “relevant for the [company] to know”118 about. As such 

information was of interest to the company, duty follows interest.119   It is noteworthy 

that all the authority on duty cited and quoted by Roskill J supports the view that duty to 

act in the company’s interests is no more than a proscriptive constraint on the exercise of 

power.120 Importantly, and paradoxically given Lord Upjohn’s dissenting position in 

Boardman, while the outcome in this case would not have been different had the second 

no-profits rule applied, the basis for the judgment nudges the law toward an anti-

directorial distribution of the connected assets: opportunities of which the company was 

unaware, in relation to which it had made no attempt to acquire, and which were 

                                                 
115 [1972] 2 All ER 162 at 173 Per Roskill J at 173 citing Lord Upjohn.  
116 [1972] 2 ALL ER 162. 
117 Ibid at 166. 
118 Ibid at 174. 
119 Ibid 173.  
120 For example, he cites the self-dealing case of Imperial Mercantile Credit Association v Coleman (1870) 6 Ch. 
App 563 for the position that “it is the duty of the directors to use their best exertions for the benefit of 
those whose interests are committed to their charge”; and he cites Buckley on Companies which observes 
that the company “has a right to the advice of every director upon matters which are brought before the board for 
consideration” (at 171). 
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identified in the directors personal time would fall within the no-conflict rule if deemed 

to be “of concern to” or “relevant for the company to know”.  

Duty is similarly circumscribed and rendered prescriptive by “interest” in the 

Court of Appeal’s decision in Bhullar v Bhullar,121 where a director of a deadlocked retail 

supermarket company, that was not actively pursuing any new opportunities, purchased a 

property next to one of the company’s existing properties. The director was held liable to 

account even though under the second no-profit rule, it is submitted, he would not have 

been - the company had made no attempt to acquire the asset, the opportunity was not 

dependent on or connected to the company’s existing assets, and the company’s existing 

assets had not been deployed in generating the opportunity. The Court, however, 

following Lord Upjohn presented Lord Cranworth’s conflicts of interests principle as the 

relevant rule and found the directors to be in breach of this standard. The Court held, 

that the company would have considered the opportunity “worthwhile” or 

“commercially attractive” due to its proximity to its existing assets and accordingly the 

directors were under a duty to communicate the existence of the opportunity.122  Again 

general corporate “interest” in the opportunity drives duty.  Counsel in the case, 

following this logic, went further: 

A director may come under a positive duty to make a business opportunity available to his 

company if it is in the company’s line of business or if the director has been given 

responsibility to seek out particular opportunities for the company and the opportunity 

concerned is of such a nature as to fall within the scope of that remit.”123 

At first instance in Bhullar the court relied only on the existence of a conflict of personal 

interest with general corporate interest, rather than of duty.124 The Court observed that 

this “was a case where the interests of the [company] and those of [the directors] 

conflicted in the sense explained by Lord Upjohn.” As the opportunity was 

“advantageous” to the company, those interests conflicted and the directors were in 

breach of duty.   

More recently, in O’Donnell v Shanahan125 the Court of Appeal found that directors 

were held liable to account under the no-conflict rule where they, having failed to broker 

the sale of a property on behalf of a company client, participated themselves in the 

purchase of the property which resulted in the company not receiving the commission it 

was due to receive under the original deal. The Court held that there was a conflict of 

                                                 
121  
122 [2003] 2 BCLC 241, 256. 
123 Rosalind Nicholson relying on IDC for this proposition (emphasis supplied) ([2003] 2 BCLC 241 at 
252). 
124 Mr Corbett QC, counsel for the company observed in relation to those interests: “this was an obvious 
business opportunity which would have been advantageous for BBL to acquire. Properties in Leeds Road 
are hard to find. This site was next door to a site already owned by the company. Part of it was being 
occupied by one of its tenants as a car park. Whitehall Mill would have been a valuable addition to BBL's 
portfolio.” Similarly, Warren J in Wilkinson v West Coats Capital [  ] observes that “it is important to note 
that the ‘no-conflict’ rule can apply to a fiduciary in some situations where he neither makes a profit from 
trust property nor from his fiduciary position. This is because he has a duty to protect those to whom his 
duties are owed. He cannot prefer his own interests to those of his beneficiaries” at [252]. 
125  
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interest because the personal profit conflicted with “company’s interests (to receive a 

proper reward for the brokering of the substitute deal)”. This position on interests is the 

driver of the Court’s conclusion that the director’s prescriptive “duty was to achieve a 

proper award for the company”.126  Most recently in  Sharma v Sharma127 the Court of 

Appeal summarised the law as requiring that a director is in breach of duty where he 

exploits for personal benefit, strongly prescriptively, “any other opportunities which he 

could and should exploit for the benefit for the company”.128   

These cases provide compelling evidence that the shift towards a conflict of 

interests not only significantly restricts the extent to which directors can exploit 

opportunities in their personal capacity, but that it also drove the shift towards 

recognising a prescriptive duty. However, an alternative account of the development of a 

prescriptive duty in the connected asset context should be noted.  Simon Witney has 

compellingly argued that we have been insufficiently attentive to the nature and scope of 

the directorial role when applying the no conflicts principle, and insufficiently attentive 

to the different roles of the director in forming the law.129 In doing he is rightly keen to 

limit the breadth of application of the modern rule, and to give non-executive directors 

comfort about the conflicts generated by their multiple roles.  In this regard, he argues, 

for example, that when not on company time, non-executive directors should not be 

treated as directors in relation to the opportunities they identify.  In making this 

argument he focuses on the fact that in all of the post-Boardman cases discussed above 

the directors were involved full time in the management of the company. His 

observations encourage us to refocus on the cases in a more radical way. As we noted in 

section E.2 above, whereas the early case law clearly evidences that the directorial role 

does not, in itself, generate a prescriptive duty, that does not exclude the possibility that a 

“managing director”130 and other senior managers, like the partners in Dean v MacDowell, 

are not subject to such an obligation. Although, it is clear that the cases discussed above 

did not make such an explicit distinction, such a distinction makes sense of the facts of 

these cases. The facts and behaviour of relevance in IDC, in particular, focused on the 

defendants role as senior manager, not as director, and the fact that he was a full time 

manager with “only one capacity”.131 Full time managers bear a close affinity to active 

partners of a partnership and as with partners, a prescriptive obligation correlates with 

the undertaking they give. Such a managerial fiduciary obligation would run parallel to 

                                                 
126 However, note in relation to the above consideration of the scope of the duty, as Witney observes, in 
both Bhullar  and O’Donnell, the directors were full time executives at the company. 
127 [2013] EWCA 1287. Applying section 175 Companies Act 2006 although observing that there is “no 
material difference” between the section 175 and the prior common law set forth in Aberdeen Blaikie [40] 
and [51].  
128 Ibid at [52]. 
129 Simon Witney, ‘Corporate Opportunities Law and the Non-Executive Director’ (2016) 16 Journal of 
Corporate Law Studies 145, 147. See also Sarah Worthington, ‘Fiduciary Duties and Proprietary Remedies: 
Addressing the Failure of Equitable Formulae’ (2013) 72 Cambridge Law Journal 720, 745 also focusing on 
the scope of duty of directors but effectively relying on a prescriptive duty to understand the cases. 
130 Roskill LJ refers to the fact that the defendant had “one capacity and one capacity only in which he was 
carrying on the business at the time. That capacity was as managing  director of the plaintiffs” (supra note [ 
]  at 173). 
131 Ibid at 173. 
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that owed by the senior manager in his capacity as a director. It is, however, clear that 

none of the courts, subsequent commentary, or the legislatures codification of the case 

law, discussed below,  have made such a distinction. However, such an understanding is 

consistent with the how the law has traditionally treated, and distinguished between, 

governance and managerial roles for the purposes of understanding duties, and, 

furthermore, it might enable us to reconnect to the pre-1967 position for directors. A 

position that had clearer sight of the nature of the directorial role than the current law.  

 

 

 

 

Explaining the Anti-Director bias of the modern position 

 

UK commentary often presumes that UK connected assets law has always strongly 

favoured companies over directors, and that it does so because it imported the strict 

approach to connected assets set forth in trust law.132 However, as we have seen in this 

Chapter, the pre-1970 imported fiduciary position was far less demanding of directors 

than the contemporary corporate position. An important question, therefore, is what 

accounts for this late twentieth century anti-directorial development in the law?  

A legal realist account of this development would understand it as a judicial 

response to changing, and more distrustful public and political views of directors which 

has come to dominate the public conversation about corporations since the 1960s. Views 

which produce and animate judicial observations about directorial loyalty and 

accountability. Rimer LJ in O’Donnell v Shanahan in this regard, for example, talks about 

directors’ “wider obligations of accountability”. Certainly the period from the late 1960s 

onwards is characterised by heightened regulatory scrutiny of companies and directors. 

The most important late 1960s example of which was the introduction of the Takeover 

Code in response to questionable managerial behaviour during hostile takeovers in the 

1960s.133 Thereafter, the accountability/shareholder focus of the public conversation 

about U.K. companies and of U.K. company law reform has been extensively 

documented.  Of course, such accountability concerns about directors and corporations 

were documented for many decades prior to the 1970s and yet such prior periods of 

public distrust and outrage did not generate such an anti-director shift in this area of the 

common law, although they had on several prior occasions been the driver of anti-

director legislative reform - such as the abolition of liability waivers for duties or the 

introduction of mandatory, without case removal rights.134 But clearly the prior 

impermeability of the common law to anti-director concerns does not mean that to some 

degree this development does not represent a judicial response to changing public 

expectations of the role of the director.  

                                                 
132 See, for example, John Lowry, [ ]. 
133 See D. Kershaw, Principles of Takeover Regulation (OUP, 2016) at pp [  ] -  [  ]. 
134 Section [ ] Companies Act 1929 and section [ ] Companies Act 1948, respectively. 
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  A more micro-external, and connected, explanation of legal change worthy of 

exploration relates to the changing probability of enforcement for breach of duty in the 

U.K. during the 20th century. In a recent article, Martin Gelter and Geneviere 

Helleringer135 argue that differences in U.S. and U.K. opportunities law may be, at least in 

part, the product of differential reliance on the enforcement of fiduciary duties as a 

governance strategy.  We shall return to consider this argument in chapter [ ] when we 

explore the drivers of U.S. and U.K. variation.  However, clearly the body of U.K. 

corporate connected assets cases is very limited: prior to 1972 there was one, at best two 

corporate cases. It seems probable, as Gelter and Hellinger argue,136 that the limited 

number of cases is, inter alia, a function of the U.K.’s derivative action and costs rules, 

which in many cases prevent or dis-incentivise enforcement by shareholders.  

In the absence of cases, self-evidently the common law is incapable of 

responding to the public discourse about directors and is incapable of being influenced 

by any interest group. It is noteworthy then that the moderate increase in connected 

assets litigation since the 1970s correlates with the anti-directorial shift in the case law. 

We might understand the increase in case-flow as opening a, previously blocked,  channel 

to allow the judiciary to reflect twentieth century director-accountability concerns. This 

increase in the number of cases appears to be connected to the availability of a personal 

remedy for breach of duty, which has been made available through the unfair prejudice 

remedy137 since 1980.138  This basis for bringing in action is important in two respects in 

addition to the increase in case load. First, it is plausible that the reliance on an unfair 

prejudice petition as a basis for action enhanced trial-judge receptivity to pro-shareholder 

rules, given the fact that the unfair prejudice remedy more directly exposes the trial judge 

to the link between the  shareholder’s personal loss and the taking of the opportunity. 

Second, this approach to enforcement also means that the context in which connected 

assets cases have been considered is the small, director-managed company. This is 

because, although theoretically available to shareholders in widely-held companies, it is 

very rarely used in that context due primarily to the cost-return profile of litigation for a 

small percentage shareholder and the courts narrower approach to the available remedies 

in such companies.139  

 However, neither of these accounts of legal change persuasively exclude, and 

should be seen as complimentary to, the internal account of legal change outlined in this 

section resulting from a combination of legal factors. These include the failure of 

corporate doctrine and English law to provide a compelling justification of the 

proprietary-like relation between connected asset and company, Upjohn’s subtle shift 

from conflict of interest and duty to conflicts of interests, and the recognition of a 

                                                 
135 Martin Gelter and Geneviere Helleringer, ‘Corporate Opportunities in the U.S. and the U.K.: How 
Differences in Enforcement Explain Differences in Substantive Fiduciary Duties’ in Andrew Gold and 
Gordon Smith, eds Research Handbook on Fiduciary Law (2017). 
136 Ibid [ ]. 
137 Section 994 Companies Act 2006. 
138 All of Bhullar v Bhullar, Wilkinson v West Coast Capital, and O’Donnell v Shanahan are section 994, unfair 
prejudice cases.  
139 [ ] 
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prescriptive duty connected both to the conflicts of interests but also the courts’ failure 

to distinguish between the fiduciary obligations connected to directorial and managerial 

functions.  We return to these drivers of legal change and legal variation in chapter [ ].   

 

 

2. Immanent Questions of the Modern Position 

 

The scope or line of business restriction 

A key question in the modern U.K. debate about corporate opportunities is whether the 

conflict rule or the modern incarnation of the second no-profits rule are limited by the 

scope or the line of a company’s business. The question itself as applied to companies is 

a product of the modern transformation of the rule. Under the second-no profit rule set 

forth by the majority of the House of Lords, the Court of Appeal and Wilberforce J in 

Boardman the scope of business could, in theory, have been one relevant consideration in 

determining whether there was sufficient connection between asset and company. 

However, from Regal and Boardman we saw that factors which were relevant to 

establishing connection – including active engagement with the opportunity (Regal) and 

use of the corporate/trust assets to generate the opportunity (Boardman) – make it self-

evident that the connected asset fell within its scope of business. The question of 

relevance under that rule was not, therefore, whether the opportunity was in scope or the 

line of the company’s but whether there was an adequate connection between company 

and asset to justify an idea that the opportunity belonged to the company.  With regard 

to the first no-profit / no-conflict rule as applied to directors, the scope of business 

question was irrelevant, as directors had no-positive duty in relation to an opportunity in 

the company’s line of business.  

The potential severe breadth of the modern no-conflicts of interests rule, or of a 

rule connected to a prescriptive duty to pursue those interests, sensitises us to possible 

limitations on corporate interest, such as line of business limitations.  As we saw in the 

partnership cases, scope of business was relevant to the demarcation of the partner’s 

prescriptive duty. Similarly, in a second no-profit rule stripped of its 

connection/proprietary focus, the idea that the rule may be constrained by the scope or 

line of the company’s business is a natural way of exploring the boundaries of a now 

severe anti-director the rule. It is important, to emphasise, however, that this question 

was not needed in the pre-70 understanding of the connected assets law applicable to 

directors. The question is a product of the path dug by Upjohn’s dissent in Boardman. 

With regard to the no-profits rule, the only case to have provided a reasoned 

analysis held that there were no such area of business restrictions. A conclusion that 

highlights the extent to which the second no-profits rule has been removed from the 

context of its original production. In O’Donnell v Shanahan, Rimer LJ, in concluding that 

the no-profit rule is not subject to any business area restrictions, distinguished Aas v 

Benham because it involved a partnership case whose governance contractibility rendered 

it distinct from a company, and because directors are subject to “wider obligations of 
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accountability.” Aside from the contractibility error in relation to companies,140  Rimer LJ 

gets it the wrong way around. If Aas v Benham placed alongside Regal Hastings, and 

Boardman v Phipps offers us any lesson, it is that line of business may not be enough 

outside of partnership to establish the level of connection required to make a successful 

claim. The reason for this is the wider obligations of accountability of partners – 

manifested in their prescriptive duty and the competition prohibition – which are a 

product of duties that address partners’ governance and managerial responsibilities.  

With regard to the conflict of interests rule the limited case law is itself 

conflicted!  Although O’Donnell only addressed the second no-profit rule,  its strict and 

uncompromising approach suggests that it would be similarly demanding of corporate 

interest – that is it provides no line of business limitation. Other cases, however, are 

more accommodating of the limitation. In Bhullar v Bhullar, the Court of Appeal suggests 

a different position. As noted above, Counsel for the claimant company in Bhullar 

combined her submission that the directors were subject to a positive duty, with the 

limitation that such duty only covered opportunities within the companies “line of 

business” or opportunities for which they are given specific responsibility. More 

narrowly, Jonathan Parker LJ held that directors had a positive duty to communicate an 

opportunity to the board because the opportunity was “commercially attractive” and 

“worthwhile” to the company. A conclusion that follows from the fact that the real 

estate opportunity was situated next to the subject company’s existing investment 

property. More recently,  in Wilkinson v West Coast Capital Warren J accepted that the 

position in Aas v Benham - that “there is no principle which entitles a firm to benefits 

from the use of information for purposes which are wholly outside of the scope of the 

firms activities.”  He observed that there could be no conflict if a director of a fashion 

company took a position in a farm machinery company “even if the company did 

have…a wide objects clause”.141   

 

Resignation and the Maturing Business Opportunity Approach 

In the late 1980s and early 1990s U.K. courts adopted a Canadian approach to address 

the taking of opportunities by directors who resigned their position and were no longer 

fiduciaries and therefore no longer subject to fiduciary standards at the time the 

opportunity is acquired. A reader having considered the development of the second no-

profit rule outlined in this chapter might legitimately wonder why this was necessary.  

Pursuant to that rule property-like rights are generated between the director and the 

company where the requisite degree of connection between opportunity and company is 

formed during the period of the director’s tenure. Once the right has crystalized there is 

no reason why the right should be altered by the change in status of the director. The 

property lens does not require a continuing fiduciary relationship.    

However, in relation only to resigning directors the literal, narrow reading of 

Regal in the Canadian case of Canadian Aero v O’Malley resulted in UK courts reinventing 

                                                 
140 As outlined in chapter [ ], contractibility is in the DNA of English company law.  
141 [2005] EWHC 3009 [253].. 
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the second no-profit rule wheel, this time under the heading of the Maturing Business 

Opportunity test. The test should be viewed as the application of the second no-profits rule; 

a modern version truer to the elements of the original rule than the post-Boardman 

understanding of the rule as applied to directors in office.  In Canadian Aero v O'Malley, 

former directors of the plaintiff, a topographical mapping company, had been involved, 

whilst they were directors, in attempting to acquire an instruction. Prior to the award of 

the contract they resigned, formed their own company and obtained the instruction for 

the new company. The Ontario Appeal Court applied Lord Russell’s judgment in Regal 

literally and found that as the directors were not acting directors at the time (in the course of 

the execution of their office) they took the opportunity the no-profit rule did not apply.142 The 

Canadian Supreme court rejected this proposition and held that the opportunity could 

not be taken where (i) the opportunity is a maturing business opportunity, (ii) which the 

company is actively pursuing and (iii) either the director resigned in order to take the 

opportunity or it was afforded to him by his position while a director.143 In practice (i) 

and (ii) collapse into each other: it is the active pursuit of an opportunity that determines 

its maturity. For Laskin J it was the connection of the opportunity to the company, as 

determined by the company’s attempts to acquire the opportunity, that determined 

whether or not the director or former director can take the opportunity for himself. 

Although the courts do not deploy explicitly a Lockian lens we can see, as in Regal and 

Boardman, that it is the fact that the opportunity is in some respect the product of the 

fruits of the company’s labour (either through its agents or its assets) that generates the 

accounting claim: 

What is before this court is not a situation where various opportunities were offered to the 

company which was open to all of them, but a case where it had devoted itself to originating 

and bringing to fruition a particular business deal that was ultimately captured by former 

senior officers who had been in charge of the matter for the company.144 

However, The Canadian Supreme Court grasps the necessarily uncertain and variable 

nature of connection that generates the claim. Among the relevant factors, that “it would 

be reckless to attempt to enumerate” are: 

The factor of position or office held, the nature of the corporate opportunity, its ripeness, 

its specificness and the director's or managerial officer's relation to it, the amount of 

knowledge possessed, the circumstances in which it was obtained and whether it was special 

or, indeed, even private, the factor of time in the continuation of fiduciary duty where the 

alleged breach occurs after termination of the relationship with the company, and the 

                                                 
142 [1971] CarswellOnt 250 at [33] and [39]. 
143 At [25]: “he is also precluded from so acting even after his resignation where the resignation may fairly 
be said to have been prompted or influenced by a wish to acquire for himself the opportunity 
sought by the company, or where it was his position with the company rather than a fresh initiative that led 
him to the opportunity which he later acquired.” For the Canadian Supreme Court in Canadian Aero the 
first two parts of this test were generally applicable regardless of resignation. In the UK this approach has 
only been deployed in relation to resigning directors. 
144 [1974] S.C.R. 592 at [46]. 
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circumstances under which the relationship was terminated, that is whether by retirement or 

resignation or discharge. 

Several first instance UK decisions145 dealing with the resignation problem have adopted 

this approach and in doing so have acknowledged that this approach involves a 

“proprietary basis for liability”146 in which the connected asset is treated “as the 

property” or “as if it were property”147 of the company. This again should be viewed as 

an extension of the existing second no-profits rule and these cases should be seen merely 

as the courts putting a little more flesh on the bones of this rule when applying it to 

companies. However, English courts have, incorrectly, taken a narrower view of this 

development: that it is applicable only in the resignation context;148 leaving opportunities 

outside of the resignation setting to take the more expansive and anti-director approach 

through the lens of a conflict of interests.  

 

3. Capability Facts 

In Ex Parte Lacey, having stated the no-profit rule that a trustee must not “manage for the 

benefit and advantage for himself” Lord Eldon then “disavowed” that the “trustee must 

make advantage…[because] it is utterly impossible to examine upon satisfactory 

evidence…whether he has taken advantage or not”.  What Lord Eldon meant on the 

facts of this case was that there is no need to show that the fiduciary is advantaged or the 

trust is disadvantaged by entering into the self-dealing contract. This rule means that 

although in some instances there may be facts that suggest that the director did not 

generate a profit or advantage from the exercise of duty - that the personal interest 

therefore did not in any interfere with the exercise of the duty – those facts will not be 

considered by the court. In a connected assets context such facts include facts that 

suggest that the company or trust is incapable of taking advantage of the opportunity, 

hence we refer to such facts as “capability facts”. Fiduciaries are, therefore, unable to 

claim that there should be no accounting because as a matter of actual fact there was no 

conflict. The rule continues to apply today. 

The rationale given by the courts for this position is prophylactic deterrence and 

the epistemic limitations of courts: fiduciaries should not be tempted to behave disloyally 

by the possibility that the they may be able to argue that there was in fact no 

disadvantage; and courts are incapable of seeing the ways in which prospect of advantage 

may have distorted performance of duty. In Boardman v Phipps, the fact that a majority of 

the trustees had indicated to Mr Boardman that, as trustees, they were not interested in 

the restructuring opportunity, and the fact had they been interested they would still have 

had to of obtained court approval, were irrelevant to the question of liability to account. 

                                                 
145 See CMS Dolphin v Simonet [2001] 2 BCLC 704; Island Export Finance Ltd. Umunna [1986] BCLC 460 Foster 
Bryant [  ]. 
146 Ultraframe v Fielding [  ] 
147 CMS Dolphin v Simonet [2001] 2 BCLC 704 at [96]. 
148 In Bhullar v Bhullar at [27] Jonathan Parke LJ rejected asking the question whether the company “had 
some kind of beneifical interest in the opportunity” and did not follow defendant counsel’s submission 
that the relevant question was whether the opportunity was a “maturing business opportunity” (at [23]). 
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As Lord Hodson observed “whether or not the trust or the beneficiaries in their stead 

could have taken advantage of the information is immaterial”. It was this rule to which 

James LJ referred in Parker v Mckenna when he observed that “the safety of mankind 

requires that no agent shall be able to put his agent to the danger of such an inquiry”.149 

The rule was formed in the context of the first no-profit rule. It seems clear, 

however, that the courts have also treated it as applicable to the second no profit rule. 

although the basis for its application to the second no-profits rule has not been explored. 

Applying the rule, in Regal Hastings Lord Russell observed that the rule “in no way 

depends…upon such questions or considerations as whether the profit would or should 

otherwise have gone to the plaintiff.”150 As noted, the basis of the rule as applied to the 

first no-profit rule is the “utter impossibility” of determining how performance of the 

duty is effected by possible advantage, but also, relatedly, how facts that suggest there is 

no advantage or conflict may be formed by the very pursuit of advantage in the exercise 

of duty. But in the second no-profit rule there is no duty to be performed which 

advantage can interfere with. However, if the second no-profits rule is based on a 

proprietary-like relation between company and connected asset, then facts that suggest 

that the company could not have benefited from the opportunity are irrelevant, not 

because the courts are incapable of determining whether this clam is true but simply 

because the opportunity has become – between fiduciary and charge - corporate or trust 

property; and you can’t take the property of your charge, even if it cannot use it.  This 

idea is seen most clearly in Lord Guest’s judgment in Boardman v Phipps. For Lord Guest 

the information about the opportunity became trust property and a fiduciary “is not 

allowed to benefit from any transactions into which he has entered with trust 

property.”151 It was, therefore, self-evident for Lord Guest that it was “irrelevant that the 

trustees themselves could not have profited by the transaction.”152 

Lord Upjohn in his dissenting judgment in Boardman argued that with regard to 

the question of conflict between interest and duty the law was not concerned with 

remote, theoretical possibility of conflict but with whether there was a “real, sensible, 

possibility of conflict. For Lord Upjohn, the fact that the trustees had indicated that the 

trustees were not interested in the opportunity, and the fact that court approval would 

have been required to have taken the opportunity and that it may not have been given, 

was sufficient for him to find that Mr Boardman’s duties had come to an end and that 

there was, therefore, no conflict. Lord Upjohn himself appears to be influenced by the 

idea of a conflict of interests, although he maintains his focus on a conflict of interest 

and duty: these facts demonstrated that the trust had no interest in pursuing the 

opportunity and, therefore, there could be no conflict.153 For the majority, these facts 

themselves were immaterial as necessarily it would be impossible to determine their 

validity as they were formed in the crucible of this conflict: if the trustees were to ask Mr 

                                                 
149  
150 [1967] 2 AC 134 at 144. 
151 Supra note [ ] at 115. 
152 Ibid at 117. 
153 Ibid at 132. 
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Boardman about the sense of pursuing the opportunity or of requesting court approval 

to make it, the trustees decision would be infected by his prejudiced advice.  

Paradoxically, subsequent courts, including IDC and Bhullar, have applied Lord 

Upjohn’s “real sensible possibility of conflict” test, holding that their Lordships agreed 

on the law but disagreed on the facts. This assertion and its adoption in several cases is 

difficult to account for. Their Lordships’ disagreement on the law was, as we have seen, 

evident in multiple respects. Nevertheless, the common law position on capability facts 

has not been visibly altered by the adoption of Lord Upjohn’s position.  In Bhullar v 

Bhullar, for example, the fact that the plaintiff company was 50% deadlocked and that 

one of the 50% shareholders had made it clear that they did not want the company to 

enter into any more investments did not even register for the Court as an issue that could 

affect the outcome. What is particularly noteworthy then is that while other components 

of the connected assets law in the UK have been subject to comparatively recent 

changes, all of which contain an anti-director bias, the application of this rule has 

remained stable and unaltered in its application to companies. Importantly, this rule has 

always been anti-fiduciary in application.  

 

 

G. CODIFICATION: THE COMPANIES ACT 2006 

 

In 2006 the UK Parliament enacted the Companies Act 2006 culminating a reform 

process that had been ongoing for approximately a decade. An important innovation 

contained in the Act was the codification of directors duties, including the obligations 

discussed above in relation to connected assets. As we have seen this body of connected 

assets law and its evolution is complex, uncertain and shifting.  Effective codification 

would be a Herculean task. Aware of these difficulties, the Act in addition to codifying 

these duties both makes it clear that the statutory provisions are “based upon” the prior 

common law rules and equitable principles, and explicitly provides that they should be 

interpreted in accordance with those rules and principles.  Of course, when the body of 

law is so complex as UK connected assets law, a codification such as this cannot provide 

a distillation of the existing law. It has to take sides.  

The codification of connected assets l aw set forth in section 175 of the 

Companies Act 2006 codifies the anti-director direction of the case law which Lord 

Upjohn commenced with his subordination of the second no profits rule to the conflicts 

principle, his rejection of the proprietary basis for the second no-profit rule, and the 

elevation of the no-conflicts of interests test.  The Act sets forth Lord Cranworth’s 

“fundamental statement” of the law in Aberdeen Railway as the general prohibition. The 

clear elevation of the no-conflicts of interests rule generates the following strong reading 

of the Act.   

 The question that courts must ask when faced with connected assets cases is 

whether the interests of the company conflict with the personal interests of the 

directors. “Interests” here are general corporate interests.  The primary conflict 
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of concern is not between duty and interest but of personal interest and general 

corporate interest. The expansion of the test away from specific duty to general 

interest, commenced in IDC is confirmed.  

 The Act does not address directly the question of whether corporate interests are 

restricted by an idea of the scope or line of the company’s business. However, 

given the potential breadth of the prohibition it seems likely that courts will 

explore this issue and likely, following Bhullar and Wilkinson v West Capital that 

they will adopt such a restriction.  

 By implication the Act adopts Lord Upjohn’s view of the no-profits rule as a rule 

that is a sub-rule of the no-conflicts and, therefore, a rule that does not rely on a 

property lens. The second no-profit rule then becomes the literal reading of Lord 

Russell’s position – whether a profit is afforded by / made by reason and in the 

course of execution of office -  subject to a no-conflict constraint. That is: if as a 

result of your fiduciary position you make a profit and if the information about 

the opportunity which generated the profit would have been of interest – 

attractive, relevant, worthwhile - to the company then an accounting may be 

required. On this view, the no profit rule simply becomes a short cut to the 

application of the no-conflicts rule.  

 The Act affirms the defenestration of the second no-profit rule by providing that 

this no-conflict of interests rule applies following the resignation of a director in 

relation to opportunities, information and property he was aware of whilst a 

director. That is the remnants of the no-profit rule found in the maturing 

business opportunity test are no longer applicable.154  

 Under the expanded no-conflict of interests test there is no situation in which the 

second no-profit rule could apply where the no-conflicts rule would not. And no 

situation where the no-conflicts rule applied to former directors would not apply 

where the maturing business opportunity rule applies. This was not the case 

pursuant to the prior Boardman and IDC position, when the no-profit rule could 

establish a property like claim on a connected opportunity where there was no 

duty with which interest could conflict.   There is then no longer any need for the 

no-profit rule; no need for a proprietary framework. Unless that is the Supreme 

Court is willing to challenge the post-Boardman path trodden by lower courts on 

the actual nature of the no-conflict rule (conflict of interest and duty rather than 

of interests) and on the existence of positive prescriptive duties for directors as 

distinct from prescriptive fiduciary duties for senior managers.  

One aspect of Lord Upjohn's judgment appears not, however, to have been enacted, 

although this is also unclear. As we considered above, Lord Upjohn took a more flexible 

approach to facts (“capability facts”) that suggested that the company was not 

disadvantaged by the fiduciary taking the opportunity. The Act, in section 175(2), appears 

to enact the majority’s position by enacting, almost verbatim, Lord Hodson’s holding 

                                                 
154 Themascan. 
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that: “it is immaterial whether the company could take advantage of the property 

information or opportunity.” However, uncertainty in this regard is created by the fact 

that Lord Upjohn castigated the majority for not being realistic. The question he said was 

whether a reasonable man would think that there is a real, sensible possibility of conflict. 

Because the trust did not want to take the opportunity for Lord Upjohn there was no 

such conflict. As we saw, subsequent court’s adopted Lord Upjohn’s “real, sensible” test 

The Act also appears to enact this position by providing in section 175(4)(a) that there is 

no-conflict “if the situation cannot be reasonably be regarded as giving rise to a conflict 

of interest.” That is, on the question of capability facts the Act appears to enact both 

majority and minority positions. However, given the specificity of section 175(2) it seems 

likely that this will be settled in favour of the traditional approach.  
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CHAPTER [ ] 

 

OPPORTUNITIES AND CONNECTED ASSETS: THE U.S. 
 

 

 

Professor Clark has observed that ‘the overwhelming majority of particular rules 

doctrines and cases in corporate law are simply an explication of [the fiduciary duty of 

loyalty] or of the procedural rules and institutional arrangements involved in 

implementing it”.155 This is a view which resonates with the observation in Guth v Loft, 

one of the most influential of U.S. corporate opportunity cases, that:  “the rule, referred 

to briefly as the rule of corporate opportunity, is merely one of the manifestations of the 

general rule that demands of an officer or director the utmost good faith in the relation 

to the corporation which he represents’.  The manifestation of this duty set forth in Guth 

v Loft has since become known as the ‘Guth rule’ and the ‘Guth corollary’. This chapter 

undertakes a genealogy of the corporate opportunities doctrine articulated in Guth v Loft. 

It leads us not only to an exploration of the parameters of the directors’ obligation of 

loyalty but also to the construction of a theory of corporate rights and property in 

relation to the connected assets. In U.S. corporate law we also find duty-based 

approaches to regulating the connected assets problem which co-exist, compete and are 

ultimately subordinated to, this property, rights-based approach. 

 

 

A. NEW YORK FOUNDATIONS 

 

The foundations of U.S. connected assets law are found is a set of mid- to late-19th 

century New York cases, none of which refer to each other.  The earliest of these cases 

was the 1863 case of Murray v Vanderbilt156 a case in which Cornelious Vanderbilt, the 

President of the plaintiff corporation, carried out the corporation’s business in his own 

name following the failure and insolvency of the corporation. A claim was made by the 

liquidator that Vanderbilt should account to the corporation for the profits he made 

from this venture. The New York Supreme Court, the court of first instance, 

summarised the prior case law, which it does not cite, as involving cases where the 

trustee has taken the property of the beneficiary, or where the trustee acted to his own 

benefit when he could have acted for the beneficiary’s “benefit and advantage”.  The 

court held that the law did “not prevent the performance of act which could not conflict 

with the interests of the company”.  Here the court uses the term “interest” in the sense of 

referring to activities and opportunities that would attract its attention as opposed to a 

                                                 
155 Robert Clark, Corporate Law (1986) at [ ]. 
156 39 Barb. 140 (1863). 
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legal interest in a specific asset. However, for this court, a corporation’s interests were 

demarcated by practical realities. Equity’s rejection of capability facts detailed in the 

previous Chapter has no traction here. Accordingly the law “does not prevent 

performance of acts which could not result in damage to the principal”. Where, as in this 

case, the corporation had lost “all ability to act” it necessarily followed that opportunities 

in its business area could no longer be of interest to it and “no duty rested upon the” 

director to act in relation to the opportunity. Had the company been capable of taking 

the opportunity then the opportunity could have had to have been taken “for the benefit 

of the company and not of the president”.157  

The next New York case addressing the connected asset problem is the 1874 

New York Court of Appeals case of Blake v Buffalo Creek Railroad Company.158 In this case 

the Buffalo Creek Railroad Company operated a railroad on premises owned by the City 

of Buffalo. Two of the directors of the company took a lease in part of the property on 

which the railroad was situated and sometime later transferred it to the plaintiff who 

demanded rent and, when it was not paid tore up the railroad situated on  the property. 

One of the directors who took the lease had been specifically tasked (and paid) by the 

company with obtaining rights of way for the company. The legal question was whether 

the defendant directors held the property on trust for the company, which the court held 

that they did. The court adopted the no-conflict of interest and duty rule articulated in 

the earlier New York equity cases of Van Epps v Van Epps159 and Torrey v Bank of 

Orleans160 that in turn drew directly on English law, in particular, the jurisprudence of 

Lord Eldon and its progeny.  

In Van Epps the defendant was prevented from buying property in relation to 

which he held the benefit of a mortgage on trust.  The defendant was prohibited from 

dealing with the property because he had a duty to perform in relation to such property 

even though he did not hold the property itself on trust. Citing a raft of English cases 

including Keech v Sandford and Ex Parte Lacey, Ex Parte Bennett and Greenlaw v King161 the 

court in Van Epps found that to allow the purchase of this property would be result in 

conflict “between his interest and his duty”.162 In Torrey, a bank held property subject to 

mortgages which it failed to pay. The mortgage was foreclosed and the property sold at 

auction free of any liens. The property was purchased at the auction by a bank cashier, 

who was treated as an agent of the bank and who was assumed to be a fiduciary. Relying 

again on English authority, including Ex Part James  and Greenlaw v King, the court held 

that the cashier had a duty to perform to ensure that the bank satisfied its obligations 

                                                 
157 Ibid 3d. 
158 11 Sickels 485 (1874). 
159 9 Paige Ch. 237 (1841). 
160 9 Paige Ch. 649 (1842). 
161 10 L.J. Ch. (N.S.) (1840): a case which merely reaffirmed Lord Eldon’s position on self-dealing set forth 
in Ex Parte Bennett. 
162 Both Van Epps and Torrey draw on the New York Case of Hawley v Cramer 4 Cow. 717 (1825) which 
applied Ex parte James in support of the proposition that "the reason why the attorney of agent is not 
permitted to purchase is because it is supposed to be inconsistent which the duty which he owes to those 
for whom he is employed to act". 
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under the mortgage and that in purchasing the property violated the rule prohibiting 

conflicts of interest and duty.  

It is a rule of equity of universal application163 that no person can be permitted to purchase 

an interest in property when he has a duty to perform in relation to such property which is 

inconsistent with the character of the purchaser. 

The court in Blake v Buffalo Creek set forth Torrey’s version of the no-conflict rule and 

found that the directors in question were in breach of this rule as they were subject to a 

positive duty to acquire this property over which the railroad was constructed. The court 

observed that: 

The duty of constructing the railroad devolved upon the directors of the corporation, and 

they were bound to exercise it in a proper manner. The obtaining of this right of way was an 

essential part of this duty and resting upon all directors… 

Well settled rules forbade their acquiring, for themselves, the property which it was their 

duty to acquire for the company, and which was necessary for its purposes. 

The scope of any such prescriptive duty is not clear from Blake. The court is very clearly 

focused on the narrow duty vis a vis this specific property: which the company was 

formed to acquire; that the directors were actually tasked and paid to acquire; and that 

was “essential” and “necessary” to the corporation. A narrow reading of the positive 

duty is available focusing on the status of the director/manager, the essential nature of 

the asset and the specific tasking of the directors to acquire it. 

Fifteen years later the New York Courts considered another connected assets 

issue in the important case of Averill v Barber.164 This case involved the acquisition by 

directors of the American Asphalt Company of patents that were said to be central to the 

activities of the company. The New York Supreme Court in special term, addressed the 

question without reference to any authority. Although no case law is referred to, two 

frameworks appear to interact. The first is the prohibition on no conflict of duty and 

interest: 

It is not necessary to cite authorities to the proposition, that if they were under a duty or 

obligation of any kind to get control of the patents for the benefit of the [the plaintiff] they 

could not do so for their individual benefit. 

A prescriptive duty again appears to follow from the fact that these patents provided the 

“foundation” of the company: the patents were “necessary to it success”.   Accordingly 

their duty to acquire them for the company “was plain”. It is the fundamental nature of 

the connected assets in this case which generated a duty which triggered the prohibition 

on the conflict of interest and duty.   The court, however, suggested that such a duty 

should be narrowly construed. It recognised that had the patents not been “those 

                                                 
163 Note the language here is remarkably similar to the language used in the later English case of Aberdeen 
Railway v Blaike – what Lord Upjohn in Boardman v Phipps referred to as the "fundamental statement" of the 
law. This suggests that borrowing ran in both directions across the Atlantic. .  
164 53 Hun 636 (1889). 
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[patents] under which [the corporation] was to operate a different question might be 

presented”.  

 We can make sense of this judgement through the implicit framework of a 

conflict of interest and duty. But that alone does not seem to do justice to the case. The 

New York Supreme Court in Averill does not deploy the language of actual rights or of 

property-like rights, but underpinning the analysis and the outcome in Averill is a sense 

that the corporation was entitled to these assets.   It is the essential nature of the 

connected assets as well as the shared view that those who formed the corporation 

expected the patent assets to becomes the property of the company that justifies the 

outcome.  The court refers to the expected rights of the plaintiff corporation: all parties 

connected with the company “desired and intended that those patents  should belong to 

and form part of the rights” of the company; that “it was supposed by all that the patents 

were or would become its property”. The judgment was affirmed on appeal. 

A third New York case from the late 19th Nineteenth Century provides a separate 

foundation for corporate opportunities law, but one with which we are very familiar 

from the analysis of the English law: namely the second no profits rule. In Robinson v 

Jewett165 a president of a corporation took a lease in premises which were currently leased 

to the company. He subsequently assigned the lease to the corporation in consideration 

of a profit share. On his suit to claim those profits the court held that the lease extension 

which he took in his own name was held on trust for the corporation and, therefore, that 

the profit share was unenforceable. The basis for the court’s finding was what is known 

as “the tenants right of renewal”:  

Between the landlord and the tenant this interest cannot strictly be denominated a right or 

estate, but is merely a hope or expectation; there being in the absence of contract, no way, 

legal or equitable, of compelling a renewal. But as between third persons the law recognises 

this interest as a valuable property right and the renewal as a reasonable expectancy of tenants in 

possession…(emphasis supplied). 

The court recognised that the prohibition on taking the lease renewal arises out of the 

principle that a trustee cannot make a profit out of the trust property and that “property” 

encompasses not only the actual assets of the trust or corporation but also assets which 

are closely connected to those assets.   

The rule grows out of the relation of trust and confidence between the parties interested 

and, and falls within the principle that a trustee cannot profit from the estate for which he 

acts… 

He cannot speculate with corporate property, or deal with it as his own. Between the trustee and 

the corporation the right of renewal of the lease is a property right, and, if the lease is renewed in the 

name of the officer, it inures to the benefit of the corporation.166     

This analysis is wholly consistent with the English legal position that we outlined in 

chapter [ ]. A noteworthy point of departure, however, is that in this case the second no-

                                                 
165 Robinson v Jewett 71 Sickels 40 (1889). 
166 Emphasis supplied. 
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profit rule interacts with the no conflict of interest and duty rule. The New York courts 

again demonstrate a willingness to identify positive prescriptive duties of the directors. 

They find that the directors had a positive “duty of procuring the renewal”.167   

The position taken on right of renewal rests on English authority, including Keech 

v Sandford,168 as well as on New York partnership cases, which in turn rest clearly on 

English authority. For example the court in Robinson refers to Mitchell v Reed, a New York 

1874 partnership case, which held that a lease taken personally by a partner in property 

leased by the partnership was held in trust for the partnership. Citing multiple English 

authorities169 from the Eldon period and beyond, the Court observes that: 

The law recognised the renewal of a lease as reasonable expectancy of the tenants in 

possession, and in many cases protects this expectancy as a thing of value…the principle 

which lies at the foundation of the decision… is that the defendants took advantage of their 

position…and thus deprived the plaintiff of a benefit to which he, with them, was entitled.170  

 

  

B. DUTY DEMARCATED BY PROPERTY (THE “PROPERTY LENS”) 

 

 

1. From New York to Alabama 

It is rare in corporate law for Alabama to take the lead. However, in corporate 

opportunities law one Alabama case has provided a structural bedrock. It does so by 

synthesising the prior New York case law addressed above.  In the 1900 case of Lagarde v 

Anniston Lime and Stone Co.,171 the Anniston Lime and Stone Company had been 

attempting to acquire ownership of a limestone quarry. It managed to acquire one third, 

entered into a contingent contract to purchase a second third (in relation to which it also 

took a lease), and had attempted, unsuccessfully, to purchase the remaining third. 

Subsequently, the defendants became directors of the company and shortly thereafter 

purchased the remaining two thirds of the land in their own name. The court held that 

the parcel  which they currently leased was held on trust for the company but that the 

third parcel could be taken by the directors in their personal capacity.  

                                                 
167 On the absence of such a positive duty in relation to the trustee “rights of renewal” cases see Chapter [ ] 
pp [ ] – [ ]. 
168 [  ] see text to notes [ ] – [ ] and, inter alia:  Moody v Mathews 7 Ves 185 (1802) per Sir William Grant: 
“such renewal must be construed as a graft on the old stock” - see further  note [  ]; Featherstone v Fenwick 
17 Ves, 311. 
169 Citing: Moody v Matthews 17 Ves., 185 (1809); Clegg v Fishwick 1 McN & G 294 (1849): “the old lease was 
the foundation of the new lease”; Clegg v Edmonson 8 De. G., McN & G 787 (  ); Featherstone v Fenwick 17 
Ves, 311; Keech v Sandford [  ]. 
170 Emphasis supplied, Mitchell v Reed 16 Sickels 123 (1874) (Court of Appeals) per Earl, C. Note that in 
Earl C's judgment one can also find a no-conflicts basis for a liability to account based upon a positive duty 
to obtain the lease. Note also that this is consistent with one view of English partnership law as articulated 
by Dean v Macdowell, see supra pp [ ]- [ ].. 
171 126 Ala. 496 (1900). 
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The court in Lagarde attempts to synthesise the three U.S. cases considered 

above. As a result the judgment is structured by the two overlapping frameworks for 

conflict of duty and interests and property. However, this Court shows no sense that 

those frameworks are rooted in English and U.S. fiduciary law. In Lagarde the fiduciary 

law concepts for addressing connected assets problems set forth in Blake, Averill, and 

Robinson become detached conceptual fragments of law. These fragments are then 

released into U.S. corporate legal federalism to produce multiple connected outcomes 

which are ultimately re-synthesized by Delaware law.    

Judge Sharpe, in the Supreme Court of Alabama, commenced his judgment with 

a forceful statement of duty: 

[Directors] are subject to the rules which apply generally to persons standing in fiduciary 

relations, and which forbid such persons to secure an advantage for themselves which 

fidelity to the trust reposed in them would carry to others whose interests they were bound 

to represent. 

How could such broad standard of loyalty not have been contravened in the taking of the 

third parcel? The primary answer is that the duty is demarcated by property and right. 

The Court continued: 

It is a breach of their fiduciary obligations which equity will not tolerate for such officers in 

antagonism to the corporate interest, to oust the corporation from beneficial property rights 

which ought to be preserved to it (emphasis supplied).  

The court observes that the directors’ duty with which personal interest or advantage 

cannot conflict “is only coextensive with the trust”. That is, the extent of the trust and of 

the directors’ duty to act is delineated by property and property-like rights. The question 

then is what types of claim and right fall within the courts understanding of “beneficial 

property right which ought to be preserved to it” other than the corporation's actual 

property. Drawing on the New York case of Robinson v Jewett, discussed above, the court 

observes that there is a “reasonable expectancy” in lease renewal and therefore a breach 

of duty in relation to the second parcel. In the English authority on which Robinson 

rests,172 it is unclear about the circumstances in which “graft” on the leased trust property 

would apply to the fee simple reversion.173 For Judge Sharpe, however this is a clear 

example of “an expectancy growing out of an existing right”. The court applies the lens 

of “expectancy” to the third parcel but concludes that “no expectancy of value springs 

from the fact that the complainant has been negotiating and endeavouring to purchase 

the interest”, even if “knowledge of the situation was gained by [the defendant directors] 

through their connection with the corporation”.174  

The court identifies two other circumstances in which the company would have a 

claim on the connected asset, neither of which apply in this case and both of which 

clearly draw on Averill  and Blake. The first is where the connected asset is fundamental 

                                                 
172 See text to notes [  ] – [ ]. 
173 See text to pp [ ] -  [ ] and the discussion of Randall v Russell. 
174  
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to the corporation: where “it is shown to be necessary for the continuance of the 

business”; “where the officers interference will in some degree balk the corporation in 

effecting the purposes of its incorporation”. The second is where the director is explicitly 

tasked with obtaining the opportunity. These situations, like the lease expectancy, 

represent situations in which a property like-expectancy is created. Through this lens, 

what matters is the nature and extent of the connection between the connected asset and 

the corporation and its activities.   

It is important to emphasise, however, that in Lagarde any liability to account is 

not founded merely on the taking of, or making a profit from, trust property or quasi-

property, but rather from a breach of duty vis a vis the opportunity. A duty to act in 

relation to the opportunity arises from the quasi-property claim – a duty to act to protect 

or harvest corporate property. This duty then provides the liability wrapping for the 

property-based claim to the connected asset. This breach of duty can be understood in 

two ways. Either simply a failure in good faith to attempt to secure the opportunity in 

which the company had a property-like expectancy. Alternatively, following Blake and 

Averill,175 the duty breached is the duty to avoid conflicts of duty and interest: property-

like expectancy delineates a prescriptive duty with which his personal interest must not 

conflict, which it necessarily does so if he takes the opportunity himself. In both cases, a 

director has a positive, prescriptive duty with regard to recognised expectancies, any 

connected asset which is fundamental to the corporation, or which the director has been 

tasked to obtain. Outside of these situations there is no positive duty in relation to the 

connected assets: 

Good faith to the corporation does not require of its officers that they steer from their own 

to the corporation's benefit, enterprises or investments which although capable of profit to 

the corporation have in no way become subject of their trust or duty. 

For Judge Sharpe in Lagarde merely pursuing and negotiating for an opportunity was not 

a sufficient connection to generate a property-like “expectancy”. But in a subsequent 

1904 case, De Bardeleben v Bessemer Land & Improvement Co., with  Judge Sharpe again 

presiding and adopting the expectancy/ property lens,  a sufficient connection is found 

in the significant efforts undertaken, and resources expended, by the company and its 

defendant President in attempting to acquire a coal mine: 

Whatever benefit was obtained from the work done and money expended in ascertaining 

the character and resources of the land, and the negotiations had for its acquisition, accrued 

to and belonged to the corporation. Though that benefit did not, prior to the agreement for leasing, 

amount to an enforceable interest in the lands, it did exist in the form of an expectancy, practical of 

realization, and attended with an advantage valuable in some degree proportionate to the 

cost of obtaining the same. This valuable expectancy was so far a property right as to pass under, 

and become subject to, the trust attaching to De Bardeleben as an officer and agent of the 

                                                 
175  Judge Sharpe observed: "A example of the latter class of cases is found in Blake v Railroad where 
persons who were directors in the railroad company bought rights along its projected route; also in Averill v 
Barber where persons occupying a like position obtained certain patent rights to work under which was the 
purpose for which the corporation was formed". 
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corporation, and that trust disqualified him to acquire any interest in the lands to the 

detriment of that which had been acquired by the corporation in the manner stated .176   

Other important cases during this period provide  an almost identical lens, although 

providing for no ostensible connection to Lagarde.  In the 1909 Arizona case of Zeckendorf 

v Steinfeld an action was brought by an impecunious corporation against one of its 

directors for acquiring title to certain mining claims. The court held:  

Whether in any case an officer of a corporation is in duty bound to purchase property for 

the corporation, or to refrain from purchasing property for himself, depends upon whether 

the corporation has an interest, actual or in expectancy, in the property, or whether the 

purchase of the property by the officer or director may hinder or defeat the plans and 

purposes of the corporation in the carrying on or development of the legitimate business for 

which it was created. 177 

As in Lagarde, for the Court in Zeckendorf any positive duty to obtain the asset is a 

function of whether the company has an “interest, actual or in expectancy” in the 

opportunity or whether the opportunity is foundational for the company. Note here that 

“interest” refers to an actual legal interest or expected legal interest in the property and is 

not used in the sense that the corporation may be generally interested in this type of 

opportunity. What justifies an expectancy is not explained by the Court. However, 

although the defendant director had obtained knowledge of the mining opportunity 

“wholly by reason of his connection with the affairs of the company” the company did 

not have the resources to purchase the claims and therefore the director was entitled to 

take the opportunity for himself. Although the court does not spell this out in the 

judgment the implication is clear: how can a company have a property like expectation in 

an asset when it cannot afford to purchase that asset? Equity’s protestations about 

capability facts, which resulted in the unqualified rejection of the relevance of financial 

capacity in the UK case of Regal Hastings v Gulliver, do not receive a hearing in this case.   

 In Lagarde, De Bardeleben  and Zeckendorf  the courts assess whether corporate 

efforts vis a vis the assets, or other form of connection to the assets, are sufficient to 

generate property-like rights (“an expectancy in the property”) which become the subject 

of the director's trust and the object of his duty to act. The courts, without attribution, 

appear to be deploying a Lockian conception of property. For  John Locke, in an idea set 

forth in in his Second Treatise of Civil Government, the exertions and efforts of individual 

labour generate a property claim. Objects resulting from one’s labor and efforts become 

the property of the person exerting those efforts:  

The labor of his body, and the work of his hands, we may say, are properly his. Whatsoever 

then he removes out of the state that nature hath provided, and left it in, he hath mixed his 

labor with, and joined to it something that is his own, and thereby makes it his property.178 

                                                 
176 37 So. 511, 515 (1904) (emphasis supplied); citing Lagarde v Anniston  and Robinson v Jewett in support. 
177 12 Ariz. 245, 261-262 (1909). 
178 J. Locke, Second Treatise of Civil Government (    ), section 27. 
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This proprietary framework for thinking about the distribution of opportunities between 

director and corporation directs the court to think about the nature of the relationship 

between the corporation and the connected asset which justifies a property-type right (as 

between the director and the corporation). Necessarily this structure opens the door to a 

wide range of possible connecting factors: the characteristics of the corporation – what 

business it carries out does, what it might carry out;  as well as a wide range of actions, 

effort levels and intentions.  Importantly, a property lens is likely to be demanding of to 

the extent of the connection required to justify the corporation’s claim and to exclude the 

director from personally exploiting the opportunity. Property rights are laboured for and, 

necessarily therefore, not obtained easily: the efforts in Lagarde  were insufficient for 

Judge Sharpe to recognise a claim, whereas the more extensive efforts in De Bardeleben 

generated a “property right”. Accordingly, the corollary of the ready acceptance of the 

property/expectancy framework in the early connected assets U.S. cases has a pro-

director bias.  A thesis that is certainly borne out by the outcome in many of the early 

cases. 

What is also notable when these cases are juxtaposed next to the English cases 

we considered in chapter [ ] is that although the early equity cases thought about 

opportunities through the property-like framework of connection, the U.S. corporate 

cases easily join these dots to an explicit property-right lens, whereas the English courts 

either did not do so or equivocated on the deployment of this term. What then is striking 

about the early US corporate case law is how quickly the lens of property-rights is 

foregrounded.   Whereas for the early English equity cases, although the idea of property 

was implicit in the development of the second no-profits rule, it was rarely foregrounded 

and when it was foregrounded it was contentious. It was not, as Lord Upjohn protested, 

using the term in its “normal sense”.  

  

 

2. Extending the Structure  

Lagarde and Zeckendorf form the structural and substantive basis of the corporate 

opportunities doctrine in a trilogy of cases involving oil and minerals which in turn were 

subsequently influential in the development of connected assets law in multiple 

jurisdictions including, Delaware, New York and New Jersey.   In the Colorado case of 

Carper v Frost179 in 1922, a director of an oil corporation purchased potential oil tracts in 

his own name whilst on a business trip, although he was not tasked by the corporation 

with acquiring these tracts.  Indirectly, through CORPUS JURIS, the Supreme Court of 

Colorado stated the law as that set forth in the Zeckendorf quote, set out above.  The court 

held that the director was entitled to take the opportunity himself. The director was not 

“duty bound” to acquire the opportunity for the corporation as the corporation had no 

“expectancy” in the opportunity. This conclusion was based on the fact that: the 

corporation had not shown a specific interest in the property; it was offered to him 

“personally”; and, although on a business trip, he was not sent on the trip “for the 

                                                 
179 72 Colo. 345 (1922). 
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specific purpose of finding oil lands”.180  In the Mississippi case of Pioneer Oil v Anderson181 

a director of a company took an oil and gas lease in his own name even though the 

corporation was apparently negotiating for the lease itself, although not through this 

director. The Supreme Court of Mississippi, repeated verbatim, but without citation, the 

general fiduciary standard set out in Lagarde as well as its demarcation of duty by 

property.182 This property-rights approach was reinforced, again indirectly through 

CORPUS JURIS,  through the framework set out in Zeckendorf.  Applying this approach the 

court concluded that the corporation had no interest or expectancy in relation to the 

lease. For the court merely negotiating for the same connected asset would not generate 

such an interest or expectancy.  

The mere fact that a plaintiff corporation was negotiating for the purchase of certain 

property did not give it such an interest and expectancy therein as would render a purchase 

thereof by its president and secretary a breach of their fiduciary obligation amounting to a 

fraud.  

For the court in Pioneer the opportunity was “a mere hope or desire” for the corporation 

which was insufficient to generate a legally cognisable “interest and expectancy” in the 

opportunity. For this court, consistently with the cases considered above, the 

corporations claim on the opportunity appeared limited to the familiar circumstance 

where the director was explicitly charged with acquiring the connected asset or the asset 

was so essential to the corporation that the failure to acquire it would “cripple or injure 

the corporation”.183    

The 1935 Colarado Case of Colorado & Utah Coal v Harris184 involves both a 

similar fact pattern and approach. For the Supreme Court of Colorado, citing Carper, 

Lagarde and Zeckendorf, the director could not take the opportunity  if he had a duty to 

acquire it, which for this court he would have had if: (i) the taking of the connected asset 

would “defeat the very purpose of its organization”; (ii) the director had been specifically 

charged with obtaining the opportunity; or (iii) the company could “establish an interest, 

actual or in expectancy in the property in question”.185  The court concluded that the 

company had no such interest in expectancy and that, therefore, the opportunity 

belonged to the director and he “was at liberty to act for himself”.  They observed that: 

Even had [the Director] gained all his knowledge through his connection with plaintiff, and 

even had plaintiff been, in a general way, “negotiating for and endeavouring to purchase” 

the interests involved, something more is required to establish the essential expectancy and bar 

[the director] from acquiring individually (emphasis supplied).186 

What else would amount to “something more” that would establish an “essential 

expectancy” is not clearly set out by the court. The court suggested that the company 

                                                 
180 Ibid at 348. 
181 151 So. 161 (1933). 
182 Bid 163. 
183 Ibid. 
184 49 P.2d. 429 (1935) 
185 Ibid at 430. 
186 Ibid at 431. 
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must show that the opportunity had value to it and that it had a practical use for it.187 

One would have thought that the act of negotiating and endeavouring to purchase the 

asset would have satisfied both of these criteria, which suggests that for this court the 

“something more” is much more demanding that these indicative criteria suggest.  

Nevertheless, although ambiguous, this idea of “something more” usefully articulates the 

driving idea of this property-lens: that it is the extra-ordinary nature and extent of the 

connection between corporation and asset that is the basis for the property-like claim. 

And it supports the intuition, articulated above, that a property lens is likely to be 

demanding in this regard. It is also noteworthy that in Colorado & Utah Coal the court 

explicitly sets out one of the possible policy drivers for the Court’s receptivity to the 

restrictive approach taken in the Lagarde and Zeckendorf approach.  The court observed 

that the corporation had been “investigating numerous other coal properties” and that if 

the corporation was deemed to have an interest or expectancy in this property then it 

would have a “virtual monopoly” on all coals fields as far as all directors and officers 

were concerned “forever precluding them” from entering the mining business. A 

demanding quasi property based approach dovetails with a view that access to land and 

minerals in “unclaimed” parts of the United States was available on “democratic” first 

come / discovery / labour / efforts basis.188 It is notable in this regard that the majority 

of the connected assets cases herald from the states that were the focal point of land and 

mineral distribution in the 19th century and, therefore, were locations where ideas, 

debates and policy concerns about the distribution of unowned assets were likely to the 

foregrounded in the minds of citizens and the judiciary. States such as Colorado and 

Arizona and, discussed below, Kentucky. This West/Mid-West focus of the case law 

contrasts with the other areas of law considered in this book, where legal developments 

are focused on the East Coast states of New Jersey, New York and Pennsylvania in 

particular.  

 This property lens, and its standard bearers of Lagarde, Zeckendorf  and Colarado & 

Utah Coal extended North and towards the Eastern Sea Board by the end of the 1930s 

and early 1940s. We discuss Delaware separately below. In the New York, New Jersey 

and Iowa cases of Blaustein v Pan American Petroleum,189 Solimine v Hollander,190 and  Ontjes v 

Macnider191 the above cases and their property lens are adopted. In Blaustein, for the Court 

of Appeals citing Colorado & Utah Coal192 the question of whether the opportunity 

belonged to the corporation was a function of whether the corporation had a “tangible 

expectancy” in the property, an expectancy which amounted to an emerging right: “a 

right which was in its nature inchoate”.193 In Solimine the New Jersey Court of Chancery 

quoted the standard Zeckendorf paragraph and explicitly followed Lagarde in holding an 

                                                 
187 Ibid 431. 
188 For example, the Homestead Act of 1862 and the General Mining Law of 1872. 
189 56 N.E.2d 705 (1944). 
190 128 N.J. Eq. 228 (1940). 
191 232 Iowa 562 (1942). 
192 Although the Court of Appeals did not cite the any of the other property cases cited above, Lagarde and 
Carper Frost, were cited in the Supreme Court (Appellate Division)'s judgment (31 N.Y.S.2d 934 (1941)).  
193 Supra note [  ] at 713. 
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expectancy would typically “grow[..] out of an existing right”.  In Ontjes v MacNider194 a 

director of the plaintiff corporation purchased shares in another company (Company B) 

in which the plaintiff corporation already held shares. Furthermore, the opportunity was 

identified by the defendant director while attending a meeting of Company B on behalf 

of the plaintiff corporation.  Following Solimine and relying heavily on Colarado & Utah 

Coal the Iowa Supreme Court held that the director was allowed to keep the opportunity 

and that the “primary question” was whether the opportunity was essential to the 

plaintiff corporation and if not whether it is “one in which it has no interest or 

expectancy”.  

 

 

C. DUTY DEMARCATED BY CORPORATE INTEREST (THE 

“CORPORATE INTEREST LENS”) 

 

Another strand of cases, also building on equity’s prohibition on a conflict of interest and 

duty, provides an alternative lens for connected asset law. As we have seen, the property 

lens cases, and the New York cases which serve as their foundation, cases took a narrow 

view of the duty in relation to connected assets with which personal interest could 

conflict: a positive duty extended only to assets in relation to which the corporation has 

developed a property-like expectancy, that were foundational to the company, or in 

relation to which the director in question was under a specific duty. By way of contrast, 

in this second strand of cases, the courts make a move similar to the one made in the 

post-Boardman company law cases in the United Kingdom.195 In these cases the no-

conflict obligation is understood first as the prohibition of a conflicts of interests 

(corporate and personal) rather than as a conflict of duty and interest. That is directors 

are subject to an obligation not to act in in a personal capacity in a way which is adverse 

to the general interests of the corporation. It follows, therefore, that an exploration of 

the meaning of corporate “interests” determines whether the director can take the 

connected asset for himself.  In this line of cases, corporate interest is not understood 

through an idea of a property-like claim on the connected asset, but rather through a 

general idea of what a corporation of this nature would, or could, be interested in. In 

some of these cases this negative duty becomes a positive duty to act to pursue 

opportunities which are deemed to be in the corporate interest; a positive duty which 

may not be brought into conflict with the director’s personal interests. Notably, although 

this line of cases take a broad view of the nature of such interests, practical factors 

limiting “interest” mean that in nearly all of the cases the directors were allowed to take 

the opportunity in their personal capacity.  

 

 

                                                 
194 A case that remains the leading case in Iowa, see Sauer v Moffitt  263 N.W.2d 269 (1984); Connolly v Bain 
484 N.W. 2d 207 (1992). 
195 See pp [ ] – [ ]. 



DRAFT 

 

55 

 

The first case to adopt this approach was the New York case of Murray v 

Vanderbilt, in which, as we noted above, the court held that the law did “not prevent the 

performance of act which could not conflict with the interests of the company”.  Another early 

example of a conflicts of interest-based approach to connected assets is found in the 

1885 Maine case of Sandy River R.R. v Stubbs,196 a case in which the plaintiff railroad 

corporation had tried and failed to obtain a right of way across some land.  The 

defendant director, with the consent of the other directors, subsequently purchased a 

larger piece of land which included the land on which the right of way was sought. At the 

time of purchase the other directors made it clear that they had no interest in the 

property.  Nevertheless, the company subsequently entered into negotiations to buy the 

fee simple in the land.  Upon the defendant director’s refusal to transfer to the 

corporation anything but a lease, an action was brought claiming the whole land was held 

on trust for the corporation. Personal and corporate “interests” structure the Supreme 

Court of Maine’s analysis. The Court’s judgment is rooted in equity and fiduciary loyalty. 

Drawing on the New York trust case of Duncomb v New York, H & N.R. Co.,197 the court 

refers to: “the important doctrine by which equity requires that the confidence imposed 

in a trustee shall not be abused for his personal interests”.  Projecting from this general 

standard of loyalty  the court concludes the defendant director “did not act… in anyway 

inconsistent with the interests of his cestui que trust [the corporation]”; or “acquire for 

himself an interest adverse to his company”.198 The former proposition is borrowed 

directly from the 1820 Kentucky Court of Appeals trust case of M’Clanahan’s Heirs v 

Henderson’s Heirs, which refers only to “the English Chancellors” for supporting 

authority.199  For the court in Sandy River the other directors’ approval of the director's 

purchase and their disavowal of any corporate interest at the time of purchase 

demarcated the corporate interest for the purposes of this no-conflicts standard. Again, 

as in Murray v Vanderbilt, real facts mould corporate interest.  

 There are several other early examples of directorial loyalty being understood in 

terms of safeguarding the general corporate interest. Consider, for example, the 1913 

case of Jasper v Apalachian Gas Co.,200 directors of an Oil and Gas company acquired in 

their personal capacity a franchise to use Lexington City streets to distribute gas. An 

action was brought by the company claiming this franchise inured to the company’s 

benefit.  The Court of Appeals of Kentucky drew on Murray v Vanderbilt in adopting an 

approach that imposed on directors a broad duty that would, in a going concern 

corporation, prevent the taking of opportunities that fell within the corporations general 

interests, and acknowledged, as a corollary thereof, a positive duty to exercise corporate 

powers to pursue such opportunities: 

                                                 
196 77 Me. 594 (1885). 
197 84 N.Y. 199 (1885). 
198 Ibid at 602. The former proposition is borrowed directly from the 1820 Kentucky Court of Appeals 
trust case of M’Clanahan’s Heirs v Henderson’s Heirs  
199 9 Ky 388 (Ky). The court also cites Van Epps v Van Epps 9 Paige Ch. 237 (1842). 
200 153 S.W. 50 (1913). 
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These cases, it seems to me, are rested on the true principle that when one accepts a 

position of trust in the management and conduct of the affairs of the corporation, he owes 

to the said corporation the duty, not only to conduct, promote and safeguard its interests, 

but also the further duty of refraining from doing anything whatever that would injuriously 

affect said corporation, or deprive it of any profits which his skill and ability might properly 

bring to it, or enable it to make in the fair and legitimate exercise of its powers.201 

Corporate interests are explored in this case in two different respects: (i) the “scope 

nature and purpose” of the business as set forth in the articles of incorporation, which 

did not include the area of business in which the opportunity fell; and (ii) the effect to 

the corporation’s insolvency. Effectively, as the corporation “was to all practical intents 

and purposes dead” the duty “of refraining from doing anything whatever that would 

injuriously affect said corporation” ceases because, accepting the plaintiff’s submission, 

“the interests of the insolvent, practically defunct, corporation are in no way prejudiced”.202 

Accordingly, the directors could take the opportunity. 

The later 1923 Kentucky case of Lancaster Loose Leaf Tobacco Co. v Robinson203  

builds on the approach adopted in Jasper and Murray. In this case a director of a tobacco 

warehouse company purchased and sold tobacco at a substantial profit. The corporation 

claimed that these profits were held on trust for the corporation. In determining whether 

the opportunity was one that could be taken by the director himself the court again 

explored the issue through the applicable standard that an officer of the corporation “will 

never be permitted to place himself where his personal interests are antagonistic to those 

of the corporation”.204 Of central importance to the court in deciding the case was the 

fact that the trading of tobacco was not within the corporations “line of business”.205  

The practical reality of what the corporation did (its “line of business”), coupled with the 

fact (echoing Jasper)  that such activities did not appear to fall within the corporation’s 

objects as stated in the charter, qualified corporate interest for the purposes of this 

loyalty / conflict based lens. There could be therefore no “antagonism whatsoever 

between his interests as an individual and his duty as an officer of the corporation”, 

which is understood as a positive duty to act in the corporations interests.206  For the 

Court in Lancaster, it followed naturally that as the director could not place himself in a 

position in which corporate and personal interests conflicted, that he had a positive duty 

to pursue opportunities that fell within that interest. For this Court the connected assets 

problem is addressed through both a duty to avoid a conflict of interests or, as the other 

side of this duty-coin, a duty to avoid a conflict of interest and duty, coupled with a 

broad positive duty to pursue connected assets that fall within the corporate interest. In 

                                                 
201 Ibid at 56. 
202 Ibid at 54 (emphasis supplied). 
203 250 S.W. 997 (1923). 
204 Ibid 998. 
205 Ibid 999: “to deny an officer of a corporation the right to do business for himself and for his own 
benefit in a line which the corporation was not engaged in, and had never been, would be carrying the 
principle contended for to an unauthorised extent”. 
206 Ibid 999 directly thereafter: “the only interest the corporation had was in receiving the commissions for 
this tobacco.” 
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relation to both of these obligations, as in all of the cases using these lenses, we see a 

pragmatic willingness to allow real world facts to restrict the reach of the corporate 

interest.   

Three general points about these cases and this legal lens are noteworthy. First, 

the lens of property-like rights, belonging and ownership is absent from these cases; the 

directors’ ability to take connected assets is not dependent at all on whether the 

corporation's relationship to the connected asset provides a sufficient justification for an 

exclusionary property-type right. This makes sense as the property-based arose in the 

U.K. and the U.S. when a proscriptive or narrowly prescriptive understanding of duty 

imposes no obligation vis a vis the connected asset. With a conflict of interests approach, 

or a broad prescriptive understanding of duty connected to corporate interest, there is no 

work for a property-based approach to do.  Secondly, the different corporate interest-

based and property-based lenses generate very different substantive outcomes. In Jasper, 

Murray and Lancaster although the directors were allowed to keep the opportunities, had 

the company been solvent and able to afford it or had it been in the company’s line of 

business then taking the opportunity would have been antagonistic to the corporate 

interest and they would have had to account to the corporation for the profits they made. 

By way of contrast, applying the property-rights framework, we saw in the Lagarde, 

Zeckendorf, and Colorado & Utah Coal cases, that financial capacity and line of business do 

not provide the answer to whether the opportunity is one that could or could not be 

taken by the company. In many of these property-lens cases, the opportunity was held 

not to belong to the company yet it would have fallen within the understanding of 

corporate interest provided by the interest-duty lens cases and, more specifically, the 

financial capacity and line of business considerations would have been satisfied.  

A third important observation about these corporate interest cases is their 

relationship to prior equity doctrine. The conflicts duty lens is adopted but then it is cut 

free of the non-corporate equitable constraints placed upon that doctrine. As we have 

seen English courts did not identify a prescriptive duty to act positively in the corporate 

interest until the late 20th century. Consider also capability facts and, in particular, 

financial capacity. As we have seen, Nineteenth century English and American courts of 

equity had long articulated the view that in the self-dealing context courts should not 

inquire into the fairness of  a transaction. One of the justifications for this abstention was 

that courts were incapable of actually determining what in the circumstances was or was 

not fair. This same evidential concern is clearly potentially applicable to the question of 

financial capacity. As we have seen English courts readily adopted this justification in 

their rejection of financial capacity as a relevant concern in connected assets cases. But in 

these U.S. cases we see no concern whatsoever about these difficulties. Courts treat the 

question of conflicting or antagonistic interests to be answered by reference to the 

practical context of the corporation’s business. These courts feel unconstrained by the 

wholly different context in which the borrowed standards were formed. They borrow a 

lens – the conflicts lens -  and they readily adapt it to this new context. The constraints of 

the site from which the lens is borrowed, are treated as irrelevant.  
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 In a few cases do we see the courts taking seriously equity’s concern with the 

possibility rather than the reality of conflict. One such case is Irving Trust Co v Deutsch,207 a 

Federal Court of Appeal case, where the directors of a Delaware company purchased 

shares in a company that owned patents that were deemed to be essential to the plaintiff 

company. However, the directors purchased the shares only after they had tried and 

failed to raise finance so that the corporation could purchase them.  The Second Circuit 

of the Court of Appeals approached this connected asset problem firmly through the 

lens of the conflict of personal and corporate interest. The court’s judgement is firmly 

within the strict equitable tradition. For this court,  Judge Cardozo's “unbending and 

inveterate” and, at the time it was given,208 wholly out of date view of the fiduciary 

relation, set forth in cases such as Wendt v Fisher209 and Meinhard v Salmon,210 casts a 

shadow over Irving:  

Uncompromising rigidity has been the attitude of courts of equity when petitioned to 

undermine the of undivided loyalty by the “disintegrating erosion” of particular exceptions.  

The defendant directors accepted that the applicable rule prohibited conflicts of personal 

and corporate interest, but claimed, following Jasper, that as the corporation had not 

succeeded in raising the necessary finance there could be no conflict between corporate 

and personal interests. Without access to the finance the corporation was no longer 

interested in the opportunity. As a factual matter the court was clearly suspicious of the 

directors’ actual efforts in this regard. This suspicion compounded the judge’s willingness 

to follow Meinhard and reject the qualification to the rule. The Court observed that: 

If directors are permitted to justify their conduct on such a theory, there will be a 

temptation to refrain from exerting their strongest efforts on behalf of the corporation  

In contrast to Murray, Jasper and Lancaster Loose Leaf  corporate interest is not adapted to 

the practical context of the corporation.  This theoretical rather than practical approach 

to the corporate interest was considered in a limited number other cases.211 Importantly, 

it was considered and effectively rejected in  Guth v Loft,  the most important of US 

corporate opportunity cases, which we consider below.  

 

 

D. CONNECTED ASSETS IN DELAWARE LAW: GUTH V LOFT 

 

Prior to Guth v Loft, decided in 1939, Delaware had no case law dealing directly with 

connected assets. Irving Trust involved a Delaware Corporation, but it was a Federal 

                                                 
207 Irving Trust Co. v Deutsch 73 F.2d 121 (1934). 
208 A view that takes not account of the transformation of self-dealing law that we tracked in chapter [  ]. 
209 243 N.Y. 439 (1926) citing Munson v Syracuse (considered in depth at pp [ ] – [ ]) s in support of the 
proposition that: “only by this uncompromising rigidity has the rule of undivided loyalty been maintained 
against disintegrating erosion”. 
210 249 N.Y. 458 (1928).  
211  See, for example, the New York case Hauben v Morris 291 N.Y.S. 96 (1936). 
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Common law case under the pre-Erie approach to diversity cases.212 Just as we saw in the 

context of self-dealing and in the duty of care, connected assets law provides another 

example of Delaware’s triumph as the market leader in corporate law213 prior to actually 

having any home grown case law.  Guth v Loft provides another example of how 

Delaware’s law is the product of an attempt to synthesise and organise disparate 

approaches to corporate legal problems formed in other states. In the self-dealing 

context, for example, it harmonized different paths to the same fairness standard – 

remedial fairness and the fiduciary fairness standard. However, in the connected assets 

context harmonization is more problematic, because the two approaches found in the 

prior case law are conceptually incommensurable and lead to very different substantive 

outcomes.  

On the facts, Guth v Loft is an easy case. It is difficult to imagine that any 

approach to the connected assets problem would not have found in favour of the 

corporation. Guth, the President and dominant director of Loft Inc.,  acquired shares in 

the Pepsi Cola company at a time when Loft Inc., whose main business was retail stores 

that sold inter alia soft drinks, was considering (at Guth’s direction) replacing Coca Cola 

with an alternative cola provider. Following the purchase of Pepsi by Guth, Loft’s 

financial and personnel resources were used to develop the Pepsi brand. Loft brought an 

action subsequently claiming that the Pepsi opportunity and resulting profits belonged to 

Loft.  

The Chancery Court and the Supreme Court judgments in Guth fuse the 

pragmatic corporate interests and the property-rights lenses. They cite the majority of the 

cases set forth above in relation to both lenses. Given the respective pro- and anti-

director bias of the property and corporate interest lenses, it is unsurprising to find the 

litigants pitching the corporate interests approach (for the plaintiffs), exemplified by 

Irving v Deutsch against the property-based, and more director friendly, approach (for the 

defendants), exemplified by Lagarde, Colorado & Utah Coal, and Pioneer.214  The result is 

judgments that borrows from both.  

The Chancery Court adopts the lenses of conflict of interests and conflict of 

interest and duty.  But duty is demarcated primarily by the corporate interest lens not the 

property lens. For the Chancery Court the key question was whether the opportunity was 

“of practical but not merely of theoretical interest to it.”215 In support of this position the 

Chancery Court cites Irving, however, there is no Irving-like attempt to channel the 

“unbending and inveterate” equitable fiduciary doctrine directly into corporate law. Like 

the courts in Murray, Jasper, and Lancaster Leaf,  this court of equity willingly adapts the 

general fiduciary duty of loyalty to the practical context of the corporation. Accordingly, 

as the opportunity was “in the line of Loft’s business” it was of “practical and not 

theoretical interest to it,” the taking of it placed the director in a position of conflict.  As 

                                                 
212 Prior to the U.S. Supreme Court’s decision in Erie Railroad Co. v Tompkins 304 U.S. 64 (1938), Federal 
courts were able to ignore the local state court common law pursuant to the U.S. Supreme Court’s decision 
in Swift v Tyson 41 U.S. 1 (1842). 
213 [Place a date on Delaware’s “winner status”]. 
214 2 A.2d 225, 239 (Del.Ch. 1938). 
215 Ibid  240 (emphasis supplied). 
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part of this pragmatic calibration of a positive duty to further the corporate interest, the 

court accepts that it is arguable that such a duty would not extend to situations in which 

the opportunity is discovered in the director’s personal capacity. Given this, the court 

proceeds to consider the relevance of a property lens.216 However, the Court’s use of the 

property framework does not draw directly from the Lagarde-Colorado line of cases. Here 

it is the use of the corporations resources to develop the opportunity that results in the  

in the property becoming “in contemplation of equity the property of Loft”.217   

The Supreme Court’s judgment in Guth v Loft,218 which has subsequently served 

as the locus classicus of U.S. corporate opportunities law, attempts, like the Chancery 

Court, to navigate a path between the two conceptually and substantively different 

approaches to connected assets considered above. The court cites the majority of the 

property and corporate interests cases and holds that there is a “rule of corporate 

opportunity” found in these cases that are “manifestations of the general rule that 

demands of an officer or director the utmost good faith219 in his relation to the 

corporation”. Here the court uses the idea of utmost good faith as one expression of an 

“undivided” obligation of loyalty that regulates the taking of the opportunity: 

The rule that requires an undivided and unselfish loyalty to the corporation demands that 

there shall be no conflict between duty and self-interest. The occasions for the 

determination of honesty, good faith and loyal conduct are many and varied, and no hard 

and fast rule can be formulated. The standard of loyalty is measured by no fixed scale. 

Guth is peppered with powerful imagery about this “broad”220 duty of loyalty.  It is: 

“undivided”, “inveterate and uncompromising”221 and “rigid”222; it “extinguishes all 

possibility of profit flowing from a breach of confidence imposed by the fiduciary 

relationship”. The corporate opportunity doctrine is presented as the product of this 

loyalty obligation.  

Two caveats, however, need to be registered in relation to these claims about 

loyalty and the rule of corporate opportunity. First, as we have seen, the extent of the 

loyalty obligation to avoid a conflict of interest and duty in relation to connected assets 

can vary significantly according to the nature of the duty with which personal interest 

cannot conflict. A solely proscriptive duty of good faith in exercising corporate power, or 

a prescriptive duty of good faith limited to opportunities which are essential to the 

corporation or in which the corporation has a property-like claim, may be 

“uncompromising” and “rigid” only in relation to a very narrow idea of loyalty and leave 

large swathes of ostensibly disloyal conduct unregulated. Similarly, a no conflict of 

interests approach can generate a broad loyalty obligation when corporate interest is 

                                                 
216 Ibid at 240. 
217 Ibid. 
218 23 Del.Ch. 255 at 270 (1939). 
219 We will explore further Guth’s use of the good faith terminology in Chapter [  ]. 
220 Supra note [ ] at 273. 
221 Ibid 270. 
222 Ibid. 
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understood in terms of what a company is generally interested in; but a narrow obligation 

if “interest” if understood through the lens of a property interest or expectancy.        

Moreover, not only can we query the powerful hyperbole about loyalty by 

highlighting the disconnect with the limited nature of the loyalty obligation generated by 

many of the cases on which Guth relies, but more fundamentally we can also question the 

claim that the corporate opportunity rule is in fact a direct “manifestation” of the duty of 

loyalty.  As we saw above, in the property-lens cases the ultimate question was whether 

the director was in breach of duty.  However, although duty, not property, determined 

liability, without a quasi-property finding there could be no breach of duty in relation to 

the opportunity. The property-like expectancy in the opportunity generated the 

obligation to act, to which an obligation to act loyally – in honest good faith – then 

applies, just as an obligation to act in good faith in the corporate interest applies to an 

exercise of corporate power.  The property lens thereby served duty. Through this lens 

the nature and extent of the corporate opportunity doctrine is not determined by a broad 

obligation of loyalty but by ideas about justifiable property claims and entitlements.   This 

contrasts with the corporate interest lens which involves an exploration of the no-

conflicts loyalty obligation: the extent to which loyalty was actually compromised by the 

taking of an opportunity; whether the company was or was not practically interested in 

the opportunity.  Through this latter lens any prescriptive obligation to act flows from 

the exploration of the corporate interest: the inability to take an opportunity due to 

conflict leads to duty to pursue that opportunity on behalf of the corporation.  

In relation to the nature of the duty owed by a director in relation to the 

opportunity, the Supreme Court draws on both the property-lens and corporate interest 

lenses.  On the one hand, it refers to the duty “affirmatively to protect the interests of 

the corporation”223 and uses, without attribution, the language of positive duty from 

Jasper set forth above;224 whilst, on the other hand, on the next page of the judgment, it 

approves of, and quotes from, Fletcher’s Cyclopedia of Corporations,225 which sets forth 

a narrow conception of a positive duty echoing Lagarde and its progeny. Ultimately, 

however, a narrow property approach to prescriptive duty dominates.  This is seen 

conceptually from the central question which organises the Supreme Court’s judgment: 

“whether the opportunity, in the circumstances, belonged to Loft”.  A duty is only owed 

to the company in relation to an opportunity if it belongs to the company.  

Although the Chancery Court had concluded that the opportunity was “in 

contemplation of equity” Loft’s property, the appellants argued that this question of 

                                                 
223 Ibid. 
224 Ibid: “A public policy existing through the years…has established a rule that demands of a corporate 
officer…the most scrupulous observance of his duty, not only affirmatively to protect the interests of the 
corporation committed to his charge, but also to refrain from doing anything that would work injury to the 
corporation or deprive it profit or advantage that which his skill and ability might properly bring to it, or to 
enable it to make in the reasonable and lawful exercise of its powers” (Ibid). 
225 Ibid at 273: “The question is not to be decided on narrow or technical grounds, but upon broad 
considerations of corporate duty and loyalty. As stated in 3 Fletcher Cyclopedia, Corporations §862, an 
authority seemingly relied on by the appellants, 'there is a vast field for individual activity outside the duty 
of a director, yet well within the general scope of a corporations business. The test seems to be whether 
there was a specific duty, on the part of the officer sought to be held liable, to act or contract in regard to 
the particular matter as the representative of the corporation.’” 
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belonging had not been answered by the Chancery Court. The Supreme Court, however, 

found that the Chancery Court had identified all the elements of belonging.  There were 

two components of the court’s consideration of this question. First, the Supreme Court 

accepted that there is distinction between opportunities which were presented to the 

director in his personal capacity and opportunities that are presented to the director in 

his corporate capacity.226 Citing the major property-lens cases, the court holds that 

whether the director can personally exploit the opportunity when it came to him in his 

personal capacity depends on the relationship of the connected asset to the opportunity 

and, more specifically, whether: (i) it is essential to the corporation; or (ii) whether the 

corporation has an “interest or expectancy” in it.  This is a purified Lagarde property-lens. 

There is no reference to duty or loyalty here, just consideration of factors that generate a 

property-like claim over the asset.  The private nature of the discovery appears to exclude 

any duty owed in relation to the asset. For the Delaware Supreme Court it is the essential 

nature of the opportunity which grounds the claim of belonging, just as in Lagarde the 

court focused on whether the opportunity “is shown to be necessary for the continuance 

of the business.” However, the essential nature of the opportunity is not enough to 

ground the claim or alone serve as the basis of a property like expectancy.  Rather, in 

addition to the essential nature of the claim there must be “something more”227 that 

provides an interest or expectancy.  

Where, on the other hand, the opportunity is presented to the director in his 

corporate capacity, for the Delaware Supreme Court duty is combined with property, and 

the conflict lens cases combined with the property lens cases: 

If there is presented to a corporate officer or director a business opportunity which the 

corporation is financially able to undertake, is, from its nature, in the line of the 

corporation's business and is of practical advantage to it, is one in which the corporation has 

an interest or a reasonable expectancy, and, by embracing the opportunity, the self-interest 

of the officer or director will be brought into conflict with that of his corporation.228 

This statement of the rule has come to be known as the “Guth Rule”. On first blush the 

Supreme Court appears to borrow more heavily from the corporate-interests lens 

prioritised by the Chancery Court. The first, and key, considerations in the Rule borrow 

directly from the Murray v Vanderbilt line of cases: whether the opportunity was in the 

corporation's line of business and whether it had the requisite financial capability to 

exploit the opportunity. The final consideration is whether in taking the opportunity 

there arises a conflict of interests.  It is noteworthy that although these factors are the 

products of the corporate-interests cases – which did not deploy or need229 a property 

lens – they are used here to determine the ultimate question of “whether the opportunity, 

                                                 
226 It is noteworthy that in most of the property-lens cases cited in support of this proposition it was clear 
that the discovery of the opportunity was entangled with the director's corporate capacity. Carper v Frost 72 
Colo, 245 (1922) being the arguable exception, although even in this case the opportunity was identified on 
a business trip. 
227 The court in Guth does not use this term, but refers cites Colorado & Utah Coal which, as we discussed 
above, deployed this idea. 
228 Supra note [ ] at 273. 
229 See text to notes [ ] – [ ]. 
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in the circumstances, belonged to Loft”. But in addition to the conflicts rule-progeny the 

Guth Rule also includes a key element of the property approach in the list of relevant 

factors, namely the requirement that the corporation has “an interest or a reasonable 

expectancy” in the opportunity. 

Although the property lens provides only one of the four considerations in the 

Guth Rule and the conflicts lens the other three, the property-lens dominates. As we 

have seen “interest” through the corporate-interest lens – where the question is whether 

a corporation’s “interests” would encompass the opportunity in question - means 

something very different than “interest” through the property lens, which means a 

property-like interest “in” a connected asset; an approach that focuses on the nature of 

the relationship between the corporation and the connected asset. If an “interest or 

expectancy” in this latter sense is required in order for a company to have a claim on the 

connected asset, then clearly in many opportunity scenarios a conflict between personal 

and corporate interest (in the broader sense) may exist – including where the connected 

asset is in the corporation’s line of business and it has the financial capacity to exploit it - 

but the director may still legitimately take the asset. Conversely if a corporation has a 

relationship with the asset that justifies the finding of a property-like interest or 

expectancy then it will be self-evident that the corporation is of the view that the 

opportunity is in its line of business. Accordingly, if this requirement of “interest or 

expectancy in the opportunity” is intended to borrow from the approach we find in the 

early property-lens cases then it leaves no space for general corporate interest lens 

adopted by the Chancery Court, notwithstanding that the Guth Rule adopts both the 

standard and the specific products of its application.  

In applying “interest or expectancy” the Supreme Court in Guth, as in Lagarde  

and its progeny, focuses on the whether the opportunity was essential to the company in 

determining whether an interest or expectancy on the opportunity exist: 

That it had no existing property right therein is manifest; but we cannot agree that it had no 

concern or expectancy in the opportunity within the protection of remedial equity. Loft had a practical and 

essential concern with respect to the cola syrup… a cola beverage has come to be a business 

necessity for soft drink establishments… it became a matter of urgent necessity for Loft to acquire 

a constant supply of some satisfactory syrup.230 

Elsewhere in the judgment the court affirms the centrality of the foundational nature of 

the opportunity to this approach. Prior to analysing the Guth Rule factors the court 

observes: 

The real issue is whether the opportunity to secure a very substantial stock interest in a 

corporation to be formed for the purpose of exploiting a cola beverage on a wholesale scale 

was so closely associated with the existing business activities of Loft and so essential thereto, as to bring the 

transaction within that class of cases where the acquisition of the property would throw the 

corporate officer purchasing it into competition with his company.231 

                                                 
230 Supra note [ ] at 280 (emphasis supplied). 
231 Ibid at 277. 
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E. THE TRAJECTORY OF GUTH V LOFT 

 
The dichotomy between the corporate-interests and property lens that Guth attempts to 

harmonize leaves a conceptual indeterminacy at the heart of Delaware connected assets 

law because these two lens cannot be combined. Although the outcomes of their 

application overlap, they are not congruent. This conceptual indeterminacy is highlighted, 

and drives conflicting outcomes, in the case of Johnston v Greene,232 a case in which the 

President and CEO of a company that was sitting a cash pile looking for investments, 

was presented with an opportunity in his personal capacity which he took in that 

capacity. The Chancery Court, however, was of the view that the opportunity came to 

him as a result of his reputation as a financier, which was a product of his role in the 

company. A derivative action was brought claiming an accounting for profits from the 

opportunity. For the Chancery Court the lens and the analysis was structured through 

loyalty. Quoting Guth they observed that “the question is not one to be decided on 

narrow or technical grounds, but upon the broad considerations of corporate duty and 

loyalty”. For this court the opportunity “belonged” to the company, not because the 

company had a property-like interest or expectancy but because the corporation was 

interested in this type of opportunity and therefore by taking it for themselves the 

directors put their interests first and acted disloyally:  

The opportunity was one in which [the defendant corporation] had an “interest” in the 

sense that through the [defendant director] it was actively seeking valuable investments.233 

It followed, that the defendant director had a prescriptive duty to find such 

opportunities. The court placed particular emphasis on the fact that he was the CEO.234 

The Supreme Court took a different approach, in terms of lens and outcome. 

The Supreme Court focused upon the property-lens aspect of the Guth rule and the 

question of whether or not the plaintiff corporation has an “interest or expectancy” in 

the opportunity “in the sense that those words are used [within…] the law of corporate 

opportunities”.235 As we have seen the property lens focuses upon the nature and extent 

of the relationship of the corporation to the opportunity.  This is not merely about a 

possible connection between what the corporation does and the nature of the 

opportunity, it is “something more”236 than that, although the nature of that “more” is 

somewhat elusive to identify. Sometimes it has been about the inimical nature of the 

opportunity to corporate purpose, in others about the instruction of the officer to 

acquire the opportunity, in others still about the investment made by the corporation in 

attempting to acquire the asset. In understanding this term the Supreme Court in Johnston 

                                                 
232 121 A.2d 919 (1956). 
233 Greene v Allen 114 A.2d 916 (1955) at 247. 
234 Ibid 919. 
235 Ibid at 923. 
236 See quotation from Colorado & Utah Coal v Harris at text to notes [ ] – [ ].  
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quote Colorado & Utah Coal, and, in attempting to put its finger on this something 

“more”, present the idea of “some tie” between the corporation and the connected asset: 

For the corporation to have an actual or expectant interest in any specific property, there 

must be some tie between that property and the nature of the corporate business. 

Whether such a “tie” exists depends, according to the court, on the “special 

circumstances” of the case and in this case there was no such tie. The Court rejected the 

Chancery Court’s approach which they understood to be that “a corporation has a 

specific interest attaching in equity to any” corporate opportunity in which it has a 

“general interest” and which comes to the director in his individual capacity.237 The 

Supreme Court viewed this, incorrectly, as a “sweeping extension of the rule”.  

Historically situated, it was, as we have seen, consistent with one strand of authority.  

The Chancery Court and the Supreme Court disagreed, therefore, because they adopted 

different legal lens; both of which were combined in Guth v Loft. 

Even after Johnston the view that Guth is the leading case allows the conflicts and 

property lenses to co-exist and contradict each other.  Allowing courts to select either the 

conflict of interest lens or the property lens. This is most apparent in the more recent 

case of Broz v Cellular Information Systems.238  In this case a director of CIS, a cellular 

telephone company that had just emerged from Chapter 11, also ran his own Cellular 

company. He was approached in his personal capacity about the sale to him of a cellular 

telephone licence – the “Michigan II licence”. He disclosed this fact to CIS’s chief 

executive but did not formally disclose it to the board.  Importantly, CIS's post-Chapter 

11 business plan involved the sale of their existing Cellular licences.  Ultimately his own 

company purchased the asset. During this same period a third company, Pricellular, were 

bidding for the Michigan-II licence as well as negotiating a tender offer for CIS. They 

successfully closed on the deal for CIS nine days after Mr Broz’s company purchased the 

Michigan-II license. CIS, under Pricellular's control, brought an action against Broz 

claiming that he had ursurped the license opportunity. In the Chancery Court, Chancellor 

Allen agreed. Although he also uses the language of usurpation and belonging, the lens 

he deploys to determine this case is the conflicts lens. The reason Chancellor Allen holds 

in favour of CIS is that “the opportunity was within the core business interests of CIS”. 

For Allen CIS’s business interests were dynamic and altered as the probability of 

Pricellular successfully purchasing CIS increased. As “CIS’s interests had come to 

substantially overlap with if not merge with PriCellular's interest" the director could not 

act in his personal interests.  

For the property-lens, however, whether or not CIS’s general business interests 

altered dynamically or not is not determinative of the opportunities question. Even if 

they had done so, the question of relevance is whether there was a relationship between 

the corporation and the opportunity that justifies the imposition of an exclusionary 

property-like right: was there a sufficient “tie” to justify belonging.  The Supreme Court, 

quoting the above paragraph from Johnston v Greene, takes this approach. For the Supreme 

                                                 
237 Supra note [ ] at 924. 
238 673 A.2d 148 (1996). 
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Court, there was no such tie between CIS and the opportunity. How could there be when 

CIS had not attempted to acquire this or any other licence; which followed naturally 

from its then position that it wished to dispose of its licences. Of course, if we 

understand “some tie” through the lens of general corporation interest, then of course 

there is a tie or connection  between the corporation’s interest and the opportunity. But 

this is not how a property-lens approach understands “some tie” or the idea of an 

expectancy.  It has always required more than general interest in the service of justifying 

an exclusionary right.  
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CHAPTER [  ] 
 

THE DRIVERS OF FORMATION AND DIVERGENCE IN 

CONNECTED ASSETS LAW 
 
 

[PRELIMINARY ROUGH DRAFT] 
 

 
A. INTRODUCTION 

 

The analysis of the development of connected assets law in the United Kingdom and the 

United States in the 19th and 20th century set forth in Chapters [  ] and [ ] shows us that 

these two jurisdictions have much in common. They both started with the same legal 

tools for addressing a problem of first impression in the corporate context, namely 

concepts borrowed from English non-corporate fiduciary law, most importantly the 

prohibition on a conflict between personal interest and duty. In both jurisdictions the 

development of the law is, to differing degrees and at different points in history, a 

function of the selection of prescriptive or proscriptive understandings of the duty to act 

in the interests of the corporation. And in both jurisdictions the courts are drawn to and, 

to differing degrees, rely upon the property lens, also rooted in English trusts law,  to 

determine claims on opportunities where a proscriptive or narrow prescriptive 

understanding of duty is adopted. Yet when we consider the state of the law circa 2000 

one would not think that that these two different jurisdictions have much in common at 

all. In the UK the law adopts a highly inflexible and anti-directorial stance that relies on 

the conflict prohibition and not on the property lens. This is often thought to represent 

the unmodified transplantation of non-corporate fiduciary rules into the corporate 

context.239 However, as we have seen non-corporate UK fiduciary law was in fact much 

more flexible than the post-Boardman / post-IDC approach that engineered a prescriptive 

understanding of duty and transformed the conflict prohibition from duty and personal 

interest to general corporate interest and personal interest. In stark contrast, in the 

United States  the law provides a flexible, director-friendly position that combines a 

property and conflicts lens, but is heavily weighted towards the property lens. How then 

do we explain this extreme variation in the paths trodden by two jurisdictions that started 

with the same conceptual, principles and precedential tool kit.  

                                                 
239 J. Lowry and R. Edmunds, ‘The Corporate Opportunities Doctrine: The Shifting Boundaries of the 
Duty and its Remedies’ (1998) 61 Modern Law Review 515. 
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In this Chapter, we explore and test possible drivers of this divergence.  We 

explore three different theories. On first blush, as was the case with self-dealing law and 

the duty of care, this divergence appears to fit within the dominant narrative of American 

corporate legal evolution namely the pro-managerial bias generated by charter 

competition, particular in the context of significantly redistributive  corporate activity.240 

This chapter considers the fit of this theory with the trajectory of U.S connected assets 

law and finds it wanting as a primary driver of the formation of the law. The pro-director 

stance and proprietary approach of many of the early cases does not fit with a timeline 

that can accord a role to charter competition in the formation of this area of the law. 

Nevertheless, this section argues that when placed in comparative perspective with UK 

law we see that charter competition has played a central role in stabilising the prior pro-

director election of  U.S. corporate law.  

Another theory of legal change that is a natural bedfellow of such economic 

accounts of legal change in the United States, and ostensibly an excellent fit for 

connected assets law, is a separate idea about the responsiveness of nineteenth and 

twentieth US courts to the commercial needs and pressures of the new and 

industrialising world.  This is the idea that 18th and 19th century American judges felt 

relatively free to adapt or reject common law rules based on English precedent to the 

needs and concerns of the marketplace: that they could, as Peter Karsten puts it “create 

new rules from time to time consistent with the needs of a new and burgeoning 

America”?241 Karsten himself is sceptical as to the existence of this judicial outlook but it 

is one that finds favour with heavyweight historians such as James Hurst and Laurence 

Friedman.242 As we saw in chapter [ ]243 this conception of judging underpins the 

standard narrative about the unexplained evolution of self-dealing law from the rejection 

to the embrace of fairness review. The dominant self-dealing narrative is predicated on a 

break with and unexplained disregard for  legal tradition. Judges appear to be simply 

doing the bidding of (their view of) commercial necessity. However, we saw that this 

understanding of self-dealing law fell apart on a closer inspection of the translation of 

fiduciary law to address self-dealing with a corporation. Judges did not disregard legal 

tradition but developed the law within it. Similarly in the context of the duty of care, we 

argued that 19th century bailment law, which provided the tools with which the directorial 

duty of care was constructed, was influenced in its elevation if the importance of reward 

by a transaction, commodified idea of America. But in both instances commercial 

pressures informed legal development; but the law was not sacrificed at the alter of 

commercial pressure. Might then connected assets law provide a better case for the idea 

that judges crafted rules that were apposite for a burgeoning and entrepreneurial 19th 

century America. This chapter considers and, again, rejects this idea. The juxtaposition of 

evolution of U.S. and U.K. connected assets law provides no support for such a 

                                                 
240 On charter competition and significantly redistributive rules, see pp [ ] – [ ]. Exploring this argument see 
D. Kershaw, ‘Lost in Translation: Corporate Opportunities in Comparative Perspective’ (2005) 25 Oxford 
Journal of Legal Studies 603. 
241 Peter Karsten, Heart versus Head: Judge-made Law in Nineteenth Century America (1997) 28. 
242 L. Friedman, A History of American Law  (  ), [  ]. 
243 [Note to DK – check self-dealing chapter]. 
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different, and more instrumental / consequentialist, judicial philosophy in the United 

States than in the United Kingdom.  

 What then accounts for this legal variation? The Chapter submits a third and 

more compelling narrative about the evolution of connected assets law in these 

jurisdictions. It shows that broader and very different U.S. and U.K. internal (to the legal 

system) conceptions of what amounts to property and how property is created mould the 

law's development. The Chapter identifies a distinctive U.S. legal understanding of 

property rights and their creation which drives the ready adoption of the property lens 

and associated director friendly ideas of when connected assets are and are not to be 

treated as corporate property.  Whereas in the United Kingdom the absence of this 

conception left rendered the property lens unstable and unpersuasive, resulting ultimately 

in its rejection. 

 

 

 

B. CONTINUITY AND INSTRUMENTALISM IN FIDUCIARY LAW 
 

Joseph Singer in 1988 argued that “to a great extent we are all realists now”.244 Few 

lawyers today would deny that in identifying, distinguishing, interpreting and applying 

legal rules judges in practice do not simply give effect the existing legal rules set forth in 

binding precedent and legislation. The law found in statutes and cases holds out 

alternative paths of legal argument245 and in so doing offers room for law to be formed 

by ideology, macro- and micro-political considerations and related views on policy.246    

Such influences are rarely set forth explicitly in legal judgements but clearly, to differing 

degrees, they are operable in those judgments.  To accept that politics, ideology and 

policy may form the law does not require that we collapse law into politics and policy in 

our descriptive accounts of judicial behaviour. We need to be cognisant of psychological 

and sociological constraints on the malleability of law.  The degree and extent of 

influence of ideology, politics and policy in practice is a function of judicial outlook and 

identity: the extent to which the judge considers her role to be to identify and apply the 

existing law; her commitment to the formalist legal project; her sense of being bound and 

constrained by law and the legal system.  A judge that feels no form of commitment to 

the idea of legal constraint will open the gates to policy and politics to produce rules that 

conform to ideological and policy preference. A judge committed to constraint may 

consciously or unconsciously enable those preferences to form the decision but those 

preferences do not have free reign and may be blocked, defeated and distorted by the 

commitment to constraint. As the realists themselves observed, the influence of  

                                                 
244 J. Singer, 'Legal Realism Now' (1988) 76 California Law Review 468, 503. 
245 K. Llewellyn, The Common Law Tradition (1960) 19, 121, 178 [CHECK]; F. Cohen, Ethical Systems and Legal 
Ideals (1933) 35 observing that “every decision is a choice between different rules which logically fit all past 
decisions but logically dictate conflicting results in the instant case”.   
246 Here I follow Dworkin's view on policy: “Arguments of policy justify a political decision by showing 
that the decision advances or protects some collective goal of the community as a whole.” R. Dworkin, 
'Hard Cases'  (1975) 8 Harvard Law Review 1057.  
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ideology, politics and policy on judging is also a function of judicial and political norms 

of legitimate judicial practice.247 A judge with no personal commitment to constraint may 

be restrained, or given free reign, by prevailing judicial and political norms that identify 

legitimate and acceptable judicial practice.  

A dominant idea about judging in 18th and 19th century American law is that U.S. 

judges operated with very limited regard to precedential constraint and that judicial 

norms and institutional practices supported such an approach to judging. For proponents 

of this idea of American legal history, judges were all realists then.  Through this lens, 

judges did not commence the judicial operation from within the rules and principles 

found within prior cases building out to the facts presented to them in court. Rather they 

did what they thought appropriate given the circumstances presented to them. Prior 

cases if referred to added a flavouring of legitimacy to decisions but they did not 

determine decisions.  For this descriptive account of legal change law is collapsed into 

policy and ideology. There is little room for the logic of precedent, only room for 

experience.248  Such an outlook, if descriptively accurate, would indeed be an open door 

to the formation of legal rules adapted directly to the immediate context of perceived 

commercial pressures in the market place. It is also likely that in historical perspective 

such an outlook would generate many legally unexplained changes in legal direction as 

law adapts to immediate circumstance. But is this account of judicial method historically 

accurate? A significant amount of academic and judicial authority can be marshalled in 

support. Peter Karsten observes in this regards that: 

According to the author of the leading textbook on American legal history the better 

antebellum jurists, such as Lemuel Shaw, the Chief Justice of the Massachusetts Supreme 

Court of Judicature (1830-60) and John Bannister Gibson (1827-53), “could write for pages 

without citing a shred of authority”.  Moreover, “they did not choose to base their decisions 

on precedent alone; law had to chiselled out of basic principle.” Far from being checked by 

hide-bound English precedents, jurists of the Golden Age of American Law were willing 

and able to create new rules from time to time consistent with needs of a new and 

burgeoning America.  

As an example of evidence supporting the idea that nineteenth century judges were not 

hide-bound by legal precedent, Karsten cites James Kent who, on taking the position of 

Chancellor in New York, famously observed that: “I took the court as if it had been a 

new institution.. I had nothing to guide me…[and] almost always found principles suited 

to my views of the case”249. And as Karsten observes there are several institutional 

supports for such a view of the judicial role. Perhaps most importantly was the fact that 

many judges were lay judges with no legal training. Furthermore, by the 1840s and 1850s 

                                                 
247 John Dewey, ‘Logical Method and Law (1924) 10 Cornell Law Quarterly 560, 568; Duncan Kennedy, 
‘Freedom and Constraint in Adjudication: A Critical Phenomenology’ (1986) 36 Journal of Legal Education 
518. 
248 For Dewey judges, like anyone, “begin with a vague anticipation of a conclusion and… and then…look 
around for principles and data that will substantiate it”. J. Dewey, ‘Logical Method and Law (1924) 10 
Cornell Law Quarterly 560, 567. 
249 Supra note [  ] at 33.  
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many judges began to be directly elected and such judges may, as a result, have had a 

much stronger sense of the political legitimacy of their democratic role to “reflect the 

values of the people”.250 Such an outlook would also have been supported in late 18th and 

earlier 19th century decisions by the lack of availability of law reports.251 Furthermore, 

several institutional factors peculiar to corporate law support the case for such a judicial 

outlook in the corporate context. This includes the de-novo nature of the generally 

incorporated corporation in the nineteenth century, and the fact of  American corporate 

legal federalism which meant that the supply of decisions was spread over multiple 

jurisdictions and many different courts, inhibiting the creation of any community of 

decision making and institutional fidelity to the decisions of fellow courts and judges.  

Further, in relation to corporate law and non-corporate fiduciary law the abolition of 

courts of equity and common law in many jurisdictions252 meant that judges in many 

States were less likely to be specialised in the fields of equity and corporate law253 and had 

limited professional fidelity to “equity”.   

Lawrence Friedman, one of the leading American legal historians of the 20th 

century makes, the case for 19th century economic instrumentalism as follows: 

Nineteenth century American jurists made law by deciding the rules in a given case on an 

“expedient economic basis”. Nothing was allowed to interfere in the 19th century with what 

judges or the dominant public saw as the high road to progress and wealth. Court decisions 

did not create economic conditions, trends and business practices; rather these molded 

decisions and laws.254  

Freedman’s view reflected the influence of the Wisconsin School of legal history in the 

United States developed by James Hurst,255 a self-consciously instrumentalist approach to 

legal history that viewed law “in American society at least” as “a tool, an implement, 

which concrete interest groups and individuals manipulated for whatever ends they had 

in mind”.256 For this School of thought “law moves with its times and is eternally new”.257 

For Professor Hurst as early as 1820 “judges came to think of the common law… as an 

instrument of policy”.258   

Of course not all scholars are signatories to this instrumentalist understanding of 

nineteenth century U.S. judicial law making.259 Karsten himself, for example, views such a 

position to be “essentially off the mark”.260 However, the general accuracy of this view is 

                                                 
250 Karsten Supra note [ ] at 317 [ ] 
251 Ibid at 28 [add more] 
252 [  ] 
253 For a discussion of the separation of law and equity in the U.S. in the context of the duty of care see 
Chapter [] pp [ ] – [ ]. 
254 Laurence Friedman, A History of American Law (  ). 
255 For example, J. Hurst, Law and the Conditions of Freedom in the Nineteenth Century United States (1956). 
256 Laurence M. Friedman, 'Opening the Time Capsule: A Progress Report on Studies of Courts Over 
Time' (1990) 24 Law and Society Review 229, 230. 
257 Friedman, supra note [ ] (second edition) at [ ].  
258 Hurst supra note [ ] at [ ]. 
259 See generally, M. Grossberg, 'Legal History and Social Science: Friedman's History of American Law the 
second time around' (1988) 13 Law and Social Inquiry 359. 
260 Karsten supra note [] at [ ]. 
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not our concern here, but rather whether it provides a plausible account of legal variation 

in U.K. and U.S. connected assets law. For that to be the case we would need to show 

that (a) there is a plausible policy basis for the path taken by the law (either benign – that 

it benefits market development - or malign – that it enables rent seeking by a particular 

constituency), and (b) that applicable law should have required a different path, but such 

constraint was ignored in the pursuit of these policy goals.  

The idea that such a U.S. judicial outlook was a primary driver of the evolution of 

U.S. connected assets law would also be supported if we could show that the different 

path take by U.K. connected assets law is explainable though a more formalist, less 

instrumental, judicial outlook that embraced the constraints which were present within 

the law. In this regard a case for a politicized English judiciary during this period is not 

difficult to make if one looks at the political affiliations of the judiciary during the 18th 

and 19th century. The role of the Lord Chancellor, for example, who in different 

personifications was central to the development of connected assets law, was a political 

appointment throughout the whole of this period. Lords Eldon,261 Brougham, Cairns, 

and Cranworth, all of whom gave important judgments in this area, were as active in 

Parliament as they were on the Bench.   However, as Lobban has shown, it is very 

difficult to identify any coherent, dominant political position from the eclectic political 

affiliations of the judiciary during this period262 and, therefore, difficult to construct an 

instrumental, political account of legal change. Furthermore, in spite of these identifiable 

political affiliations and commitments, the case that judges adopted and identified with a 

formalist idea of the judicial role generally, and in field of corporate law specifically, is a 

strong one.  Lobban observes that the common law in England “was in part an exercise 

in interpreting the needs and feelings of the wider community” making it adaptive and 

open to social change. But, he continues: 

It was also a technical and analytical exercise, one of marshalling the precedents and 

identifying the structure of the law. Many of the most admired judges had made their names 

as treatise writers early in their careers, seeking to collect and make sense of areas of law.  

Importantly, many of the institutional conditions for a real commitment to constraint, 

lacking in the United States, can be identified in the U.K. during this period. For 

example: as of 1900 “there were twenty one judges in the High Court and five members 

of the Court of Appeal: a grand total (below the House of Lords) of twenty-six”; even 

following the fusion of common law and equity courts in 1875, equity cases were dealt 

with in the Chancery Division of the High Court;263 and in the corporate context, as 

detailed in Chapter [  ], the registered company was not viewed as a new entity but rather 

as an version of the partnership form.264 

                                                 
261 On Lord Eldon's politics, for example, see R.A. Melikan, John Scott, Lord Eldon 1751-1838: The Duty of 
Loyalty (1999). 
262 See M. Lobban, 'The politics of English law in the nineteenth century' in  Joshua Getzler and Paul 
Brand (eds) Judges and Judging in the History of the Common Law and the Civil Law: From Antiquity to Modern Times 
(2012) at 106-112) 
263 Ibid at [ ]. 
264 Ibid at 112. 
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Before considering the possible policy drivers underpinning an instrumentalist 

case for the early pro-director approaches to U.S. connected assets law, we also need to 

consider first whether a more cynical version of instrumentalism may have been the 

driver of this legal variation, namely the corruption by managers of the judiciary. Given 

the documents corruption of legal officers during this period, 265  we cannot discount 

such a possibility completely. However, a corruption-based instrumentalist claim is 

undermined by the pro-director legal stance often present in early cases that on the facts 

of the case found against the actual directors. Consider for example, Averill266 where the 

court held the director liable but in doing so laid the groundwork for a pro-director 

position by suggesting that had the patents not been essential to the corporation, the 

directors may have been able to take them.   

Turning to the available policy drivers in whose image instrumentalist judges may 

have fashioned the law, the stance of several of the early cases, such as Lagarde or 

Zeckendorf, can readily be understood through either a pro-entrepreneurial agenda or an 

anti-corporate power/monopoly agenda. A pro-director rule incentives directors to seek 

out and exploit new opportunities and there are few moments in human history to match 

the entrepreneurial spirit of late nineteenth century America.267  With regard to corporate 

power, an important political idea throughout the nineteenth and twentieth was that 

corporate power needed to be controlled: that corporations must be prevented from 

becoming too big and monopolising commerce. [These are ideas that have resonated in 

the American debate from Thomas Jefferson,268 through to the Sherman Act through to 

Woodrow Wilson’s destruction of the New Jersey charter franchise through his “Seven-

Sisters”269 legislation.]  These concerns interacted with concerns about how to control the 

distribution and access to opportunities, land and natural resources in “unclaimed” parts 

of the “New World”. 

However, whilst both of these policy drivers of legal change in connected asset 

law are compelling one struggles in the cases to find explicit or implicit acknowledgement 

of them by the judiciary. Consider Blake v Buffalo Creek Railway, Averill,  Lagarde, or 

DeBardeleben, which provide no indicator whatsoever of any policy driver.  Indeed, a 

review of the foundational cases of U.S. connected law covered in the previous chapter 

finds no support for the entrepreneurial policy justification and only limited support for 

the corporate power / monopoly justification. In this latter regard, an example of the 

concern about the monopolisation of opportunities is found in the important case of 

                                                 
265 See L.A. Grossman, ‘James Coolidge Carter and Mugwump Jurisprudence’ (2002) 20 Law and History 
Review 577 at 599 detailing late nineteenth century concerns about corruption amongst the New York 
judiciary and documenting the formation of the Association of the Bar of the City of New York who in 
1872 produced a Memorial to the State legislature which condemned “’the influence of corruption upon 
[the] official conduct and decisions’ of many judges”. A Memorial which led to the impeachment and 
removal of several judges.  
266 [  ] 
267 [  ] 
268 , M. S. Mizruchi, 'Berle and Means Revisited: The Governance and Power of Large U.S. Corporations' 
(2004) Theory and Society, 579-617. 
269 [ ] 
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Colorado v Utah Coal, where the judge, in rejecting the corporation’s claim on the 

opportunity to purchase coal tracts, observed that: 

If the [corporation] had an interest or expectancy in the property in question, it had a virtual 

monopoly of extensive fields into which its officers and directors were forever precluded 

from entering. 270  

Similarly in Blaustein v  Pan American Petroleum & Transport Co.,271 another natural resources 

case, the Appellate Division of the New York Supreme Court observed, in the context of 

their consideration of the corporate opportunities law, that a corporation “had no 

monopoly of the territory”.272 By way of contrast, there are no such concerns expressed 

in the United Kingdom cases, nor any concerns about the facilitation of 

entrepreneurialism. The only pro-director policy concern expressed in any of the cases 

was by the Privy Counsel in Cook v Deeks where the court expressed a concern that the 

courts should avoid “establishment of rules as to directors duties” which would impose 

“burdens so heavy and responsibilities so great” that they would refuse to serve.273 

The absence of clear cut policy drivers in the judgments does not of course 

indicate that the instrumentalist account of legal change is incorrect; it may merely be 

that judges were typically unwilling to reveal what they were actually doing. It would not 

be unsurprising that judges of this period did not reveal their policy hands. They were 

not “all realists” then.  But in the absence of clear evidence of policy driven connected 

assets law it is key to determine whether the path taken by law in the United States is at 

least consistent with both these policy drivers and this idea of instrumentalist judging 

creating “new rules from time to time consistent with needs of a new and burgeoning 

America”. And whether – assuming for the institutional and contextual reasons given 

above, the more limited influence of policy on law making in the United Kingdom - the 

comparison with the U.K. supports this position.   

U.S. connected assets law itself does not suggest that it was fashioned at the alter 

of such policy concerns. U.S. connected asset property approaches – both the conflicts 

lens and the property lens – are clearly rooted in English fiduciary law. U.S. judges 

formed corporate connected assets law by directly borrowing from English and U.S. 

fiduciary law. The cases, at least, evidence a degree of systemic constraint. Furthermore, 

in the United Kingdom we find similar legal ideas and approaches also arising from the 

same body of fiduciary law - although the ultimate paths chartered by those ideas are 

quite different. In this regard it is particularly noteworthy, that the most dominantly pro-

director U.S. approach (the property lens) has much in common with the trusts law and 

corporate legal position in the U.K. through 1970.  Compare, for example, De Bardeleben v 

Bessemer Land & Improvement Co. with both Wilberforce J’s and the majority in the House 

of Lord’s position in Boardman v Phipps.   

                                                 
270 [Need a full review] 
271  [ ] 
272 [ ] 
273 [ ] 
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It may be of course that as adapted fiduciary law was pro-director and suitable 

for achieving these instrumentalist policy goals, that there was no substantive legal work 

to do for these policy concerns. And that they manifested themselves, therefore, only in 

application and in the more granular understanding of what they mean – for example, 

when is there an expectation in, or sufficient connection to, an asset to justify an 

exclusionary claim of belonging.  The outcomes of many of the twentieth century cases 

where the director was allowed to keep the opportunity, even though the company was 

pursuing it, supports such a conclusion. It is very difficult to imagine that an English 

court, for example, would have allowed the director to keep any of the profit on a fact 

pattern such as that provided by Lagarde.   

One aspect of these developments is, however, worthy of further attention and 

does appear, at first blush, to be a plausible candidate for U.S. courts’ easy rejection of 

fiduciary principle which was too pro-company. This is in relation to the admissibility of 

capability facts. In the UK from Lord Eldon’s early jurisprudence to the Companies Act 

2006, facts that suggest that the company was not actually injured by the ostensible 

conflict between interest and duty or, alternatively, that suggest that the company has no 

actual interest in the opportunity, are inadmissible where the director could have played a 

role in forming the capability fact.  This principle was the basis for the inadmissibility of 

claims of fairness in self-dealing contracts, financial capacity in Regal, and the 

immateriality of the fact that the two trustees in Boardman had no interest in the 

opportunity. Yet from very early on, in the U.S. cases -  in the Murray v Vanderbilt, Jasper, 

and Lancaster Gate line of cases - the courts readily allow corporate interest or injury to be 

formed by capability facts. In particular the fact that the corporations were 

impecunious/insolvent was the basis in several cases for a finding that the company’s 

interests were not prejudiced by the director taking the opportunity. In Jasper, for 

example, which relies upon Murray, the court observed more broadly that: “as the 

company could not avail itself of the opportunity to purchase the property, there could be 

no valid objection of it to the purchase of it by him”.274 A statement that lies in stark 

contrast to Lord Hodson’s observation in Boardman v Phipps that is was “immaterial” 

whether or not the beneficiaries “could have taken advantage of the information”.275 

Similarly, in  Sandy River the directors’ initial rejection of the real estate opportunity was a 

relevant consideration in determining that the taking of the opportunity did not adversely 

affect the corporations interests. A fact that the director himself would have played a role 

in forming.  

When juxtaposed next to the English position as set forth in Regal, Boardman, and 

the Companies Act 2006, this U.S. position supports the idea that U.S. fiduciary law was 

readily formed by a  judicial outlook that “was willing and able to create new rules from 

time to time consistent with the needs of a new and burgeoning America”; that adapted 

the law to the pro-director policy concerns outlined above.276 However, two observations 

may temper such a conclusion. First, in English law at the time of both Murray v 

                                                 
274 Emphasis supplied. Quoting without citation from Hannerty v Standard Theatre 109 Mo. 297 (1892). 
275 Emphasis supplied.  
276 Peter Karsten, Heart versus Head: Judge-made Law in Nineteenth Century America (1997) 28. 
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Vanderbilt and Jasper the reach of this capability fact prohibition is unclear. In Ex Parte 

Lacey, Ex Parte James the question of injury and advantage relates to the actual exercise of 

corporate power – in these cases the entering into self-dealing contracts. As it does in 

Parker v McKenna where the directors exercised their powers to wave transfer conditions 

to which shares purchased by the director where subject, and where James LJ famously 

pronounced that the “safety of mankind” is reliant on this capability fact rule.  

Furthermore, if, as we discussed in Chapter [ ] above, Regal is viewed through the lens of 

conflict of the duty and personal interest, then as of 1940 the capability fact prohibition 

in the U.K. had not been extended beyond the question of whether the conflict 

generated in the exercise of corporate power caused actual injury. One can of course see 

the logic of its extension to the question of what is in the corporate interest if the 

principled basis for the rule is that the court cannot rely on facts that may or should have 

been formed by the breaching director himself. However, the U.S. courts’ refusal to 

extend the rule in this way does not so much represent a break with fiduciary tradition 

but a refusal to extend it in this new context of the corporate opportunities and personal 

profits for directors that did not involve an exercise of corporate power. The second, 

consideration in this regard is that, as we have seen in Chapter [ ],277 although the early 

cases applying this this rule held that self-dealing transactions between trust and trustee 

were voidable regardless of fairness, the application of fiduciary law to the self-dealing 

transactions with U.S. corporation generated two bases for taking account of fairness in 

assessing the validity of self-dealing transactions – remedial fairness and the fairness 

based on the application of the influence fiduciary standard to corporations. That is, the 

primary effect of this capability fact rule – that fairness was irrelevant in self-dealing 

transactions – was inapplicable following the translation of fiduciary law into the U.S. 

self-dealing context. If it was rejected in the context in which this rule of evidence was 

produced, it was unlikely therefore to generate significant traction beyond this context. 

But again, if this is a driver of the courts ignoring the capability fact rule then it was 

based on (U.S.) continuity in fiduciary law and not a break with the law.  

In conclusion, close attention to legal position in the U.K. and the U.S., coupled 

with the limited acknowledgment of the policy drivers in the cases, suggests that an 

instrumentalist account of legal change in this area of the law has limited support. Clearly 

legal choices may have been moulded and formed by unarticulated policy preferences 

but, if so, such preferences exerted their influence through silent interaction with what 

appears to be a clear judicial commitment to work from within the given legal toolbox.  

Nor is there a strong case that these policy factors were significantly more influential and 

more directly infused into legal choices in the U.S. than they were in the U.K.  This 

suggests that we must look elsewhere to explain the path of this area of corporate 

fiduciary law. 

 

 

 

                                                 
277 See pp [ ] – [ ]. 
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C. CHARTER COMPETITION 
 
 

At several junctures in the book we have explored the possible effect of charter 

competition on the evolution of U.S. fiduciary law. In the context of self-dealing law, the 

duty of care and business judgments, we saw that the claim that contemporary standards 

have been formed through pressure generated by charter competition was not supported 

by the evidence.  Of particular relevance in this regard was that the timeline within which 

the courts’ adopted director friendly fairness standards, the business judgement rule, or a 

gross negligence care standard did not fit with the timeline within which the pressures 

generated by charter competition could have had an effect. More notable still was the 

fact that Delaware law became the leader in corporate law without any law at all in these 

areas.  In the self-dealing, care and business judgment  contexts, therefore, the 

correlation between managerial friendly standards and charter competition circa 2000, 

should not be mistaken for the causal effects of American corporate legal federalism.  

In the connected assets context there is again a clear correlation between the 

theory that charter competition generates pro-managerial standards – particularly where 

the activity in question has the potential to be significantly redistributive278 - and the 

actual standards themselves which, when compared to contemporary U.K. fiduciary 

standards, are strongly pro-managerial. However, as in the case of self-dealing and the 

duty of care, the drivers of U.S. connected assets law – both the jurisdictional sources 

and the timeline associated with those drivers – do not fit well with a claim that the 

pressures of charter competition have formed the common law rules and explain a pro-

managerial deterioration in fiduciary standards.279 As we have seen, a central aspect of 

contemporary opportunities law in Delaware and elsewhere involves a combination a 

restrictive view of duty and a demanding property/expectation lens. Yet this lens was the 

product of pre-charter competition New York Law, moulded by turn of the 20th century 

Alabama and Arizona cases which then formed the law of several mid-west jurisdictions 

and which, in turn, structured Delaware law. Accordingly, the chronology and geography 

of the sources of today’s  pro-managerial approach offers little support for the idea that 

U.S. fiduciary law is the product of charter competition whose centripetal force is 

directed at Delaware.  

It is again noteworthy that Delaware law won the race for charter competition 

without having any law at all in this area of significant importance for directors. Any 

director incorporating in Delaware in 1938 could not have been told with any certainty 

what Delaware’s position on connected assets law was. Yet by 1938 Delaware was 

already established as the leading corporate law jurisdiction in the United States.280  

                                                 
278 See pp [ ] – [ ]. 
279 Lawrence A. Cunningham, Choosing Gatekeepers: The Financial Statement Insurance Alternative to Auditor 
Liability, 52 UCLA L. REV. 413, 414 n.1 (2004) (observing  that the fiduciary “sealant decayed during the 
twentieth century”) 
280 By 1922 55% of New York Stock Exchange listed companies were incorporated in Delaware: see 
William W. Bratton and Joseph A. McCahery, ‘The Equilibrium Content of Corporate Federalism’ 41 
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Moreover, as we have seen in this Chapter, there was at that point in time notable 

variance in the legal approaches of the other states from which Delaware was likely to 

borrow, as well as variance in the pro-director nature of these approaches. We 

encountered a similar, and even later, legal lacunae in Chapter [ ] in the analysis of the 

duty of care. As with care, this connected assets lacunae casts doubt on the validity of 

claims made about the drivers of Delaware’s success, particularly those connected to the 

quality of Delaware law and the network externalities associated with being a leader I 

corporate law.281 In our consideration of the duty of care, we also posited a (historically 

situated) theory of choice for directors in deciding on the state of incorporation in the 

absence of Delaware law. We suggested that given its small-state fiscal reliance on 

incorporation revenue, Delaware could be relied upon to remain with the risk-range 

provided by the law of other states; that it could be expected to borrow and combine the 

law of other states within that range and, most likely, with a directorial bias. This 

understanding would have given comfort to those directors who could not be provided 

with an answer to their question as to how Delaware would deal with connected assets. 

Delaware’s post-1938 connected assets law affirms this theory. 

 The juxtaposition of U.S. connected assets law next to U.K. law does, however, 

suggest that charter competition may be an important element in U.S. law, though not in 

relation to the formation of law but rather in relation to its stability. The familiar 

narrative about the evolution of U.K. connected assets law is that its strictness and its 

anti-director bias are the product of the fact that these rules are borrowed from trusts 

law.282  But as we have seen, the increasing strictness of U.K. law is the product of a 

change in approach in the early 1970s, the abandonment of the property lens, and the  

re-statement of the conflict prohibition to focus on conflicts of interests. This resulted in 

a modern second no-profits rule and a no-conflicts rule that encompassed opportunities 

wholly unconnected to the company’s assets and activities vis a vis that opportunity, and 

wholly unconnected to the performance of a proscriptive directorial role. As we noted in 

Chapter [ ], this shift seen in IDC v Cooley correlates well with increasing public distrust of 

managerial behaviour resulting from several corporate scandals during this period283 

which in turn resulted in several regulatory (both governmental and self-regulatory) 

initiatives including the introduction of the UK's Takeover Code284 and enhanced 

statutory and listed company self-dealing regulation.285 Thereafter the path of connected 

assets law correlates with the modern concerns about holding directors to account that 

has manifested itself in multiple accountability initiatives.286   It also correlates well with 

                                                                                                                                            
Wake Forest Law Review 619, 630 (2006) citing Russell Carpenter Larcom, The Delaware Corporation 11-13 
(1937). 
281 See pp [ ]- [ ]. 
282 [Lowry] 
283 [  ] 
284 [  ] 
285 [  ] 
286 [ ] 
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the increasing institutionalisation of the ownership of UK plc and resulting increase in 

awareness of, and pressure to take account of, shareholder interests.287  

As is clear from our consideration of the influence of pro-director policy 

concerns in the U.S. in the previous section, establishing a causal connection between 

such shifts in public sentiment, ownership structure and common law rules is necessarily 

speculative. However, when these accountability pressures are juxtaposed next to the 

trajectory of U.S. and U.K. connected assets law it provides support for a thesis raised on 

other parts of the book. Namely, that the pro-managerial pressures generated by charter 

competition, particularly in significant redistributive areas such as corporate 

opportunities, ensured that the substantive rules – which themselves are the product of 

factors other than charter competition – are insulated from the anti-director reform 

pressures that scandal and the concomitant distrust of managers generates. The modern 

U.K. legislative process288 and judicial process does not have any similar counterbalance 

and accordingly is more receptive to legal changes that are responsive to those pressures. 

[Through this lens Delaware, assisted by American legal federalism, is a legal fossilizer.  

Delaware refuses to participate in any race; it just stands still.]    

 
 
 

D. THE PROPERTY DRIVER 
 

 
In both U.S. and U.K. approaches to the connected assets problem we have seen that 

duty/conflict-based and property-based lenses interact. Where duty is understood 

prescriptively, and the parameters of such as duty are demarcated by general corporate  

interests, there is little need for a proprietary approach. Only when duty is narrowly 

understood - to relate only to the exercise of corporate power, or prescriptively in 

relation to opportunities which the director is instructed to pursue, or are foundational to 

the corporation’s existence – does the property lens come into play to either label and/or 

answer the question of whether the corporation has a right of exclusion in relation to the 

opportunity vis a vis the director. This is why in Lagarde, which ultimately takes a narrow, 

non-prescriptive view of duty, and the cases which build upon it, the lens of property and 

expectancy is pivotal. And why in the cases that understand duty in prescriptive broad 

conflict of interest terms, such as Murray v Vanderbilt, Sandy River v Stubbs and Lancaster 

Loose Leaf Tobacco, the property lens is unnecessary and is absent. We have also seen, that 

where these lens are combined in a single standard, as in Delaware law, then the property 

lens necessarily dominates the general interest lens.  Similarly, in the U.K. many of the 

cases which rely on connection and property stand alongside a narrow, non-prescriptive  

understanding of duty.289  Furthermore, in the U.K., the disappearance of the property-

                                                 
287 [  ] 
288 See further the argument explored in Chapter [ ] about the extent to which the British regulatory style 
provided protection from legislative action.  
289 Although Cotton LJ in Dean v MacDowell  [  ] combines both.  
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lens coincides with the discovery of more prescriptive duties in the early 1970s. Apart 

from, that is, in the resignation context where no duty was thought to apply at all.   

However, although we can found a property lens in both the United States and 

the United Kingdom, in the U.K. we found an ambivalence, discomfort and resistance to 

thinking about opportunities through a property lens. In the early cases the courts 

considered the closeness of the “connection” to the connected asset as justifying the 

right to exclude the fiduciary from exploiting the opportunity. Although the court’s 

exploration of “connection” indicated a qualified form of ownership or property as the 

underlying justification for excluding the fiduciary from taking the opportunity, the labels 

of ownership, belonging and property were not typically deployed.    In the partnership 

cases of Aas v Benham and Dean v MacDowell, and the leading case of Boardman v Phipps  

the lens of property was explicitly acknowledged. However, as we discussed in Chapter [ 

], this attempt to label the qualified rights of exclusion as a form of property was scythed 

down by Lord Upjohn’s powerful dissent in Boardman v Phipps in which he argued that 

information about an opportunity was not property in the “normal sense” because it is 

open “to all who have eyes to see, and ears to hear”. A forceful position that effectively 

foreclosed consideration of the property lens in U.K. law. The ambivalence and 

discomfort of U.K. courts  in relation to the property lens lies in stark contrast to the 

swift embrace of the property lens in the United States where property and belonging are 

quickly and confidently deployed.   

This section submits that the ready embrace of the property lens is an important 

formative influence on the direction of U.S. connected assets law. The section will 

establish three points: First, for US judges in the mid-late nineteenth century, and early 

twentieth century it was natural and intuitive to think about the question of distribution 

of rights over the opportunity through the question: “who did the opportunity belong 

to” / “whose property was it”. Second, to think through this property lens did not involve 

applying the label of property to an intangible “thing” because the courts had already 

found that there were qualified bundles rights of enjoyment and exclusion in that 

“thing”.  Rather the idea of property for U.S. judges in this period, in multiple areas of 

law including corporate law, was a starting point for resolving the dispute. It was a 

concept with content, not a descriptive label for particular bundles of rights. These 

judges viewed “property” through a Lockian and Smithian lens that required, on the part 

of the subject making claim to the “thing” in question, work, effort and investment to 

appropriate the thing to the subject: one cannot reap unless one has sowed. From this 

perspective property was created outside of the law, and only subsequently recognised by 

the law. The translation of this understanding of the concept of property left only very 

limited room to establish property or quasi-property rights (or corporate expectancies) in 

opportunities. Third, in the U.K. judges of this period did not share this U.S. judicial 

inclination toward the property lens.  In multiple legal contexts U.K. judges resisted 

recognising, or only begrudgingly recognised, the property lens applied to intangible 

objects of value. Furthermore, where the term property was in fact deployed in the U.K. 

it involved either the ex-post labelling of the existing rights as property rights, or merely 

described the fact that the thing in question was assignable. The lens itself was not 
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typically understood to contain any conceptual substance that could contribute to 

determining whether or not there was a right in the opportunity. “Property” in the U.K. 

did not provide a ground290 for the right, rather it just described the effects of other 

rights.    This left UK corporate opportunities regulation with an unstable approach to 

addressing those opportunities in relation to which no duty was owed and therefore no 

conflict of interest and duty. In the UK it was a proprietary approach without a theory of 

how proprietary rights were formed or justified.  This instability inhibited its exploration 

and left it exposed to Upjohn’s forceful formalism.  It allowed the no-profit rule to be 

stripped of its implicit proprietorial substance and to stand, incorrectly, only for the 

proposition that a director could not make a profit by reason of his position.  

 

 

1. The 19th Century Property Lens in the United States  
       

Writing in 1840 Alexis de Tocqueville observed that “in no country in the world is the 

love of property more active and more anxious than in the United States”.291 Writing in 

the Harvard Law Review in 1919, Dean Acheson observed in relation to the 

development of law in the 19th century that: 

The vast material development due to the [industrial revolution] made the all absorbing legal 

conception of the century that of the property right. Everything was thought of in terms of 

property - reputation, privacy, domestic relations, and as new interests called for protection 

their success depended upon their ability to take on the protective colouring of property.292 

Acheson cites in support of this claim a memo appended to a 1869 U.K. Royal 

Commission of Trade Unions together with a West Virginia case, Frorer v People, that 

found that: 

The property which every man has in his own labour, as it is the original foundation of all 

other property, so it is the most sacred and inviolable.293 

However, as we will see, Acheson was mistaken in his assumption that this property 

presumption and lens was as applicable in the UK as it was in the United States.  In this 

section we consider three areas of law to demonstrate that there was indeed an 

“absorbing legal conception of property” in the United States in the late nineteenth and 

early twentieth century, one that was naturally applied to the new and analogous problem 

of connected assets.  Although we consider only three areas there are others which could 

be explore in a similar way.294 The areas address in this section are: the law of common 

                                                 
290 [  ] 
291 Alexis de Tocqueville, Democracy in America, Vol. II 314 (1863, Francis Bowen eds, Cambridge: Sever 
and Francis) (available at: http://books.google.co.uk/books?id=gTX-
uSzS2fAC&printsec=frontcover&source=gbs_ge_summary_r&cad=0#v=onepage&q=property&f=false). 
292 Dean Acheson, Review of Labor Law of Maryland by Malcolm H. Lauchheimer, 33 Harv. L. Rev. 329 
(1919). 
293 Frorer v People 16 L.R.A. 492 (1892, Illinois Supr. Ct.) The quote is attributed to State v Goodwill et al 10 
S.E. 285 (1889) (West Virginia Supr. Ct.). In fact the statement is a direct and unattributed quote from 
Smith (see note [ ] below).  
294 [ ]  

http://books.google.co.uk/books?id=gTX-uSzS2fAC&printsec=frontcover&source=gbs_ge_summary_r&cad=0#v=onepage&q=property&f=false
http://books.google.co.uk/books?id=gTX-uSzS2fAC&printsec=frontcover&source=gbs_ge_summary_r&cad=0#v=onepage&q=property&f=false
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law trademarks and trade names; the law of trade secrets; and the development of the law 

related to claims to news information and print news.  

A thorough account of what explains the dominance of this property lens in 19th 

century American legal thought is beyond the scope of this Chapter. However, while 

attempts to explain it are necessarily incomplete and speculative, two connected 

considerations are worthy of attention. The first is the constitutional protection of 

property set forth in the U.S. constitution and, in particular, in the 14th amendment to the 

Constitution adopted in 1868. The second, is an idea about the production of property 

which is one commonly associated with John Locke and antecedents such as Adam 

Smith, but could also be attributed to the early colonial settlers such as John Winthrop. 

The idea, in Winthrop’s words is that: “men accounted nothing their own but that which 

they had appropriated by their own industry”.295 Locke talks of the “appropriation” of 

property by  labour: “Every man has property in his own labour… the labour of his 

body, and the work of his hands, we may say are properly his" (emphasis supplied).296 For 

Smith: “the property which every man has in his own labour as it is the original 

foundation of all other property, so it is the most sacred and inviolable”.297 This idea of 

property was conceived by Locke and Winthrop as a “defence to England's right to 

American soil”;298 to justify the appropriation of territory from indigenous Americans 

who did not work the land, understood as agrarian cultivation.299 As scholars of Locke's 

work have established it was an idea applicable to a state of nature such as pre-colonial 

America where land and territory was abundant yet unclaimed in Western proprietary 

terms.300 In this sense it is an idea of property founded on an idea of America. It is also 

an idea wholly adaptable to the territory of new and valuable intangible assets created in 

markets in the 19th and 20th centuries including goodwill,301 trademarks, trade secrets, 

publicity rights302 and different types of valuable information from print journalism to 

information about connected assets. 

John Commons maps out the U.S. courts early application of the 14th 

amendment's protection of the deprivation of “life, liberty and property, without due 

process of law” and shows how the conception of property is transformed in the process 

from one which had focused on, and only protected, the “use-value”303 of physical things 

to one that protected the market-value or “exchange value” of tangible and intangible 

assets.  In the Minnesota Rate Case, for example, the U.S. Supreme Court held that any 

infringement on a property holder’s right to charge a reasonable rate for the use of that 

property is a deprivation of the property itself.304 As the example of the logical end point 

                                                 
295 Winthrop, General Considerations for Planting in New England (  ) quoted in Barbara Arneil, John Locke 
and America: The Defence of English Colonialism (1996) at [ ]. 
296 Locke, Second Treatise, [27] 
297 Smith, Wealth of Nations I, 123. 
298 Arniel at  
299 Arneil, at 7. 
300 [ ]  
301 [ ] 
302 [ ]. 
303 Slaughter House Cases 16 Wall. 36 (1872); Munn v Illinois 94 U.S. 113 (1876) 
304 Chicago, M. & St. P. Ry. Co v State of Minnesota 134 U.S. 418 ( ). 
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of this nineteenth century transformation of what amounts to “property” Commons 

refers to the 1902 case of  National Telephone News Co. v Western Union Tel. Co.305, a case 

involving a property claim to news information about market movements set forth on 

ticker tape. Western Union had been producing this information which the National 

Telephone Company then read and redistributed over its own ticker network. The U.S. 

Court of Appeals, Seventh Circuit, observed that: 

Property…is not in its modern sense confined to that which may be touched by the hand, 

or seen by the eye. What is called tangible property has come to be, in most great 

enterprises, but the embodiment, physically, of an underlying life – a life that in its 

contribution to success, is immeasurably more effective than the mere physical 

embodiment…It is needless to say, that to every ingredient of property thus made up- the 

intangible as well as the intangible- equity extends appropriate protection.  

As we shall see below, this shift from “use-value” to “exchange-value” allows the 

concept of property to be extended to valuable intangibles including trademarks, trade 

names and trade secrets. However, what is central to this property lens is not only the 

extension of the concept of property to intangible, non-physical things of value, but also, 

and as importantly, the idea that what equity is doing by providing protective remedies in 

relation to these intangible things is protecting something that is already property. For this 

lens, it is not the law’s provision of rights of exclusion and enjoyment that render the 

thing of value a form of property; it is already property and therefore deserving of 

protection vis a vis third party or governmental interference. The question of relevance 

to this lens becomes: “what makes it property?” For nineteenth century judges the 

answer is a Lockian/Smithian answer: the efforts and industry of the purported right 

holder.  The importance of protecting the exchange value as property because of the 

effort and industry that goes into producing it, and the property that one has in one's 

own labour, underpins the judgments of Justice Field during this period, who was 

instrumental in the Supreme Court's acceptance of exchange-value as property for the 

purposes of the 14th amendment. In his dissent in the Slaughterhouse Cases306 in 1872 and 

his concurrence in Butcher Union Co  v Cresent City Co.  in 1884,  he quotes Smith’s labour 

theory of property referred to above. A statement which resonated in several subsequent 

cases. A statement that was reproduced, both in attributed and unattributed form, in 

twenty subsequent cases between 1884 and 1945.307 It is also noteworthy that in the 

Slaughterhouse Cases, in distinguishing the monopoly rights grants by the Louisiana state to 

the Slaughterhouse company from patent rights over inventions, Justice Field observes 

that government in the case of inventions recognises and protects property created by 

the labour of the brain: 

                                                 
305 119 Fed 294 (1902). 
306 Slaughterhouse Cases 83 U.S. 36 (1872) at note 39.  
307 [  ] 
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The government in this way only secures to the inventor the temporary 

enjoyment of that which, without him, would not have existed. It thus only 

recognises in the inventor a temporary property in the product of his own brain.308   

 

2. The Case of Trade Marks and Trade Names 

 
A longstanding question in the field of trademark law is whether a trademark or trade 

name is something in relation to which one has a property right. Does one own a trade 

mark as one owns other forms of property? For some, this question is irrelevant when 

we understand property merely as bundle of rights which provide for rights of exclusion 

and enjoyment. It is the nature and existence of those rights and correlative duties that 

matter not the umbrella label, such as property, which we chose to attribute to things 

that benefit from a similar family of rights and duties.  However, it is not irrelevant if the 

deployment of the terms property and property rights affect the circumstances in which 

the rights of exclusion and enjoyment will be justified or recognized.  

 

The English Position: Property as an Afterthought   

Early English cases providing for trademark protection required proof of fraudulent 

intent to deceive the public.309 The basis for relief in the 19th century was that "no man 

has a right to sell his own goods as the goods of another…and thereby personate another 

person, for the purpose of inducing the public to suppose.. that he is that other 

person…to do these things is to commit a fraud". For these courts "the right which any 

person may have to the protection of [the] court does not depend on any exclusive right 

which he may be supposed to have to a particular name…his right is to be protected 

against fraud".310 The question for the courts applying this approach is how the public 

perceives the trademark or trade name. For example, in the House of Lords case of 

Reddaway v Banham the central question became whether the words "camel hair belting" 

was understood by the public to mean belting made of camel hair or belting from the 

plaintiff manufacturer. As it was deemed to be the latter, the court provided relief. "A 

man should [not] be allowed" Lord Hershell held "to deceive purchasers into the belief 

that they are getting what they are not, and thus to filch the business of a rival". 

 The relevance of the concept of property and property rights in the trademark 

was ambiguous in 19th century trademark law.  In the 1838 case of Millington v Fox the 

court expanded trademark protection by removing the requirement of fraudulent intent 

                                                 
308  Supra note [ ] (emphasis supplied). 
309 Daniel M. McClure, Trademarks and Unfair Competition: A Critical History of Legal Thought, 69 
Trademark Reporter 305 (1979) 313. 
310 Croft v Day 7 Beavan 84 (1843) per Lord Langdale MR. See also Lord Kingsdown in The Leather Cloth 
Company v The American Leather Cloth Company 11 ER 1435 (1865):  "the fundamental rule is, that one man 
has no right to put off his goods for sale as the goods of a rival trader, and he cannot therefore in the 
language of Lord Langdale in the case of Perry v Truefit (6 Beav. 66) 'be allowed to use names, marks, letters 
or other indicia, by which he may induce purchasers to believe that the good which he is selling are the 
manufacturer of another person'". See Lord Hershell in Reddaway  v Banham [1895-99] ALL ER Rep 133 
reaffirming this basis of protection is "well laid down" by Lord Kingsdown in American Leather Cloth.  
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to deceive the public as a precondition of remedial protection.311 In doing so Lord 

Cottenham LC viewed the trademarks through a proprietary lens. He observed, without 

providing any justification for the statement, that "the plaintiff had a title to the marks in 

question and they undoubtedly had a right to the courts of equity to enforce that title". 

However, in Croft v Day, five years, later Lord Langdale made it clear that protection did 

not depend on any "exclusive right…to a particular name"". In Collins v Brown in 1857 the 

Vice Chancellor, Sir Page-Wood, observed that "it is now settled law that there is no 

property whatever in a trademark". Yet in 1865 In Leather Cloth Co v American Leather 

Cloth Co - a case firmly asserting the deception / fraud on the public theory of trademark 

protection -  Lord Cranworth, alongside his affirmation of the deception theory, 

observes that if the word property can be used for copyright there "is no reason for 

doubting that it may with equal proprietary be applied to trademarks' and that "as 

property" it may be sold and transferred.  This case followed Hall v Barrows in 1863 in 

which Lord Westbury LC held that "the jurisdiction of the court in the protection of 

trademarks rests upon property" and that it amounted to "valuable property" that could 

be sold.  

Some sense of these ostensibly contradictory 19th century English approaches to 

"property" and trademarks comes into focus with the House of Lord's judgment in 

Reddaway in Banham in 1896. In this case, rejecting the property lens, Lord Herchell 

observed that:  

The word property has been sometimes applied to what has been termed a trademark. I 

myself doubt whether it is accurate to speak of there being property in such a trademark, 

though no doubt, some of the rights which are incident to property may attach to it.312 

Further, assistance is also available from Oliver Wendell Holmes, as a justice of the 

Supreme Court of Massachusetts in Chadwick v Covell. Referring to the above cases he 

observed that: 

It is true that some judges, noticeably Lord Westbury have preferred to rest the protection 

to trade marks on the notion of property rather than of fraud, but  it plain upon reading his 

judgements that that he means no more than that the deception which equity will prevent, need not 

have been intended – as when a man ignorantly adopts a trade mark already in use – and 

that within certain limits a trademark may be sold which nobody denies.313     

In Holmes' and Herchell's view the concept of "property" is being deployed in these 

cases as an ex-post (following the identification of the rights) label for the rights that 

equity has recognized in order to prevent deception, as well as, for Holmes, the fact that 

those rights vis a vis the mark can be sold and transferred. This is a view of the 

relationship between rights and the concept of property which Justice Holmes eloquently 

articulated in the later US Supreme Court case of Beech-Nut Packing Co v Lorillard,314 where 

he observed that: 

                                                 
311 3 MY. & CR 338 at 961-62. 
312 [1895-99] All ER Rep 133, 141 (emphasis supplied).  
313 6151 Mass 190 (1895) at 193 (emphasis supplied).  
314 273 U.S. 629 at 632. 
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In a qualified sense the mark is property, protected and alienable, although as with other 

property its outline is shown only by the law of torts, of which the right is a prophetic 

summary. 

Accordingly, for English courts in the nineteenth century property was not the starting 

point for legal analysis but the means of summarising the consequences of the legal 

analysis.  For these courts in the nineteenth century the term property was used to 

acknowledge the fact that rights of exclusion (based upon the prevention of deception) 

applied to the intangible thing, the trademark, and to acknowledge that it was a thing 

which was capable of being transferred – a possibility which itself grew out of the fact 

that it was protected. 

 Twentieth century English courts further complicated the relevance of property 

by building on (i) the notion that the court's jurisdiction was based on property and (ii) 

on the Lord Herchell's observation, quoted above, that the rights of exclusion were 

designed to prevent fraud and the "filching" of the trademark holders business. In AG 

Spalding Brothers v AW Gamage, Ltd, Lord Parker of Waddington held that the trademark 

protection was based on a right of property but not property in the trademark but the 

property in the business which was damaged by another's use of the trademark.315 It 

made no sense observed Lord Parker that "a man can be said to have property in 

descriptive words, such as 'camel hair'". Today an action to protect the misuse of an 

unregistered trademark requires proof of both misrepresentation (deception) and damage 

to the business.316  

 

The United States: Property as a Starting Point 

Holmes' summary of the meaning of property in the trademark case law was a summary 

of the English position and, arguably, part of his attempt to realign the US position with 

that of the UK to make it clear that the protection of trademarks was not based on 

property but on the law's prohibition on the "palming off [of one man's] goods as 

another's"317 or "the getting [DK-filching] of another's business" or "defrauding the 

public". But the UK position did not fully reflect the US position.  Holmes was tacking 

clearly against one of the prevailing legal winds in U.S. trademark law318 that protection 

of the trademark was based on the protection of injury to trademarks as property which 

had been appropriated by the actions of the trademark holder. For Holmes a trademark 

was property in "a qualified sense" because the law recognised rights of exclusion based 

on the avoidance of palming off and deception to the public. But for many U.S. 19th 

century cases although palming off was prevented through the protection of trademarks, 

the protection was based in the first instance on the rights of property appropriated by 

                                                 
315  [1914-15] ALL ER Rep 147 at 150. 
316 Erven Warnink BV v J Townend 7 Sons (Hull) Ltd [1980] RPC 31. 
317 Chadwick v Covell [  ]. 
318 Although there are clearly cases that adopt Holmes position: see the Massachusetts case of  Thomson v 
Winchester 19 Pick 214 (1837) referring to English cases referring to the deception basis of liability.  
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trademark holder through his efforts vis a vis the trademark and his business (where the 

name or symbol was capable of appropriation).319  

Consider, for example, the U.S. Supreme Court case of Canal Company v Clark320 

in 1871, a case in which the plaintiffs encouraged the court to follow the approach set 

forth in the English case of Croft v Day. In this case, although we find consideration of 

the false representation and deceiving the public factors, the basic structure of the 

judgment pivots around the property right in the trademark. The "first appropriator of a 

name or device" is injured by a false representation of another. For the Court the 

appropriation must have taken place for the injury to be possible. But the Court is keen 

to place limits on possible "appropriation" and holds that it is not possible where it gives 

the holder a monopoly in particular goods. Similarly the "exclusive appropriation" of 

generic names is forbidden. But in the absence of such restrictions "property in a trade 

mark" may be appropriated through "the enterprise and skill of the.. appropriator" which 

"give[s] him a just right".321  

Consider also the New York Court of Appeals case of The Congress and Empire 

Spring Co. v High Rock Congress Spring Co, also in 1871. In considering the various bases for 

protecting trademarks the Court of Appeals observed that: 

If, as has been said, the origin of the right to a trademark is in the sentiment of natural 

equity, that within certain limits, imposed by law for the benefit of society at large, everyone 

should enjoy an exclusive profit in the result of his powers of invention, ingenuity and skill; 

that sentiment is as well invoked to protect everyone in the enjoyment and profitable use of 

the property in a peculiar natural product which he has acquired with avails of his industry, 

sagacity and enterprise… the court interferes to protect the plaintiff who has an exclusive 

right to use any particular mark or symbol in connection with sale of some commodity. It is 

because it is his property for the purpose of such application.322    

There are many other cases adopting this lens and understanding of the creation of 

property rights. Consider Cohen v Nagle, a Supreme Court of Massachusetts case (in 1906 

following the departure of Justice Holmes to the U.S. Supreme Court). The Court rejects 

the fraud and deception basis for trademarks and names and observes that: 

Although it is sometimes said that every trademark case is founded upon fraud… the 

ultimate question is whether there is right in the plaintiff which the law recognises and 

enforces. 

To determine whether the plaintiff had such a right the court  held that "the question is 

whether a name which originally had no recognised value has been so used by him to 

give it value" and that "by such use of the name he has given it a value and made it 

                                                 
319 See Developments in the Law of: Trademarks and Unfair Competition 68 Harv. L. Rev. 814, (1955) at 
816: 'The public interest in preventing consumer deception or injury has rarely been thought of as the 
primary rationale behind trademark protection; rather such deception or its likelihood has been taken to be 
the test of in of injury to the private right of the trade mark holder'. Initially this was the property in the 
trademark; later the connection of the trademark to the goodwill and reputation of the business.  
320 80 U.S. 311 (1871).  
321 Emphasis supplied.  
322 Emphasis supplied. 
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property."323 Consider further, the Federal Court of Appeals in Metcalf v Hannover which 

observed that "to invoke the jurisdiction of the court of equity to prevent 

infringement… of a similar trademark by another, it is incumbent on the complainant to 

show that he has a property right in the mark". And that a "property right in a trade-

mark is acquired chiefly…by prior adoption and exclusive use of the trademark."324 In 

New York Drug Co. v Parodney in 1927 the New York District Court described the mark as: 

 An identification mark…which belongs to the plaintiff, which the plaintiff has created by 

expenditure of large sums of money, and honest and skilful management, and which he is 

entitled to keep unless voluntarily relinquished.  

For this court the mark was "a hard earned right as important as money in the bank [and] 

it should not be taken away, or even nibbled away, by another… without right in law or 

equity to do so". The question for this court was whether such "substantial property 

belonging to the plaintiff" had been rightfully or wrongfully "appropriated". 

In other cases the deception of the public basis of liability of central importance 

to the UK case law was combined with this property / appropriation lens. For example, 

in the 1873 California case of Burke v Cassin the Supreme Court  observed that "two 

grounds…form the basis of all legal interference in trademark cases". These were first 

"security of the merchant in the manufacturer of the rewards of his skill and enterprise" 

and second, "protection of the public from imposition and fraud". This court, adopting 

the position that there was property in trademarks quoted, Francis Hilliard's 1866 book 

on The Law of Torts or Private Wrongs which observed that the right depends "wholly on 

the party's own private labor or skill".  

 Sixty years after Hilliard published his law on torts, the celebrated legal realist, 

Felix Cohen aggressively attacked this dominant lens as one example of legal 

"transcendental nonsense": 

The current legal argument runs: one who by ingenuity of his advertising or the quality of 

his product has induced consumer responsiveness to a particular name, symbol, form of 

packaging, etc has thereby created a thing of value; a thing of value is property; the creator 

of property is entitled to protection against third parties who seek to deprive him of his 

property. 

For Cohen this approach involved "ridiculous" legal circularity as the courts were 

protecting value, but without legal protection the trademark had no value. Whilst Cohen 

correctly identifies the widespread adoption of the property rights lens, his critique 

misses a core component of the lens. Cohen's error was to mistake property for value. 

                                                 
323 190 Mass. 4 (1906) (Emphasis supplied). 
324 See also Derringer v Plate 29 Cal. 292 (1865): "his right to a trade mark accrues to him from its adoption 
and use…and although it has no value except when employed, and indeed has no separate abstract 
existence…yet the trade mark is property…In order that the claimant of the trademark may primarily 
acquire the right of property in it, it must have been originally adopted and used by him." See Bass v Cassin 
96 F.206 (1899): "the infringement of a trade-mark involves the violation by one person of an exclusive 
right of another…the exclusive right is a vested property right and cannot be invaded with impunity." In 
this case the court holds that infringement would still take place even "accessories" to the mark would 
render deception impossible. The court observes that  "the lawful appropriator and employer of a 
trademark has an exclusive right of use and is entitled to be effectually secured." 
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The courts were protecting property and legalising a widely shared Lockian idea of how 

property is created. It was not property because it had value it was property because the 

thing (which may have had value) had been appropriated by effort. It was but one 

example of the legal recognition of what Ayn Rand would later refer to as "property by 

right",325 that is in accordance with the moral commitment that what your creative efforts 

produce belongs to you the extent that you have not agreed to sell the product of those 

efforts.  For the courts applying this lens, the identification of circularity was legal 

sophistry that missed the substantive component of what they were doing: they were 

merely recognising existing property rights (from this moral point of view). Nor, as other 

critical scholars have argued,326 were the courts in these cases of the view that the precise 

contours of property rights to trade-marks could be deduced from the concept of 

property. For these courts the creation of the mark and the goodwill it attracted created a 

basis for the right and its extent but the precise contours of the right were a clear 

function of public policy concerns such as concern about the legal creation of 

monopoly.327  

In spite of Cohen's protestations in 1935, several early 20th century cases had 

adopted a position on the relationship between trademarks and property which is much 

closer to the English and Holmsian position. For the US Supreme Court in Hanover v 

Metcalf328 a trademark was property "only in the sense that" the law provided rights of 

enjoyment and exclusion. For the Court in Hanover the property that is protected is the 

property in the business.329 Ten years later in American Steel Foundries v Robertson a 

unanimous Supreme Court held that "there is no property in a trade-mark apart from the 

business or trade in connection with which it is employed".330 Increasing during the 

course of the 20th Century U.S. trademark law left behind the notion that there is 

property in the trade-mark and focused on passing off, fraud and deception.331 Writing in 

1992 Professor Carter observes, for example, that "in American Law…it is axiomatic that 

trademarks are not property in [the Lockian] sense".332 The point of this section is to 

neither provide a contemporary account of U.S. trademark law nor is it to dispute the 

increasingly influence of these no-property (in the trade mark) theories over the last 

century. Rather it is to observe the early importance if not dominance of the Lockian 

property lens:333 the starting point for these cases was whether the holder had property 

                                                 
325 Ayn Rand, Atlas Shrugged (  ). ["The source of property rights is the law of causality. All property and 
all forms of wealth are produced my minds and labour… you cannot obtain the products of the mind 
except on the owners terms and by volitional consent" (90% Kindle)] 
326  
327 See eg., Canal Company v Clark  
328 240 U.S. 403 (1915) 
329 At 414. 
330 American Steel Foundries v Robertson 269 U.S. 372, 380. See also United Drug Co. v Rectanus Co 248 U.S. 90, 
97 expressing a similar view.  
331 For example, Walgreen Drug Stores, Inc., v Obear-Nester Glass Co. Corning Glass Works 113 F.2d 956 
(CA, 1940). 
332 Stephen L. Carter, 'Does it Matter Whether Intellectual Property is Property" 68 Chi-Kent L. Rev. 715 
(1993) at 721 
333 Much of the contemporary intellectual property literature if somewhat forgetful about this formative 
period. As if the claim that there could be property rights in the trademark was merely an academic 
argument (often attributed to Rudolf Callmann, 'Unfair Competition without Competition: The 
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rights in the trademark, which was dependent on the holders creative efforts and industry 

vis a vis that trademark. It is clear from the cases considered above that for many judges 

and scholars of this period this lens was a natural and intuitive lens for thinking about the 

regulation of the use of these new things of value.  

 
 

3. Trade Secrets and Confidential Information 
 
The protection of trade secrets and confidential information provides another example 

of the dominance in the United States of the Lockian property lens as the starting point 

for addressing right-claims to new things of value generated by 18th and 19th century 

industrialisation.  Property talk in this context is ubiquitous in the United States’ trade 

secret cases and when deployed is invariably connected to the notion that the law 

protects property which is created by the efforts and labors of market participants. In 

contrast, in the United Kingdom, property talk in relation to trade secrets is rare and 

when deployed lacks conceptual coherence and typically merely labels and describes the 

effect of the rights that have non-property-based grounds.  

In the recent UK case of Force India Formula One Team v 1 Malaysian Racing Team334 

Arnold J observed that “confidential information is not property… even though 

businessmen often deal with confidential information as if it were property and judges 

often use the language of property when discussing breach of confidence.” Forty years 

earlier in Fraser v Evans335 Lord Denning MR similarly observed that the courts’ 

jurisdiction to restrain the use of confidential information “is based not so much on 

property or contract as on the duty of good faith.” In 1820 in Yovatt v Winyard Lord 

Eldon "the Lord Chancellor granted the injunction on the ground that there had been a 

breach of trust and confidence".336  For English law today, as it was in the 19th century, 

the basis for preventing the disclosure and use of trade secrets and other confidential 

information is a breach of an undertaken confidence.337  Consider in this regard the 

observations of High Court of Australia in Moorgate Tobacco Company Ltd v Phillip Morris 

Ltd (No.2), which the UK Court of Appeal in AG v Guardian Newspapers (No 2) held 

represented English Law: 

Like most heads of exclusive equitable jurisdiction, its rational basis does not lie in 

proprietary right. It lies in the notion of an obligation of conscience arising from the 

circumstances in or through which the information was communicated or obtained.  

The questions of relevance for a court considering an action brought in relation to trade 

secrets today, as in the 19th century, is: first is the information confidential; second, 

                                                                                                                                            
Importance of the Property Concept in the Law of Trademarks' 95 U. Pa. L. Rev 443 (1946)) rather than a 
an approach adopted by the case law. See for example Carter supra note [  ] and Mark A. Lemley, 'The 
Modern Lanham Act and the Death of Common Sense' 108 YLJ 1687 at note 7. 
334  
335  
336 Yovatt v Winyard (1820) 1 Jaob & Walker 394:  
337 See also:. Williams v Williams 3 Mer. 157 (  ); Robb v Green [1895-99] ALL ER Rep 1053; Amber Size and 
Chemical Company, Limited v Menzel [193] 2 Ch. 239. 
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whether that confidential information was passed to the defendant in confidence;338 and 

third whether the defendant has abused that confidence.339  In Saltman Engineering Co Ltd 

v Campbell Engineering Co Ltd, Lord Greene MR held that “what makes [information] 

confidential is the fact that the maker of the brain had used his brain and thus produced 

a result which can only be produced by someone who goes through the same process”. 

In the United States, as we shall see  below, it these same actions that generate property 

rights that serve as the starting point for the courts' determination of whether the trade 

secret should be protected from disclosure and abuse. But in Saltman and other UK trade 

secret cases it is confidence in relation to such confidential information and the abuse of 

this confidence not property which is the basis of the courts’ protection of trade secrets.  

 Nevertheless although confidence is the dominant basis for protecting trade 

secrets the idea of trade secrets as property is present in several early and later trade 

secret cases.340  The 1851 case of Morison v Moat341 the Court although adopting primarily 

a confidence approach342 observed that one of several bases of jurisdiction (in addition to 

confidence) was "property". However, in this case property and belonging is not the 

ground of the right to prevent its disclosure – which lies in confidence – nor is property 

merely a label applied because of the qualified rights of enjoyment and exclusion created 

by the protection of confidence. Rather property is used here almost intuitively as part of 

the observation that a trademark is assignable: you own it so you can sell it.343 Another 

example of the use of the concept of property in English trademark cases is found in the 

1893 Court of Appeal case Lamb v Evans,344 which involved the use by an agent of 

information acquired in his role as agent. In this case  the right of the principle to restrain 

the use by the agent of the information is, the court observes, a special type of property 

right.345 However, "property" is used by the court to describe / to label the right of 

exclusion. Property does not ground the right which in this case is grounded on a 

contractual understanding of the agency relationship.346 

                                                 
338 Saltman Engineering Co Ltd v Campbell Engineering Co Ltd; Coco v A.N. Clark (Engineers) Ltd. [1969] RPC 
41. In Merryweather v Moore [1892] 2 Ch. 518 the court observed that “it is sometimes difficult to say 
whether the Court has proceeded on the implied contract or the confidence, for I will put aside once for all 
any cases arising on express contract. Perhaps the real solution is that the confidence postulates an implied 
contract: that, where the Court is satisfied of the existence of the confidential relation, then it at once infers 
or implies the contract arising from that confidential relation - a contract which thus calls into exercise the 
jurisdiction to which I have referred.” 
339 Merryweather v Moore [1892] 2 Ch. 518. 
340 There are also case not considered here that find that trade secrets and confidential information are 
property for the purposes of a statutory provision. See, for example, Re Keene [1922] 2 Ch. 475. 
341 (1851) 9 Hare 241. 
342 For example: "it was clearly a breach of faith and of contract on the part of [the defendant] to 
communicate the secret" at 263. 
343 Ibid 260: "the secret was not intended to belong to the partnership", i.e., it had not been sold. See also, 
Maxim Nordenfelt Guns v Ammunition Company v Nordenfelt [1983] 1 Ch. 630 also using "property" in the 
context the transferability of trade secrets.  
344 [1893] 1 Ch. 218. 
345 Per Bowen LJ, 229: it is a question of whether the plaintiff … has not a sufficient special property in 
them to entitle him to restrain the use of them against him when they had been obtained for his use by his 
agents in the course of their employment". 
346 Ibid per Bowen LJ, 230: "in this case the proper inference to be drawn would be that it was part of the 
understanding that these materials were not to be used otherwise than for the purposes of the 
employment; see also Kay LJ's at 234 judgement emphasising confidence and confidentiality.  
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By way of stark contrast in U.S. nineteenth century trade secret cases, it is 

property that grounds the right, which is then molded through considerations of 

confidence and confidentiality. Consider the early and influential Massachusetts case of 

Peabody v Norfolk347 a case involving the taking and using of trade secrets by a former 

employee, who, as part of his contract of employment, had signed a confidentiality 

agreement. The courts starting point is the Lockian conception of property:348 

It is the policy of the law, for the advantage of the public, to encourage and protect 

invention and commercial enterprise. If a man establishes a business and makes it valuable 

by his skill and attention, the good will of that business is recognised by the law as 

property… if he invents or discovers, and keeps secret, a process of manufacture, whether 

the proper subject for a patent or not, he has not indeed an exclusive right to it as against 

the public, or against those who in good faith acquire knowledge of it, but he has a property 

in it, which a court of chancery will protect against one who in violation of contract and 

breach of confidence undertakes to apply it to his own use.  

Later in the judgement the court observes that "it is settled that a secret art is a legal 

subject of property". Through a person's efforts in creating the subject of the secret a 

qualified property right is created / the property is appropriated. The basis of the Court's 

protection is, therefore, the property in one's efforts. But as the court makes clear, that 

protection is qualified: it is not a right enforceable against all but only those who an 

undertaking given to the property holder not to use or disclosure the confidential secret.  

Accordingly, although the undertaking of confidentiality is the proximate basis for the 

court's protection of the trade secret, it a secondary consideration that determines the 

scope of the property right in the trade secret.  

Peabody v Norfolk  and the structure it adopts were followed in several other late 

19th century and early 20th century trade secret case in multiple states. For example, in 

Simmons v Hardware Co., a 1891 South Dakota case involving the unauthorised use of a 

secret pricing code, the court held that: 

It was the product of the skill and labors of the plaintiff and as such is property and is entitled 

to the protection of the law… a court of equity will interfere to prevent a party who has 

wrongfully obtained possession of the secret from using it or disclosing it to others.349  

In Simmons, as in Peabody, the wrongdoing - the breach of confidence - provides the 

precondition for protecting the property. However, in some cases although the breach of 

                                                 
347 98 Mass. 452 (1868). 
348 See generally Michael P. Simpson, 'The Future of Innovation: Trade Secrets, Property Rights and 
Protectionism – An Old Age Tale' 70 Brook. L.Rev. 1121, 1128 (2005) referring to the "early common 
law's Lockean conception of trade secret law". 
349 47 N.W. 814, 816 (1891). See also: Salomon v Hertz 40 N.J. Eq. 400, 402 (1886); Eastman v Reichenback 47 
N.Y. St. Rep. 435 (1892) (adopting this approach but also noting that "the word 'property' as applied to 
trade secrets has its limitations" as the secret is discoverable by others); O. & W. Thum Co. v Tloccynski 38 
L.R.A. 200 (1897) ("is it not true that if one discovers a process of manufacture or an invention which is of 
use to the community he has a property right in it"; Westervelt v National Paper & Supply Co. 154 Ind. 673 
(1900); G.F. Harvey Co. v. National Drug Co. 77 N.Y.S. 674, 676 (1902); Stewart v Hook 45 S.E. 369, 370 
(1903); Elaterite Paint & MFG. Co. v Frost Co. 105 Minn. 239, 241 (1908); Morrison v Woodbury 185 P.735, 737 
(1919); The Kelly Manufacturing Company v Howard G. Brower 1 Tenn. App. 428 (1925);   
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confidence is very reason the  litigation was commenced the property right itself 

becomes the sole basis for protection. Consider the New York Court of Appeals case of 

Tabor v Hoffman, an action brought to restrain, the defendant from using patterns which 

he "surreptitiously copied". The court observed that "independent of copyright or letters 

patent, an inventor or author has, by the common law, an exclusive property in his 

invention or composition, until by publication it becomes the property of the general 

public". It followed that because the secret patterns "had not been published they were 

still in every sense the property of the plaintiff."350 In National Tube Company v Eastern Tube 

Co.351 in finding that there was no trade secret that the "court could protect as a property 

right" in the skills of a workman to reproduce metal tube patterns, the court observed 

that: 

The natural rule of right is this: That a man shall have the benefit of his intelligent thought 

and enterprise, of all that he may discover by industry and ingenuity and unless he contracts 

to sell to some other man that idea, he may use it for his own benefit or for the benefit of 

any employer he may afterwards find service with. 

In the 1925 Illinois case of Boyston Coal Company v Rautenbush the efforts of the plaintiff to 

produce a confidential client list created an enforceable property right between the 

parties. Effort not confidence appears to ground the right: 

The right of the complainant in its list of agents, which came into being only as a result of 

years of work and great expense… was a definite, appreciable and valuable property 

right…such lists are like stock in trade they are created at the cost of effort, method, skill 

and money. As between the parties, the list of names must be considered, therefore, as 

property.352 

Contemporary scholars have noted the move away from a property basis for trade secret 

protection in the 20th century.353 When doing so they often cite Justice Holmes position 

on property and trade secrets.354 He observed in U.S. Supreme Court case of Du Pont 

Powder Co. v Masland, a trade secrets case, that: 

The word property as applied to trade-marks and trade secrets is an unanalysed expression 

of certain secondary consequences of the primary fact that the law makes some rudimentary 

requirements of good faith… The starting point… is not property… but that the defendant 

stood in confidential relations with the plaintiffs355   

                                                 
350 Tabor v Hoffman 73 Sickels 30, 34 (1889). See also: Mackechnie Bread Co. v Huber 60 Cal.App. 539, 541 
observing that the legal question is: "did the respondent possess such a property right in [the confidential 
information]". 
351 13 Ohio C.D. 468 (1902). 
352 (Emphasis supplied) 237 Ill.App. 550, 559 (1925) – the language used by the Court closely echoes the 
words of Justice Pitney in International news Service v Associated Press v Associated Press 248 U.S. 215, 236 (1915). 
353 Restatement (First) of Torts § 757 (1939) observing that property as a basis for trade secret protection 
"has been frequently advanced and rejected". Discussed by Simpson, supra [ ] at 1142. See also Milton 
Handler, 'Unfair Competition' 21 Iowa L. Rev, 189 (1936). 
354 Robert G. Bone, 'A New Look at Trade Secret Law: Doctrine in Search of Justification' 86 Cal. L. Rev. 
241, 259-60 (1998). 
355 244 U.S. 100, 102 (1917). 
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But we must not mistake the attractiveness of this claim and the elegance of Holmes' 

prose for its accuracy at the time he made this statement. It would fairly have described 

the approach of some English cases but it did not explain the raft of U.S. cases that 

adopted this Lockian proprietary starting point. Late 19th century and early 20th century 

trade secret protection was grounded in an idea of property as right, outside of law – 

later recognised by law – arising from the product of one's industry, labor and creativity. 

Good faith (confidence) was used to define the circumstances in which the right would 

be protected. But the "primary fact" was property by right; the secondary fact was good 

faith; the "starting point" was property by right, not confidence.  

 

 
4. Misappropriation  

 
In International News Service v Associated Press356 ("INS") the U.S. Supreme Court held that 

the defendant Associated Press could not use the information obtained by reading the 

plaintiff's news bulletins until the news value of the bulletins had effectively expired. The 

precise basis for the Court's holding has been, and remains, the subject of scholarly 

controversy.357 It is unconvertible, however, that the case is often taken as the foundation 

– the "headwaters of"358 - for the tort of misappropriation and the concomitant legal idea 

that the law protects value created by productive effort as a property right, or at least as a 

qualified property right referred to by the Court as "quasi-property"; that the law will 

prevent anyone attempting to reap what they do not sow.  In Justice Pitney's words: 

The question here is not so much the rights of either party as against the public but their 

rights as between themselves. And although we may and do assume that neither party has 

any remaining property interest as against the public in uncopyrighted news matter after the 

moment of its first publication, it by no means follows that there is no remaining property 

interest between themselves… 

The right to acquire property by honest labor or the conduct of a lawful business is as much 

entitled to protection as the right to guard property already acquired… 

The defendant in appropriating and selling it as its own is endeavouring to reap where it has 

not sown… and is appropriating to itself the harvest of those who have sown. 

As we have seen from our analysis of trademarks and trade secrets in the United States, 

the ideas that underpin Justice Pitney's holding in this respect are well embedded in U.S. 

law by the time of his judgment. It is probably more appropriate to view this judgment 

not as the headwater but as the highwater mark of the Lockian conception of property, 

which in many areas, as a result in large part of Justice Holmes efforts (who dissented in 

INS), began to subside thereafter. Even in this precise context of news misappropriation 

these idea of property by right through productive effort were used to reach similar 

                                                 
356 248 U.S. 215 (1918). 
357 Most recently see: Christopher Wadlow, , "A Riddle Whose Answer is 'Tort': A Reassessment of 
International News Service v Associated Press" 76 Modern Law Review (2013). 
358 Developments in the Law of Competitive Torts 77 Harv. L. Rev. 888, 933  (1964). 
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conclusions in earlier cases.359 In the 1876 New York case of Kiernan v Manhattan Quotation 

Telegraph Co., for example, as case dealing with a similar misappropriation of news issue, 

the court observed that: 

The mere fact that a certain class of information is open to all that seek it, is no answer to a 

claim to a right of property in such information made by a person who, at his own expense 

and by his own labor, has collected it… a man may impress upon materials, which are open 

to all the world, a right of property when he has a result of his own efforts and expenditure 

collected and reduced to a form serviceable to the public such material. 

When we cross the Atlantic, as with trademarks and trade secrets, English courts do no 

employ the Lockian property conception to such valuable intangibles such as news 

gathering.360 As Mr Justice Dixon of the Australian High Court in 1927 observed: 

Courts of equity have not in British jurisdictions thrown the protection of an injunction 

around all the intangible elements of value, that is, value in exchange, which may flow from 

the exercise by an individual of his powers or resources whether in the organization of a 

business or undertaking or the use of ingenuity, knowledge, skill or labour 

Interestingly, there were, however, several English cases in the late nineteenth century 

that adopted precisely this lens of property as right created through industry. Indeed 

these cases served as the basis for the New York Court's observations in Kiernan v 

Manhattan Quotation Telegraph Co.361 For example, in Cox v Land and Water Journal Company 

the Court of Chancery found that newspaper proprietors had "a property" in the articles 

contained in the newspaper and that others would be prevented from reprinting the 

articles as "they were not entitled to the labors undergone by others". Here, most 

unusually for the U.K. , the ground for the property right is found in the  industry and 

labor of the right holder. A similar approach, again in the context of news-like 

information, is found in Exchange Telegraph Company, Limited v. Central News, Limited362 

where the Court observed that by "the expenditure of labor and money the plaintiff had 

acquired the information and it was in their hands valuable property in this sense". 

However, it is clear in this case, that breach of contract and not "property" is the ground 

for the injunction.363 These cases point to the presence of this Lockian conception of 

property in the judicial mindset of U.K. judges, but the lack of traction which they 

generate in subsequent case law points to its limited influence. Where these cases were 

                                                 
359 As Justice Pitney's judgment clearly acknowledges by citing these cases. 
360 See Victoria Park Racing and Recreation Grounds Co. Ltd (1937) 58 C.L.R. 479 (High Court of Australia) per 
Dixon J, observing that: "But courts of equity have not in British jurisdictions thrown the protection of an 
injunction around all the intangible elements of value, that is, value in exchange, which may flow from the 
exercise by an individual of his powers or resources whether in the organization of a business or 
undertaking or the use of ingenuity, knowledge, skill or labour." See also Moorgate Tobacco Co. Ltd (No.2) v 
Phillip Morris Ltd (No.2) (1984) 156 CLR 414 reaffirming this view of English law.  
361 Citing Cox v Land and Water Journal Company (1869) LR 9 Eq 324 and Kelly v Morris (1866) LR 1 Eq 697.  
362 [1897] 2 Ch. 28. 
363 See also Exchange Telegraph Co. Ltd v Gregory & Co [1895-99] All ER Rep 1116. 
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subsequently relied upon, which was rare, they supported relational grounds for 

protecting information such as contract and confidence.364 

 
 
 

E. PROPERTY AND CONNECTED ASSETS 
 
 

This comparison of the use and (non-use) of the property concept to regulate rights of 

control over trademarks, trade secrets and news information teaches us two things of 

relevance for this book's project. First, the lens of property was a more natural, intuitive 

lens for U.S. judges in the late nineteenth and early twentieth century than it was for U.K. 

judges. Asking whether a thing of potential value was the subject of a property right was 

the intuitive means of addressing claims of first impression. Dean Acheson was correct 

to argue that "as new interests called for protection their success depended upon their 

ability to take on the protective coloring of property".365 In contrast, U.K. judges 

responded to these new problems by considering the relationships between the parties in 

question as set forth in express or implied contracts or duties of confidence. Property 

was only erratically deployed. The second general observation that can be drawn from 

the analysis is that not only was the lens of property more readily and naturally deployed 

in the U.S., but it also had substantive content: it gave legal effect to the idea that 

property is created "by right", by effort and industry. Whereas in the U.K. the concept 

did not have any Lockian substantive content understood to be capable of grounding the 

rights as between the parties. 

The submission of this section is that the divergence of U.S. and U.K. 

opportunities law is, in part, the product of both this variation in the willingness to think 

through the property lens and the distinctively different conceptions of property. We saw 

in the U.K. opportunities cases discussed in Chapter [ ], as in the context of trademarks 

and trade secrets, that the property lens is only sporadically and unsystemically deployed. 

Although in some of the early second no-profit rule cases, such as Randall v Russell  and 

Aberdeen Town Council, the idea of required connection between trust and connected asset 

suggests that to require an accounting the connected asset must be enveloped within 

"trust property", the label of property or property rights is not used in these cases. 

Indeed, outside of the late twentieth century maturing business opportunity cases, the 

concept has only ever been deployed in three cases: Dean v Macdowell, Aas v Banham, and 

Boardman v Phipps. And following Lord Upjohn's forceful dissent in Boardman outside the 

first instance resignation cases the concept has not been given judicial credence since.  

The failure of the proprietary lens to gain traction in UK opportunities law is 

unsurprising. The lens of property in the U.K. trademark and trade secret cases 

                                                 
364 See also Attorney General v Guardian Newpapers (No. 2) [1988] 3 All ER 545 (High Court) and [1990] 1 
A.C. 109 (House of Lords) relying on  Exchange Telegraph Company, Limited v Central News, Limited [1897] 2 
Ch. 28 as a breach of confidence case. See also R v Solicitors Complaints Bureau, Ex Parte Wylde (unreported, 
available on Lexis); Exchange Telegraph Co. v Giulianotti [1959] SC 19. 
365 See supra text to note [ ].  
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considered above either functioned as a descriptive label for rights grounded in relational 

terms or described the assignability of the thing protected by the rights. The notion of 

"property" in U.K. law's protection of things with exchange value did not ground the 

right. Yet here in the context of connected assets that is exactly what property is being 

asked to do – to ground the right: 'the director cannot take the opportunity for himself 

personally because the company is entitled to the information about the opportunity / it is 

the company's property".  But this begs the question: why is the company entitled to this 

property; why does it have qualified- or quasi-property in the opportunity. In 

circumstances where the prohibition on conflict of interest and duty apply then the rights 

of exclusion generated by this rule could be described as qualified property – as a 

descriptive label. Here, to paraphrase Holmes, the "outline of property" would be shown 

by the application fiduciary duties. However, where duty runs out - in those cases where 

the courts do not identify a prescriptive duty applicable to any opportunity in the 

company's general interest and where the profit does not conflict with the exercise of an 

applicable duty -  then what grounds the property right? In contrast to the United States 

there is no embedded tradition of viewing property as the product of effort and industry 

outside of the law only to be identified by law. As we saw in our analysis of rights to 

news information in particular, it is not that this idea is wholly absent from U.K. judicial 

thinking, but its deployment has been rare and its effects inconsequential.  

This lack of grounding for the property claim has two effects in the context of 

opportunities law. First, where the property concept is deployed it leads courts to grasp 

for grounds for property rights that are insubstantial if not implausible. Consider the 

notion of property and entitlement suggested by Dean v Macdowell and Aas v Benham. 

Bowen LJ holds that partnerships have property in information that is valuable to the 

partnership, which in these cases included information that fell within the scope of the 

partnership. But why does a person have a right to something which would be valuable 

for them to have? Simply finding something valuable or attractive does not ground a 

right; and there is no broader theory of property or morality that would ground such a 

claim. Similarly, simply falling within the scope of what a person does, does not give that 

person any claim on the thing. It does not help here to say that this only applies vis a vis 

the director, if we have already concluded that no duty is invoked or compromised by the 

taking of the opportunity. Accordingly, the deployment of "property" in Dean v Macdowell  

and Aas v Benham, which is adopted by several judges in Boardman v Phipps, is intuitively 

appealing but theoretically empty.  The second effect is that where the idea of property 

through labour and industry appears to underpin the court's conclusion on the facts of 

the case it falls on legally deaf judicial ears;  in contrast to the United States where it 

receives the welcome embrace of the familiar. In Aberdeen Town Council, for example, the 

opportunity is created as a result of the trust assets. In Boardman, although the judges 

deploy the weak idea of the information as property because it is valuable, the more 

compelling idea is that the information was created through using the trust assets (the 

minority shareholding). The idea that a (Lockian) proprietary claim can be generated by 

the efforts of the trust or company including the use of its assets is available from these 

cases. But property rights are not, and have never been systematically understood in this 
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way for the U.K. common law. For an English judge such an idea does not resonate; it is 

not a systemically cognisable claim. 

The relationship of U.S. opportunities law to property starkly contrasts with that 

of the U.K. In the dominant strand of case law from Lagarde v Aniston Lime and Stone Co. 

to Guth v Loft, property is confidently acknowledged as the primary lens for addressing 

opportunities. Its deployment in multiple areas of law faced with claims to new intangible 

things of value mean that the use of the lens in this context is neither surprising nor 

unusual. It does not need to be defended. For these opportunities cases, where there was 

no prescriptive duty to acquire the opportunity for the company the director's obligation 

of loyalty demanded only that directors did not "oust the corporation from beneficial 

property rights that ought to be preserved to it". For these courts the question became 

did the corporation have an expectancy in the opportunity. Such an expectancy was 

treated as a "property rights".366 For these courts - as with the U.K. cases which deploy 

property - expectancy and property ground the corporation's right to exclude the director 

from exploiting the opportunity without obtaining the required corporate approvals. 

However, in contrast to the U.K., late nineteenth and early twentieth century U.S. courts 

are both familiar and comfortable with the idea that the concept of property can ground 

the right. It does so when the subject's industry and efforts appropriate the property.  

Such a view of the substantive content of property has substantive effects on 

U.S. opportunities law. Property is not appropriated easily. To paraphrase Justice Pitney 

in INS, a corporation cannot reap where it has not sown. If the property lens is deployed 

to regulate control over an intangible such as information about an opportunity or the 

realised opportunity it will not be recognised by the law in the absence of significant 

efforts and industry by the corporation vis a vis the opportunity. Similarly, if a director 

has exerted his efforts to appropriate an opportunity U.S. courts were wary to presume 

that such efforts belong to the corporation in the absence of a clear understanding that 

the product of such labours would belong to the corporation. They would not allow the 

corporation to reap what someone else has sown. This was clearly articulated in National 

Tube Company v Eastern Tube Co367 where the court observed "that a man shall have the 

benefit of his intelligent thought and enterprise… unless he contracts to sell to some 

other man that idea". This is why in Lagarde simply negotiating to try to purchase the 

third parcel of property was insufficient to ground an expectancy; and why in De 

Bardeleben, for the same Judge, the "work done and money expended in ascertaining the 

character and resources of the" opportunity in addition to the negotiations were 

sufficient to ground the right. The court observed that the defendant director had on 

"[the corporation's] behalf, and with its laborers, been prospecting for and developing"368 

the coal opportunity. This is also why in Colarado & Utah Coal it was again not sufficient 

that the company had been "negotiating and endeavouring to purchase" the opportunity 

and that the court held that "something more is required". Similarly, in Pioneer Oil & Gas 

                                                 
366 For example, in De Bardeleben v Bessemer Land Improvement Co. Judge Sharpe observes that "this valuable 
expectancy was so far a property right".  
367 13 Ohio C.D. 468 (1902). 
368 Emphasis supplied.  



DRAFT 

 

99 

 

v Anderson in finding that the corporation had no expectancy, the "mere fact" that the 

corporation was negotiating to purchase the opportunity was juxtaposed next to fact that 

the defendant director had "spent considerable money 'in bringing in' two wells and that 

considerable risk was involved".   

Accordingly, not only was the selection of the property lens for U.S. judges a 

natural approach to take for this problem of first impression its selection had clear 

substantive consequences: it would not be easy for the company to establish its claim; 

claims about value to the corporation or general interest in the corporation would be 

insufficient; even action vis a vis the opportunity would be insufficient unless that action 

involved substantial investments of expenditure and time.  These substantive 

consequences followed from the selection of lens that, within U.S. legal thought, had 

clear substantive content.  Importantly, these consequences are clearly pro-managerial. 

Where the director is under no positive duty to obtain the opportunity, this approach 

allocates (as between the corporation and the director) many opportunities to the 

director even where the corporation is interested in the opportunity, it falls within its 

scope of business, or indeed where it is, to a limited extent, actively engaged in 

attempting to realise the opportunity. But this managerial friendly position is clearly not 

the product of pressures generated by charter competition or powerful and repeat player 

managers.  It is generated long before charter competition could actively be said to be 

forming corporate law; and there is nothing to suggest that mangers are organised repeat 

players or better resourced than their plaintiff corporation counterparts.  Nor, as we have 

observed above, does it in any clearly observable sense appear to the product of a 

judiciary adapting the law corporate opportunities to prevalent policy concerns of the 

day, although clearly its none observability cannot exclude the influence of such policy 

concerns. The most compelling account is that it is the product of a mode of judicial 

thought; the adaption to the connected asset problem of an internal legal understanding 

during this period of what is required in order to assert exclusionary property rights.  

  
 


