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Google/Fitbit: overview

 Deal announced in November 2019 for USD 2.1 billion

 Merger control review in 5 jurisdictions

 Closed on 14 January 2021
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European Union –

notification filed

Cleared with 

remedies

South Africa –

notification 

required by the 

Authority

Cleared with 

remedies

Australia –

“informal” process

Commitments 

rejected – now a post-

closing investigation

Japan –

own initiative 

investigation

Cleared with 

remedies

United States –

notification filed

Waiting period 

expired but not 

officially cleared



Google/Fitbit - Timeline
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27 Feb. 2020

ACCC opens

informal review

15 Nov. 2019

HSR filing

15 June 2020

EU filing

13 Jul. 2020

EU Remedies 1

4 Aug. 2020

EU opens Phase II

28 Sept. 2020

EU Remedies 2

18 June 2020

ACCC adopts interim

Statement of Issues

30 Nov. 2020

ACCC

Remedies

22 Dec. 2020

ACCC rejects

Remedies

17 Dec. 2020

EU clearance

Nov. 2020?

EU Remedies 3

April 2020?

DOJ 2nd request

Waiting

period

expires



Google says: deal to acquire Fitbit devices
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“By working closely with Fitbit’s team of experts, and bringing together the

best AI, software and hardware, we can help spur innovation in wearables

and build products to benefit even more people around the world.”

R. Osterloh, Google Senior VP, November 2019

“This deal has always been about devices, not data”

R. Osterloh, Google Senior VP, January 2021



The wearables ecosystem
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Wearable Smartphone Cloud

Insurance

Data 

analytics

Healthcare

Other 

applications

Data

Insights



Third parties say: deal to expand Google’s empire to 

another web entry point and to control the wearable 

data ecosystem
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Regulators, civil society: deal raises privacy concerns
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A (very) controversial deal
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Latest addition to the roll-call of dishonour?

 Various cases are pointed out as merger enforcement failures: 

– EU level

• Google/DoubleClick

– CMA level

• Google/Waze
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 US are currently 

reviewing past deals

 Will Google/Fitbit join this list? Time will tell…

There are widely-held concerns about historic

underenforcement against digital mergers in the UK and

around the world. For example, the Furman Review stated

that over the last ten years the five largest digital firms

have made over 400 acquisitions globally with none of

these being blocked by competition authorities, leading the

review to call for a ‘reset’ in digital merger assessment and

‘more frequent and firmer action to challenge mergers’

UK task force advice, December 2020



Latest addition to the roll-call of dishonour?

EU Parliament may say yes…
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Regrets the European Commission's decision to approve

Google’s takeover of wearable fitness device company

Fitbit. Notes that the remedies proposed by Google

and endorsed by the European Commission are

insufficient to ensure effective competition in

wearables and digital health, which are becoming

increasingly important in consumers’ lives. Urges the

European Commission to take a broader view when

evaluating digital mergers and assess the impact of

data consolidation. Notes that the acquisition of targets

with specific data resources can bring about a

concentration in control over valuable and non-replicable

data resources and result in better data access for the

merging parties than for their competitors. Stresses that

data consolidation via mergers may strengthen a

dominant position or allow the acquiring entity to leverage

market power, and sometimes raise foreclosure concerns

Proposed amendment to the Competition policy annual report 2020



The need to assess future evolution of complex and fast

moving sectors creates new challenges

Digital mergers and nascent markets: new challenges 

for merger review
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VS

Google/Fitbit, EU 

press release

Google/Fitbit, 

Australian 

Statement of issues



Specific challenges and how to remedy them?

 Fast-moving technology markets: need to shift from narrow

focus on short-term (price/quantity) effects to longer term effects

 Increasing importance of data: requires comprehensive

analysis of competitive impact of datasets as an asset and as an

input for data analytics, in the near and longer term

 A need for “new” types of remedies:

– Divestments may not be adequate in digital mergers

– Remedies must address concerns and ensure that the merged

entity’s data advantage will not cause markets to tip

– “new” remedies: data access, interoperability, data silo, non-

discrimination, etc.
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These challenges have already been identified in 

various reports
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But is the Commission practicing what it preaches?
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Within the context of merger control,

a combination of different data

troves will raise competition concerns

if this combination allows the

dominant firm to extract information

that provides for a significant

competitive advantage but is

impossible for competitors to replicate

or if the combination may [provide]

the basis of the leveraging of

market power.

Some market participants who consider

that Google has already a significant

presence in the digital healthcare sector,

raised a concern that Google may obtain

a competitive advantage in this sector

by combining Google's and Fitbit's

databases to such a degree that

competitors would no longer be able to

compete. The Commission's in-depth

investigation did not confirm such

concerns because the digital healthcare

sector is still nascent in Europe with many

players active in this space. Moreover,

Fitbit has a limited user community in

the fast-growing smartwatch segment.

Crémer et al. Report
DG COMP Google/Fitbit press 

release



EU: reflections on conditional 

clearance decision



EC’s concerns as described in the decision’s press 

release

• Advertising: By acquiring Fitbit, Google would acquire (i) the database maintained
by Fitbit about its users' health and fitness; and (ii) the technology to develop a
database similar to that of Fitbit. By increasing the already vast amount of data that
Google could use for the personalisation of ads, it would be more difficult for rivals to
match Google's services in the markets for online search advertising, online display
advertising, and the entire “ad tech” ecosystem. The transaction would therefore
raise barriers to entry and expansion for Google's competitors for these services to
the detriment of advertisers, who would ultimately face higher prices and have less
choice.

• Access to Web Application Programming Interface (‘API') in the market for
digital healthcare: A number of players in this market currently access health and
fitness data provided by Fitbit through a Web API, in order to provide services to
Fitbit users and obtain their data in return. The Commission found that following the
transaction, Google might restrict competitors' access to the Fitbit Web API. Such a
strategy would come especially at the detriment of start-ups in the nascent European
digital healthcare space.

• Wrist-worn wearable devices: The Commission is concerned that following the
transaction, Google could put competing manufacturers of wrist-worn wearable
devices at a disadvantage by degrading their interoperability with Android
smartphones.
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Third parties’ views: EC decision ignores true impact 

of the transaction; and remedies insufficient

 Impact of Google getting proprietary access to Fitbit data

– Increases Google’s competitive advantage in downstream markets which rely on 
this data such as digital healthcare 

– Accepting a remedy which only preserves the status quo for access to Fitbit data 
ignores the importance of combining data sets and data analytics opportunities

– See slides 19-21

 Privacy

– User exploitation arguments based on large digital players’ incentives to interpret 
data protection rules to their own benefit

– See slide 22

 Impact of Google’s ability to imposed conditions on rival wearable producers

– Seamless interaction with Google devices not sufficiently guaranteed to ensure that 
rival wearable producers are attractive to consumers and therefore to partners such 
as digital healthcare providers

 Impact on advertising: would need a whole separate webinar…
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The use of Fitbit data in downstream markets

 Is the Commission failing to act on the Crémer report?

 Could Hutchison have had a deterrent effect?

 And most of all, does this ignore the exponential effect of 
combining datasets with AI/Machine learning?

Do we need a different standard of proof for digital mergers?
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The Commission's in-depth investigation did not confirm such concerns

because the digital healthcare sector is still nascent in Europe with many

players active in this space. Moreover, Fitbit has a limited user community in

the fast-growing smartwatch segment.

DG COMP, Google/Fitbit Press Release



The importance of data analytics

 AI and ML can derive insights from data. Combining even a small

dataset (Fitbit’s) with a big data set (Google’s) could generate

exponential insights
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Importance of non-health data points
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Privacy not an antitrust concern?
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The Commission's investigation found 

that Google will have to ensure 

compliance with the provisions and 

principles of the GDPR, which 

provides that the processing of 

personal data concerning health shall 

be prohibited, unless the person has 

given explicit consent. Such concerns 

are not within the remit of merger 

control and there are regulatory tools 

better placed to address them.

DG COMP, Google/Fitbit Press

release

Our concern is that such platforms have an

incentive to interpret data protection

regulation in a way that entrenches their

own competitive advantage, including by

denying third parties access to data that is

necessary for targeting, attribution,

verification and fee or price assessment

while preserving their right to use this data

within their walled gardens.



Australia: reflections on ACCC’s 

examination

February 5, 2021



Status of the Australian case

 The ACCC rejected Google’s commitments in December 2020

 Case transformed into a post-closing investigation after

Google completed the deal on 14 January 2021

“While we are aware that the European Commission recently accepted a

similar undertaking from Google, we are not satisfied that a long term

behavioural undertaking of this type in such a complex and dynamic industry

could be effectively monitored and enforced in Australia”

Rod Sims, Chairman, ACCC, 22 December 2020

“The market for wearable devices like those made and sold by Fitbit is rapidly

evolving. We are concerned that Google’s acquisition of Fitbit, an innovative

company with its own wearables operating system and high standards for

privacy protection, could prevent or hinder future competition.”

Rod Sims, Chairman, ACCC, 15 January 2021
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ACCC’s concerns – A broader approach (1)

 Combination of datasets and impact of AI/ML: 

– Google holds and collects an extensive amount of high-quality
consumer data. Google combines many of these data points to
develop unique profiles of individual users which are in-turn used
to supply a range of services […]

– Google is also a market leader in artificial intelligence and machine
learning

– Acquiring Fitbit would provide Google with one of the largest and
most detailed existing fitness and health datasets, as well as
another avenue through which it can continue to gather consumer
data.

– Google will likely also utilise the data at an aggregate level, using its
analytical tools to draw broader insights about groups of people
(beyond just Fitbit users) with specific attributes, then apply these
insights across different parts of its business.
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ACCC’s concerns – A broader approach (2)

 Data-dependent health services and future outlook

– [nascent data-dependent health services] are fledgling markets,

but with the potential for high growth in the near future. Current

information also suggests that competitors in these markets are

likely to be significantly advantaged if they have access to

comprehensive data from wearable devices

– the ACCC raised concerns about both the loss of potential

competition, as well the loss of any existing competition between

Fitbit and Google in these fledgling markets

– And worried that the combination of the consumer data

currently accessible to Google, its analytical capability and

Fitbit’s data, may result in Google developing a strong foothold

in such emerging markets.
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ACCC’s concerns – A broader approach (3)

 As the EC, the ACCC noted risks of foreclosure with regards to

competing wearable producers

 BUT the concerns encompassed more Google products: the

ACCC raised “concerns about rival wearables continuing to

have access on the same terms to Wear OS, Google Maps, the

Google Play store and interoperability with Android phone

software.”

 And the ACCC flagged the need to ensure interoperability for

additional critical functions, e.g. voice-activated assistants
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Can Australia do anything?

 An enforcement investigation will take time and in the meantime 

the deal has closed

 Tensions are already high between Google and the ACCC: the 

proposed media code 

Google/Fitbit: Is Merger Control fit(bit) for purpose in digital markets? 285 February 2021



Japan, South Africa and the US

February 5, 2021



Deal conditionally cleared in Japan and South Africa 

with remedies similar to those accepted by the EC
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US review still on-going but not much hope
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The Antitrust Division’s investigation of Google’s acquisition of Fitbit

remains ongoing

Alex Okuliar, DOJ, 14 January 2021

We complied with the DOJ’s extensive review for the past 14 months,

and the agreed upon waiting period expired without their objection […]

We continue to be in touch with them and we’re committed to

answering any additional questions.

Google, 14 January 2021



Google promises to apply remedies worldwide

A voluntary non-enforceable commitment:
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These commitments will be implemented

globally so that all consumers can benefit

from them.

R. Osterloh, Google Senior VP, 14 January 2021



Digital Markets: is merger control fit 

for purpose or are reforms needed?

February 5, 2021



Google/Fitbit: a plea for change?

M. Vestager, 11 September 2020

Route 1, amendment of merger control

Route 2, 

new 

enforcement 

powers

So to keep our

markets fair and open

to competition, it’s vital

that we have the right

toolkit in place. And

that’s what the second

set of rules we’re

proposing – what we

call the Digital Markets

Act – is for.

M. Vestager, 15 Dec. 20
3rd route? Use the current tools? 

5 February 2021 Google/Fitbit: Is Merger Control fit(bit) for purpose in digital markets?

DG COMP, Google/Fitbit Press release
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EC Proposal for a Digital Market Act

 EC proposal published on 15 December 2020

 Going through legislative process at EU Parliament and Council

 Proposal focuses on protecting “contestable markets” with lists 

of practices so-called gatekeepers must not adopt

 Any reform in relation to merger control is limited to an obligation 

for gatekeepers to inform the EC before any acquisition:

– No authorisation process: EC cannot intervene if acquisition does 

not meet the existing merger control thresholds

– No change to substantive test for acquisitions by gatekeepers

– No change to burden of proof
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UK proposal for a Digital Market Unit

 Advice of the Digital Market Taskforce published in December

2020. Government committed to establish a Digital Market Unit

by April 2021 with legislation to follow

 Recommended specific merger rules for firms with Strategic

Market Status (SMS)

– Reporting of all transactions by SMS firms

– Mandatory suspensory notification for acquisition of “control”

meeting specific thresholds (not specified, likely transaction value

and UK nexus – revenue/users/assets)

– Lower standard of proof: likely to result in an SLC (current) vs

realistic prospect of an SLC (new rules)
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Goal: preventing reinforcement of ecosystems
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Mergers and acquisitions are also an important part of the business model of these

firms, with strategic acquisitions being used to build-up a strong position and to

reinforce it, for example by building ‘ecosystems’ of complementary products and

services around their core service, insulating it from competition.
UK digital task for advice, 

December 2020 



Google online consumer-facing ecosystem
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And on the other side of the Atlantic

 Recommendations of the US Subcommittee – Anticompetitive 

presumptions
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Thank you! Any questions?

40
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Annex - A (critical) review of the 

commitments 

The devil is in the detail
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Commitments – General principles

 Remedies notice

– “The commitments have to eliminate the competition

concerns entirely and have to be comprehensive and

effective from all points of view.”

– “Where, however, the parties submit remedies proposals

that are so extensive and complex that it is not possible for

the Commission to determine with the requisite degree of

certainty, at the time of its decision, that they will be fully

implemented and that they are likely to maintain effective

competition in the market, an authorisation decision

cannot be granted.”

Google/Fitbit: Is Merger Control fit(bit) for purpose in digital markets? 435 February 2021



Do Google commitments meet this threshold?

 Length and complexity?

– 9 pages of commitments,
10 pages of definitions, 6
annexes

– References to many other
documents that can be
unilaterally modified by
the parties (e.g. Google
API User Data Policy, Fit
Developer Guidelines,
Google Fit terms of service,
Fitbit Platform terms of
services)

– Does this merit the
description “complex”?

Google/Fitbit: Is Merger Control fit(bit) for purpose in digital markets? 445 February 2021

Other 

definitions



Commitment 1 – Advertising – EC’s Theory

• Google will not use the health and 

wellness data collected from wrist-worn 

wearable devices and other Fitbit devices 

of users for Google Ads 

• Google will maintain a technical 

separation of the relevant Fitbit's user 

data

• Google will ensure that EEA users will 

have an effective choice to grant or deny 

the use of health and wellness data stored 

in their Google Account or Fitbit Account 

by other Google services
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Commitment 1 – Advertising – In practice

 BUT

– Different rules for data written to a Fitbit 
account or a Google account

– Definition of data types excludes some data 
(e.g. background geolocation data)  

Google/Fitbit: Is Merger Control fit(bit) for purpose in digital markets? 465 February 2021

Data excluded 

from definition



Commitment 1 – User’s choice provision

 A significant step forward in principle

 BUT with a strange caveat

 And some more definitional questions (e.g. Other Google

Services)
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Commitment 2 - Android APIs – EC’s theory

• Google will continue to license for free to Android
OEMs those public APIs covering all current core
functionalities that wrist-worn devices need to
interoperate with an Android smartphone.

• Google will grant OEMs access to all Android APIs
that it will make available to Android smartphone
app developers including those APIs that are part
of Google Mobile Services (GMS), a collection
of proprietary Google apps that is not a part of the
Android Open Source Project.

• Google will not degrade users experience with
third party wrist-worn devices through the display
of warnings, error messages or permission
requests in a discriminatory way or by imposing
on wrist-worn devices OEMs discriminatory
conditions on the access of their companion app
to the Google Play Store.
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Third 

parties



Commitment 2 – Android API – In practice
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Wrist-worn 

wearables 

for 

consumers’ 

everyday 

use

 Access and interoperability but limited to

– A subset of APIs

– Specific types of wearables

 A commitment not to discriminate between 

third-parties but not between third and first 

party products, e.g.  

Core public 

APIs + some 

proprietary 

APIs

Other 

APIs

Wrist-worn 

wearables 

not for 

consumers’ 

every day 

use

Other 

wearables



Commitment 3 – Web API access – EC’s theory

 Google will maintain access to 

users' health and fitness data to 

software applications through the 

Fitbit Web API, without charging for 

access and subject to user consent.
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Fitbit Web API

data

Third 

parties

data



Commitment 3 – Web API access – In practice
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 Strict limitation on the 

accessible data (e.g. no 

location data)

 Requirement to comply with 

various sets of conditions

 Strict purpose limitations

3P wishing to 

access Fitbit 

data

Privacy and Secrurity requirements

Google Fit/Fitbit Platform Terms of 

Services and other policies

Google Fit / Fitbit APIs

AccessNo 

access

Supported 

Measured 

Body DataOther data



For further information, visit our website at dechert.com

Dechert practices as a limited liability partnership or limited liability company other than in Dublin and Hong Kong


