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In order to write a report on collective redress in Italy along the lines of the questionnaire submitted to the national reporters, a few critical issues must be listed first, with a view to explaining the modest amount of information that the report is going to offer, on the one hand, and to alert on the limited reliability of this information, on the other.
1. Conventionally, in Italy the accepted notion of collective redress embraces private enforcement mechanisms only, laid down by statutes falling within a broad concept of ‘private law’. Other existing legal tools for the redress of mass claims are deemed to belong to the specific area of law that defines their scope: for instance, the procedure by which associations representing the victims of a felony can participate in a criminal proceeding and be awarded damages is hardly associated with the idea of collective redress. In other words, in Italy a comprehensive vision of collective redress has yet to be developed, which makes it difficult to give a well-coordinated overview of a variety of tools that do not have much in common except – unfortunately – a remarkable degree of inefficiency. If the legal landscape is fragmented, so is the expertise in the operation of the different available forms of mass redress. So, scholars in civil law and civil procedure devote their attention to collective actions for injunctive relief and class actions for damages, but they are reluctant to turn their attention to other forms of group actions that have developed in fields of law that are thought to be the realm of experts, for instance, administrative law or competition law. Legal practitioners show a similar attitude, taking into account that the Italian legal profession is still dominated by a majority of solo practitioners who lack the resources (and often the ability) necessary to face the challenges of group litigation.
2. Italy is no country for empirical research. Compared with the situation in other EU Member States, in Italy the difficulty of collecting statistical data that are official and reliable, too, may reach unattainable peaks. This is the case, for instance, with any kind of data concerning collective justice generally. Therefore, a caveat to this report is in order: facts and figures come essentially from unofficial sources that are, as such, questionable.

3. Case studies are hard to conduct in Italy. Even though court judgments and opinions are matters of public domain, law journals and legal databases publish them only selectively. Leaving that aside, it can be difficult to grasp the factual and legal issues involved from the judgment by which the court decided the case at hand. In other words, only the lawyers who argued a case are aware of its developments and can disclose information about the specific content of their pleadings and the evidence they relied upon. Some cases do cause a stir in the press, but what the readers are able to understand, for instance, is that consumer association X initiated a collective claim against corporation Y and maybe, several years later, that the court found against the defendant or that the parties reached a settlement: what happened in between, from the inception of the case to its conclusion, is hardly ever mentioned.
Part 1

If one had the opportunity to browse through the Italian legislation in force, he would be happily surprised to discover that quite a variety of tools aimed at handling mass disputes are available. Unfortunately, though, some of these very tools have a minimal practical value. Whether that depends on the way they were devised by the legislators or on the fact that potential users are unaware of their existence is irrelevant, since what counts, eventually, is the overall success or failure of the mechanisms that are intended to redress mass claims and, unfortunately, reality tips the scales in favor of the latter. Here is a list of the legal tools that fall within a loose concept of group actions.
1. Collective actions for injunctive relief: they are provided for in several areas of the law. As far as consumer protection is concerned, these actions first appeared by way of implementation of a few EU Directives (in particular, the Directive on unfair terms in consumer contracts and the Injunctions Directive). These actions are governed by the Consumer Code, which distinguishes between a general action available, in light of the unrestricted wording of the relevant rule (Article 140 of the Code), for the protection of collective interests belonging to consumers and users, and a special action available against sellers and suppliers so as to obtain from the court an injunction ordering the defendant to refrain from the use of unfair terms in consumer contracts (Article 37 of the Code). Even though these actions have been around for quite a number of years, they have never been popular; the case law is not extensive, and it concerns disparate issues so that it is hard to identify specific sectors of consumer law in which collective actions for injunctive relief have been resorted to with successful results. 
Similar actions can be found in a few statutes aimed at preventing gender-based, race-based or religion-based discrimination, as well as in statutes addressing various issues arising out of immigration law. These statutes are recent, since they were enacted between the end of the 1990s and the first decade of the present century; yet there are examples of collective actions for injunctive relief dating back to the 1970s, such as the action by which the rights of employees as members of trade unions are protected against infringements perpetrated by the employer. But one can even mention the action provided for by the Civil Code (in force since 1942) according to which in case of unfair competition damaging the interests of a ‘professional group’ the action aimed at obtaining a cease and desist order can be commenced by the association representing the professionals affected (Article 2601). 
Procedurally speaking, collective actions for injunctive relief are representative actions. Considering the ones in the field of consumer protection, standing to sue is granted to consumer associations accredited by the Ministry of Economic Development (twenty associations, as of December 2015). As far as collective actions in other areas of the law, in general standing is granted to associations representing the rights and the interests of the group affected by the prejudicial conduct the action is intended to bring to an end, whether or not these associations are listed in special public records, as the case may be. As regards collective actions against gender-based discrimination, standing to sue is granted to a special public body, known as ‘consigliere di parità’ (equal opportunity counselor: my translation). 
The procedure following the commencement of collective actions does not show any special features. If the court finds for the plaintiff, the injunction is assorted with the order to adopt all the measures that are necessary to redress the prejudicial effects of past violations, and sometimes with an additional order to give public notice of the court decision in national or local newspapers. The rules governing collective actions in the field of consumer law contemplate the possibility of collective settlements reached either before the commencement of the judicial proceeding or even when the proceeding is pending (in this case, upon initiative taken by the defendant only); in any event, the settlement must be made enforceable by a court order. If no settlement is reached, and the procedure runs its course and is concluded by a judgment, costs are allocated according to the ‘Loser Pays’ rule, which is the general rule applied to civil and commercial cases. No special regulations are provided for as far as the funding of collective actions is concerned: here, again, there is nothing different from what happens in individual cases, meaning that the parties bear the sole responsibility of funding adjudication. 
2. Class actions for damages: they are a recent addition to the Italian legal system. The statute providing for them entered into force at the beginning of 2010 and it is now incorporated into Article 140 bis of the Consumer Code. This article was significantly amended in 2012. Neither the original version of the rule nor the amended one have proved to be effective and user-friendly: according to widespread opinion, class actions Italian-style were born with serious defects that no reforms can cure. This bold statement is supported by some figures that, although not official, are the only ones available: since January 2010, a total of 58 class actions have commenced; 18 have been declared inadmissible; 40 are still pending at various stages of the procedure (which means that, presumably, a few have not even overcome the first procedural hurdle, namely, a preliminary stage for a sort of certification of the action), but only three have been decided on the merits (source: Osservatorio permanente sulle regole della concorrenza, at http://www.osservatorioantitrust.eu/it/azioni-di-classe-incardinate-nei-tribunali-italiani/, last accessed on August 30, 2016). Out of these three class actions for damages, this reporter is able to assert that only one ended with a judgment in favor of the class, a judgment issued by a court of first instance in February 2013 (Trib. Napoli 18 febbraio 2013, published in Foro italiano, 2013, I, 1719): this outcome is not necessarily ‘the end of the story’, since it is possible that by now the judgment is under the scrutiny of an appellate court or even the Italian Supreme Court, the Court of Cassation. It is true that on appeal a court found for the plaintiff class in another case as well, but this reporter is not inclined to mention this case as a successful example of Italian class action: as a matter of fact, the association that had instituted the proceeding represented a single consumer, who received an award of damages equal to 14.50 euros (Appello Milano 26 August 2013, published in Foro italiano, 2013, I, 3326). 
The flaws in the rule governing class actions Italian-style are many, starting from the way in which their scope is designed, making reference to both the mysterious category of ‘homogenous individual rights’ belonging to consumers and users and their ‘collective interests’. The list of the many passages of the rule that make it difficult to interpret it could be long: this negative aspect combined with a cumbersome procedure, against the background of the constant crisis experienced by overburdened courts and overworked (or supposedly so) judges, have made class actions for damages doomed to failure from the moment they appeared in Italian law.
Each class member can commence the proceeding, but associations and committees can be granted standing, too, if they are designated by class members to represent the whole class. Opt-in allows class members to join the action; by opting-in they become subjects to the effects of the final judgment, and relinquish their rights to bring individual suits against the same defendant based on the same cause of action. 
Mention has been made already of the first stage of the proceeding devoted to evaluating whether the action is admissible; if it is so, the court is supposed to order appropriate measures aimed at giving public notice of the class action so that interested class members can opt-in. In the second stage the claim is examined on its merits: the court is entrusted with powers of case management as far as the development of the proceeding is concerned, even though it seems that no case law exists so as to clarify whether these powers are actually exercised (considering that, as a rule, in ordinary civil or commercial cases, courts do not have any case management powers in the proper sense).
As far as the judgment is concerned, some details are worth mentioning. If the court finds for the plaintiff, two possible avenues open up as regards the damages to be awarded. The court can determine ex aequo et bono the amount granted to each class member; as an alternative, the court can establish the criteria according to which the amount of the award for each class member will be determined. That being the case, a deadline is set for the parties to reach an agreement; if no agreement is reached, the issue reverts to the court for a final decision on the amount each class member is entitled to receive. 
In the matter of costs and funding of class actions, no special provisions are laid down, and therefore the normal rules mentioned above (sub 1) apply. Funding is another critical issue overlooked by the Italian legislators, and this flaw can be counted as an additional element that has made class actions for damages impracticable not only for individual plaintiffs, but for consumer associations as well.

3. ‘Public class actions’: in spite of the conventional denomination, these actions are group actions for injunctive relief. They are available against public entities (and providers of public services) in case of non-compliance with specific duties to act laid down by statutory provisions. ‘Public class actions’ became operational in 2010 and can be initiated before the administrative courts of first instance (TAR, ‘Tribunali amministrativi Regionali’). Standing to sue is granted to the ‘holders of interests that are legally relevant and homogenous with respect to a plurality of consumers and users’ (my translation), but also to associations representing them. The procedure is governed by the Code of administrative procedure; these actions, too, adopt an opt-in system. 

All in all, ‘public class actions’ seem to be quite successful, at least in terms of numbers. In spite of that, whether they do grant an effective collective protection against the inefficiency of the public administration at large is highly disputable. Like the ‘private’ ones, ‘public class actions’ are blunt weapons. Their usefulness is limited by the fact that if the administrative court finds for the consumers or users but the public entity fails to comply with the judgment, enforcement can be obtained only by resorting to a special judicial procedure; similarly, damages can be claimed only by instituting yet another judicial procedure. Last but not least, under no circumstances can the court issue an order forcing a public entity to adopt measures that would require extra investments for their implementation: this is an application of the so-called ‘financial invariance clause’ adopted by the Italian government across the board – a clause that kills any attempts at reforming the Italian justice system.
4. Compensation orders issued by a criminal court: according to the Code of criminal procedure (Article 91), entities and non-profit associations whose aim is the protections of the interests adversely affected by a crime are granted the same rights as the victims of the crime itself. Therefore, if a few requirements are met, they can intervene in the criminal trial upon agreement of the victim. With the intervention, they side with the victim so as to claim damages or restitution against the accused (Article 74). 

5. Redress powers exercised by public regulators. Italy has a remarkable number of public regulators or ‘independent authorities’, as they are called in Italian (‘autorità indipendenti’): there are eleven. They have been established to regulate and supervise a variety of sectors that span public transportation to utilities, from financial markets to insurance companies. In performing their role of public enforcers, the independent authorities may protect the rights of specific groups of stakeholders. It is not possible, though, to give an account of how each authority advances the cause of collective redress. This reporter has decided to provide a few data concerning the oldest Italian public regulator, that is, the Italian Competition Authority (‘Autorità Garante della Concorrenza e del mercato’, henceforth AGCM), established in 1990 (statute no. 287 of 1990). 

AGCM is granted quite a number of enforcement powers in the interest of consumers. According to the Consumer Code (Articles 18 - 27 and Article 37 bis) and subsequent legislation, the AGCM can protect consumers against unfair commercial practices used by traders, as well as against unfair contract terms; it has also enforcement powers aimed at shielding micro-enterprises from unfair commercial practices used by traders, and traders, too, in case of misleading and illegal comparative business-to-business advertising by competitors. The powers of enforcement granted to AGCM as regards consumer protection have been extended by a statutory instrument (no. 21 of 2014) issued as implementation of Directive 2011/83/EU on consumer contract and consumer rights.
The AGCM can begin an investigation, acting ex officio or pursuant to a complaint lodged by an interested subject or entity (individual consumers or consumer associations, but also public entities). The investigation follows the procedure laid down by specific regulations adopted by the AGCM itself, a procedure aimed at safeguarding the right to be heard and a full scrutiny of the evidence produced. During the investigation, interim measures can be issued with a view to halting temporarily unfair commercial practices, insofar as reasons of urgency make that advisable. If the outcome of the investigation is against the trader, the AGCM shall issue a decision by which the trader is ordered to refrain from the unfair commercial practices, and to pay a fine whose amount may range from 5,000 to 5,000,000 euros, depending on the seriousness and the duration of the infringement. Furthermore, the trader can be ordered to give public notice of the decision, for instance having it published in the most appropriate media. Additional penalties can be imposed in case of non-compliance with the decision (or interim measures) issued by AGCM. It is worth mentioning that the investigation conducted by AGCM can be stopped if the trader commits himself to putting an end to his illicit practices, provided that this commitment is deemed to be serious enough and is made known to the public.

According to the Annual Report published by AGCM (‘Relazione annuale dell’attività svolta nel 2015’, available at http://www.agcm.it/relazioni-annuali/8302-relazione-sull-attivit%C3%A0-svolta-nel-2015.html), in 2015 the Authority conducted 123 investigations, out of which 104 led to decisions finding infringements of the rules of the Consumer Code and related legislation (73 unfair commercial practices; 6 misleading and illegal comparative business-to-business advertising; 18 failures to comply with previous decisions issued by the Authority; 7 violations of consumer rights pursuant to statutory instrument 21 of 2014). Investigations were begun upon complaints brought by individual consumers in 89 cases and consumer associations in 11 cases; in 6 cases AGCM acted ex officio. The total amount of fines imposed was 32,692,000 euros. 
As far as the economic sectors in which infringements were found are concerned, these are the relevant data: energy and industry, 36%; communications, 29%; financial and insurance sector, 16%; services, 12%; food, pharmaceutical, and transportation sectors, 7%. 
Case Studies

In light of what has been pointed out above, case studies according to the detailed specifications required by the brief of the project are not possible. What follows is a concise narrative of the only class action for damages that – to this author’s best knowledge – so far has been decided on its merits. Please keep in mind that all information come from the judgment (holding and opinion) published in an Italian law journal. Italian judgments are published indicating only the court that issued them and the date; the names of the parties are withheld for privacy reasons.
Tribunale di Napoli (court of first instance of Naples), February 18, 2013.

The action was brought by an individual and the Unione Nazionale Consumatori (probably representing one or more consumers) against a tour operator. The plaintiffs claimed that they had bought from the defendant an all-inclusive vacation package to Zanzibar; once they had reached the destination, the plaintiffs were initially accommodated in a hotel other than the one listed in the brochure; later they were transferred to the hotel they had reserved, which turned out to be still under construction and did not have all the amenities promised in the brochure. Therefore, the plaintiffs claimed damages to be determined in an amount equal to 80% of what they had paid for the vacation package.
The action was declared admissible and a deadline was set with a view to allowing other consumers to opt-in. As a matter of fact, a few consumers did opt-in through the particular mechanism known as ‘adhesion’ to the class action. Some were included in the class by the court, but others were excluded, since their claims were deemed to be different from the one advanced by the representative plaintiffs. In the end, damages were granted to twelve consumers in the amount of 1,300 euros each. As mentioned above, it is not known whether the judgment was appealed against.
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