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INTRODUCTION TO THE EDITION 

Adrian Burbie and Niamh Kelly 

Editors-in-Chief 

t is with great pleasure that we introduce the 9th edition of 

the Oxford University Undergraduate Law Journal.  

We write this introduction in unprecedented times; with the 

Coronavirus crisis in full swing, Oxford is eerily quiet and its 

colleges and libraries are bereft of students and academics. Prof. 

Nick Barber, in his foreword for this edition, has reflected on 

both the challenges and opportunities for academic life that are 

wrought by this once-in-a-century event. Given this backdrop, 

one would be forgiven for expecting the work of the Journal to 

have ground to a halt this year like so many other aspects of 

Oxford life.  

However, this could not be further from the truth, for the Journal 

continues to go from strength to strength. Indeed, given the litany 

of fresh milestones this year, one would be forgiven for thinking 

that life, in the academic world and beyond, had continued as 

normal. This year has seen the Journal reach levels of exposure 

which have been hitherto unprecedented. The start of the year 

saw record numbers of applications (over 50) to join the 9th 

Editorial Board; we have seen unparalleled expressions of interest 

from authors both within and without Oxford; and this edition 

contains a healthy roster of articles spanning the public-private 

law divide.  

This year has also seen the Journal embark on new enterprises. It 

has entered into collaborative partnerships with its equivalents at 

Cambridge, Trinity College Dublin, and the LSE. These 

partnerships involve collaborating with these journals to share 

calls for submissions so as to stimulate the flow of young 

academic talent between these institutions. Also involved is the 

I 
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staging of joint events with our partners; this year saw the 

Journal’s first event in some years, a joint symposium at the LSE 

featuring Prof. Paul Craig, Dr Jan Zglinski and Dr Jo Murkens on 

the subject of “Constitutional Reform and Academic Publishing: 

1970-2020.” The event was a great success, featuring a packed 

lecture theatre. We are pleased to confirm that more joint events, 

including with the LSE Law Review, are in the pipeline for the 

next academic year.  

However, perhaps the most innovative enterprise which the 

Journal has embarked on this year is the establishing of a blog, 

the Oxford University Undergraduate Law Blog (‘OUULB’). The 

OUULB complements the outreach work of the Journal by 

providing a platform for more topical, digestible and responsive 

pieces of legal writing, providing a medium for Oxford 

undergraduates and graduates to get their commentaries on the 

latest legal developments published on the Oxford Law Faculty’s 

webpage and accessible to a wide audience. Each month has seen 

fresh blog posts at least every fortnight covering topics as diverse 

as the legislative responses to Coronavirus, Supreme Court 

developments in the field of vicarious liability, and key 

administrative law decisions on the Heathrow third runway from 

the Court of Appeal.  

Many thanks are owed. Firstly, the Journal expresses its gratitude 

to its sponsor, Allen & Overy LLP, for their generosity in 

providing £150 to fund the prizes for the best private and public 

law submissions; thanks go to Editor Bruno Ligas-Rucinski for 

his efforts in securing this sum. Congratulations must go to 

Cassandra Somers-Joce, winner of the prize for Best Private Law 

Submission, and Joseph Lavery, winner of the prize for Best 

Public Law Submission.  

Secondly, the OUULJ could not function without its army of 

Associate Editors. The Journal would not be able to achieve the 

levels of excellence in academic originality and clarity, as 
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commended by Profs. Nick Barber and Donal Nolan in their 

forewords, without the diligence and dedication of its Associate 

Editors who each juggle the extra research required to edit several 

articles along with the travails of their Oxford law degrees. This 

edition would not be possible without their industry. Special 

thanks must also go to the Senior Associate Editor Francesca 

Parkes, who, as well as contributing her invaluable experience and 

expertise, took on a vital role in reviewing submissions for the 

blog.  

Finally, as an outgoing Editor conducting interviews for your 

successor, it is your sincerest hope that the two candidates you 

appoint prove to be worthy choices, rising to the challenge of 

steering the Journal through waters choppy and smooth, 

advancing the OUULJ’s mission whilst surpassing what legacy 

you manage to leave behind.  

Bruno Ligas-Rucinski and Vivian Leong have risen admirably to 

the challenge. Many of the successes enumerated above are solely 

attributable to their ingenuity, determination and leadership. They 

have deepened the OUULJ’s connection with the Faculty of Law, 

whose support has been gratefully appreciated, expanded the 

OUULJ’s profile, especially through the blog, and continued to 

attract the very best young academic writing that is on offer by 

law students in the United Kingdom. The quality, quantity and 

breadth of articles on display in this edition are testament to their 

vision. The OUULJ stands in even better stead at the end of this 

9th Edition than it did at the end of the 8th – may this upward 

trajectory continue evermore.   

The goal of the OUULJ is to expound, challenge and humble. We 

finish our term as Editors-in-Chief, after two years working at the 

Journal, more humbled by the intellectual prowess of our peers 

than ever before. We hope that you, the reader, also come away 

from this 9th Edition of the Oxford University Undergraduate 

Law Journal with that very same feeling.  
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FOREWORD (PRIVATE LAW) 

Professor Donal Nolan 

Francis Reynolds and Clarendon Fellow and Tutor in Law, Worcester 

College 

Professor of Private Law, University of Oxford 

n its purest form, the Oxford tutorial is a discussion of an 

essay written by the student on reading assigned by the tutor. 

This is no accident. The writing of the essay forces the 

student to marshal his or her thoughts on the topic and the 

process of reducing them to writing transforms them from ideas 

and inclinations into fully formed propositions and positions. In 

the tutorial itself those propositions and positions are probed, 

tested and challenged by the tutor, but because it is the student’s 

essay that serves as the stepping off point for the discussion, the 

Oxford tutorial is “student-centred” teaching in the true sense of 

that phrase.  

Student writing is generally limited to formative essays 

written during the degree––such as the Oxford tutorial essay–––

as well as longer dissertations which afford students the 

opportunity to explore one particular topic in greater depth. 

However, the Oxford University Undergraduate Law Journal enables 

students to reach a wider audience for their ideas. The value and 

significance of that endeavour is readily apparent from the essays 

on a private law theme in this volume of the journal. All four 

papers forced me to think hard about the issues under discussion, 

and where the issue was one on which I had a fully formed 

opinion I was made to question it.  

In her essay on termination for breach of contract, 

Bertilla Chow questions the threefold classification of contractual 

terms into conditions, warranties and innominate terms, which 

she argues fails to uphold the intentions of the parties, unduly 

favours the party in breach and provides insufficient certainty. 

I 
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She proposes that the approach of ex ante classification of terms 

be replaced with an ex post enquiry of great sophistication. This is 

a thought-provoking discussion of a topic of considerable 

practical and theoretical significance. I found the author’s 

observations concerning the role of party intention in the 

application of the Hongkong Fir test and the inappropriateness of 

applying the same test for discharge in cases of frustration and 

breach particularly helpful for my own thinking on this question. 

Stephanie Bruce-Smith writes on the omissions liability 

of public authorities in negligence. This issue has been the subject 

of much academic and judicial attention over the course of the 

last decades, and so it might be thought that there is nothing new 

to be said. However, the author dispels any such idea. Thus far, 

the debates in the case law and literature have centred on whether 

public authorities should be liable in negligence only when a 

private party would be, or whether more extensive liability should 

be imposed. The former view now represents the law, but nagging 

doubts remain as to the suitability of private law concepts such as 

assumption of responsibility where a public authority is being 

sued for alleged failures in its performance of its public functions. 

The author’s solution is novel: to apply what would in effect be a 

more limited negligence liability regime to public bodies, rejecting 

automatic application of private law principles across the board, 

and in particular excluding liability on the basis of assumption of 

responsibility where the claim rests on an alleged failure in the 

performance of a peculiarly public function. The slack this would 

leave should then be taken up by public law mechanisms. A shift 

of focus from private to public law in this context may be hard 

for common lawyers to swallow, but if private law mechanisms 

do indeed prove inadequate to the task then the fresh thinking in 

this paper shows a possible way forward. 

Charles Redmond’s contribution concerns another 

topical private law question, the defence of illegality in the 



ISSUE IX (2020)   13 

aftermath of the decision of the Supreme Court in Patel v Mirza. 

However, rather than focusing on the substantive law in this area, 

his paper considers the implications of that decision for appellate 

interference with trial court determinations on the illegality issue. 

Drawing on recent discussion of this question in the Court of 

Appeal and Supreme Court in Singularis Holdings Ltd v Daiwa 

Capital Markets Europe Ltd, the author argues persuasively that the 

approach set out in Patel amounts to the exercise of a discretion, 

and that an appellate court should therefore exercise restraint in 

such a case, and interfere only if the trial judge has made an error 

of principle or reached a result that is plainly wrong. Amidst the 

flood of case law and commentary on illegality in recent years, 

little attention has thus far been given to the issue of appellate 

intervention, and this valuable essay forces us to confront that 

question squarely, as well as providing us with a persuasive and 

well-reasoned response to it.   

The fourth essay, by Cassandra Somers-Joce, is an 

impressively argued plea for radical revisions to the wrongful 

death liability regime in the Fatal Accidents Act 1976. The 

lynchpin of the reforms she proposes is to move the law on 

wrongful death away from the current “dependency loss” model 

towards a “loss to the estate” model, whereby the damages would 

be paid to the estate and thereby distributed through the estate 

channels in the usual way. Although this is not a novel proposal, 

the author’s critique of the current model is comprehensive and 

damning, and even for those (including myself) with a sentimental 

attachment to the existing wrongful death legislation, the force of 

this clarion call for reform is hard to resist. 

It has been a pleasure to read these essays and I have 

learned a great deal from them. The authors are to be 

congratulated for the quality and significance of these 

contributions to private law literature. 

 



14                

FOREWORD (PUBLIC LAW) 

Professor Nicholas Barber 

Wyatt Rushton Fellow and Tutor in Law at Trinity College 

Professor of Constitutional Law and Theory at the University of Oxford 

ike most of the country, I am spending a great deal of my 

time at home at the moment.  This foreword is being 

written during the height of the Covid-19 virus outbreak, 

and universities stand empty whilst tutors and students are stuck 

in houses around the country.  I am more fortunate than most, 

with a garden to sit in and a job that can be done from the dining 

room table, but the restrictions have made life much poorer.  The 

Government, through a mix of legislation, advice, and 

exhortation, has imposed unprecedented limits on our freedoms, 

limitations which most of us have willingly accepted, aware of the 

reasons behind them.  It is too soon to judge the social impact of 

the lockdown, but for those teaching and being taught public law, 

at least two areas of significance can be identified: the role of law 

and state during the lockdown, and the impact of the lockdown 

on the teaching of law. 

The legislation and advice that underpins the lockdown 

will provide a fruitful source of study for public lawyers in the 

years to come.  Both the rules themselves and people’s response 

to them will repay attention.  The rules establishing the lockdown 

are a mix of primary legislation, delegated legislation, and 

governmental advice.  Much of this was drafted in haste – it is 

hard to avoid the impression that the Johnson Government, 

throughout the crisis, left decision-making to the very last minute 

– and this haste is reflected in the quality of the legislation and 

guidance produced.  The rules are unclear, there often appeared 

to be large gaps between the advice given by Ministers and the 

legal rules on which that advice should have been based, and it 

has been argued, most powerfully by Robert Craig, that the 

L 
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Government picked the wrong statutory base for the lockdown: 

potentially, the whole enterprise was ultra vires from the outset.1  

Partly, perhaps, because of this legal mess the lockdown has been 

enforced in varying ways across the country, with a wide range of 

more or less plausible interpretations being given to the rules by 

the police, Ministers, and the Chief Advisor to the Prime Minister.  

That these legal problems have not, at the time I am writing, yet 

produced litigation, might be an indication of the feeling across 

society – and across our constitutional institutions – that, lawful 

or not, the Government’s lockdown is necessary and, for now, 

must be maintained.  In this time of crisis, the niceties of public 

law have taken a backseat. As the crisis cools, though, tough legal 

questions about the lockdown will re-emerge, particularly as it 

looks like versions of it will need to be re-imposed over the 

coming months. 

Reading the public law articles in this issue of the journal, 

it seems that any future legal analysis of the lockdown will be in 

safe hands.  All four of the papers are excellent, and illustrate the 

tools of analysis public lawyers will need to deploy to scrutinize 

state action.  Jordan Briggs provides a rigorous analysis of the 

legal rules regulating the use of mobile devices in cars.  His close 

attention to the wording of the legislation and the need to specify, 

precisely, the range of conduct that is proscribed stands in 

welcome contrast to the sloppiness of the lockdown rules.  As 

Briggs demonstrates, words matter: frame the offence in too 

narrow a way and there is a risk that the problems the law aims to 

challenge will be left unchecked.  Joseph Lavery’s sophisticated 

article examines the use of Canadian jurisprudence in UK 

devolution decisions.  Lavery provides a powerful set of 

 
1  R. Craig, ‘Lockdown: A Response to Professor King’ 6th April 2020, 
UK Human Rights Blog.  Accessible at: 
https://ukhumanrightsblog.com/2020/04/06/lockdown-a-response-
to-professor-king-robert-craig/  

https://ukhumanrightsblog.com/2020/04/06/lockdown-a-response-to-professor-king-robert-craig/
https://ukhumanrightsblog.com/2020/04/06/lockdown-a-response-to-professor-king-robert-craig/
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arguments in favour of the UK courts considering Canadian cases 

when determining the jurisdictions of devolved institutions.  

Lavery’s paper is set against what might be seen as a creeping 

parochialism in UK constitutional affairs, an isolationism that 

might also have touched some of the policy decisions behind 

lockdown, where the Government seemed reluctant to learn 

from, and engage with, other countries.  Angelo Ryu’s article 

considers the regulation of hate speech and provides new insights 

on the eternal dilemma between the importance of allowing 

people to express their views and the value of protecting others 

from hurt.  Ryu highlights the particular importance of allowing 

free speech within the public realm: people should be allowed to 

express their views about the operation of the state, even if some 

find these offensive.  The article skilfully combines theory and 

caselaw, exposing the connections between these two.  It is 

interesting to reflect on the lack of disagreement surrounding the 

lockdown.  Whilst the failure of opposition parties to challenge 

the initial lockdown measures was wholly understandable, the 

uncritical reception of the rules may partly explain why they have 

proved so problematic.  In recent weeks Lord Sumption has 

mounted a virtual one-man attack on this orthodoxy, and Ryu 

reminds us of the value of debate and discussion, even if that can 

seem irksome at the time.  Finally, Thomas Howard examines the 

tests used by the courts when assessing potential violations of 

Article 2 of the ECHR in medical negligence cases.  Howard’s 

article is an excellent example of a paper which focuses on the 

tests applied and developed by the courts, and seeks to make 

those tests more coherent and better-suited to the tasks faced by 

the judges.  As such, it stands at the intersection of law and policy: 

the court must consider the likely impact of its jurisprudence on 

doctors and, more generally, on the health services of signatory 

states when crafting its decisions.  When the lockdown rules 

finally get to court it is to be hoped that our judges apply the same 

level of sensitivity and rigour as is found in Howard’s paper.  

These four papers illustrate the skills public lawyers will need to 
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deploy over the coming months: an appreciation of theory and 

the moral basis of the law; a sensitivity to comparative experience 

and the lessons we can learn from other jurisdictions; an 

attentiveness to the social impact of the tests applied by the court; 

and, finally, a careful and close scrutiny of the wording of rules.  

All four papers are admirable, all four would merit publication in 

a standard law journal.   

The lockdown has also impacted on the ways in which 

teaching is undertaken in the university.  Whilst the majority of 

the impact has been negative, presenting problems that can be 

mitigated but not solved, there have also been a few positives, 

changes that we might want to continue even after the lockdown 

has slipped into history.  First, and foremost, it is hard to see 

much, if anything, is lost by shifting large lectures online.  Having 

lectures pre-recorded enables students to listen to lectures when 

most useful to them – and also allows them to pause and re-play 

lectures when it is convenient to do so.  It also spares both sides 

of the lecturing equation the misery of having to turn up to the 

lecture theatre on a rainy Monday morning at 9.00.  It could even 

be that, in the future, a range of lectures from a range of 

institutions will be available to students, who can then pick and 

choose those they find most useful.  Continuing to insist on face-

to-face lectures seems a little like insisting on using an axe to chop 

down trees when you have a chainsaw: there is just a better way 

available to us now.   Perhaps, once the lockdown is over, we 

should keep lectures online, and encourage more small-group 

interaction between lecturers and students, a forum which 

provides a real possibility of discussion.  Second, the typing of 

exam scripts may be an innovation we want to keep.  Typed 

scripts are easier to read and, given the universal use of 

computers, may also be easier to write.  It is high time that, at the 

very least, the choice to type scripts was routinely given to those 

sitting exams (and, as an examiner, I would be keen to see typing 

become the default position).  Finally, the use of Teams and 
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Zoom for small group supervisions also seems to work well.  

One-to-one supervisions work fine over the internet, and 

anything up to about a group of three seems reasonably 

satisfactory.  Whilst it would be a shame for all tutorials to 

become virtual, it could be that, on occasion, internet tutorials 

might have an attraction – not all students, or all tutors, need be 

in the university all of the time.  This could be a particular 

advantage during admissions interviews, sparing candidates the 

time and expense of having to travel round the country for the 

questionable pleasure of a couple of half-hour chats with their 

potential tutors. As I sit, hunched, typing away on my 

ergonomically unsuitable dining room table, it is nice to think 

some good may emerge from these months. 
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PRIZES 

Best Private Law Submission to the Ninth Edition of the 

Oxford University Undergraduate Law Journal (2020):  

Till Death Do Us Part: Reforming the Fatal Accidents Act 1976 

Cassandra Somers-Joce 

Magdalen College, Oxford  

The Editors are grateful to Professor Donal Nolan (Worcester College, 

Oxford) for adjudicating upon the private law articles.  

 

Best Public Law Submission to the Ninth Edition of the 

Oxford University Undergraduate Law Journal (2020):  

Determining the Extent of Devolved Legislative Competence: A 

Comparative Analysis Between Scotland and Canada 
Joseph Lavery 

Hertford College, Oxford   

The Editors are grateful to Professor Nicholas Barber (Trinity College, 

Oxford) for adjudicating upon the public law articles.  

 

The Editorial Board is grateful to Allen & Overy LLP for sponsoring the 

prizes for this year. 
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Bertilla Chow*  

 

 

Abstract—This article discusses the trifurcation of promissory 

terms under English contract law into conditions, warranties and 

innominate terms, and the seminal test in Hong Kong Fir Shipping v 

Kawasaki Kisen Kaisha for determining whether a breach of an 

innominate term is repudiatory. In contending that the law 

requires reform, this paper argues that it: (1) Fails to adequately 

uphold party intention; (2) Unduly favours the breaching party by 

compromising sanctity of promise for sanctity of contract; and 

(3) Fails to deliver adequate certainty. This paper therefore 

advocates for abolition of the trifurcation, suggesting a two-part 

reform in its place. 

 

 

 
* University College London. I am very grateful to Professor Ben 
McFarlane and the editorial team of the Oxford University 
Undergraduate Law Journal for their comments on earlier drafts. Any 
errors and omissions remain my own. 
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A contract’s duration is generally more exciting than its demise; 

parties accordingly spend little time considering the latter, 

necessitating a robust default regime to govern the gap. This 

paper focuses on termination generated by breach of contract. 

Any failure to perform is a breach, but only certain breaches are 

repudiatory; in turn, a repudiatory breach entitles the non-

breaching party to terminate the contract.1 

This paper is divided into four sections: Part 1 outlines 

the law on repudiatory breach; Part 2 then expounds the three 

grounds on which the current law is deficient (namely its failure 

to uphold party intentions, its choice to promote sanctity of 

contract at the expense of sanctity of promise, and its 

uncertainty); Part 3 proposes reforms which are designed to 

address the issues previously identified; and Part 4 concludes with 

the message that reforms are both possible and desirable. 

 

Under the common law regime, all contractual terms are ex ante 

classifiable into (1) conditions, (2) warranties, or (3) innominate 

terms.2 Whether a breach is repudiatory depends on the term’s 

classification: 

 
1 If he elects to terminate the contract, the contract is terminated from 
the point when he elected to terminate. In contrast to being void ab initio, 
which operates such that it is as if the contract was never entered into, 
termination after a breach means that all primary obligations under the 
contract up until the point of termination will remain enforceable. 
2 This paper focuses on the common law regime of termination for 
breach, which is the residual regime governing cases where (1) no 
statutory regime - e.g. Sale of Goods Act 1979, Consumer Rights Act 
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1. Conditions: any breach of a condition is repudiatory, 

however minor its consequences may be (note, 

however, that courts are reluctant to find a right to 

terminate where the breach is merely trivial or 

‘excessively technical’).3 

2. Warranties: generally, no breach of a warranty is 

repudiatory, however severe the consequences of the 

breach may be. 4 The non-breaching party will still 

have an action sounding in damages. 

 
2015 - is applicable (if there were, the statute would govern), or (2) the 
contract has not provided for an express right to terminate (if it had, the 
right to terminate would be a contractual right, rather than a common 
law right). This distinction was noted in C&S Associates v Enterprise 
Insurance [2015] EWHC 3757 (Comm) (Males J). If a non-breaching 
party seeks to terminate, he should be clear on which of these rights he 
is basing his termination; if he chooses the contractual right, then he will 
not be entitled to expectation damages under common law: Phones 4U 
Ltd (in administration) v EE Ltd [2018] EWHC 49 (Comm). As to whether 
contractual rights should exclude the common law right, this is out of 
the scope of this paper, but there is an ongoing debate: see Andrew 
Archer, ‘Contractual termination rights and the concurrent exercise or 
non-exercise of common law termination rights - caught between the 
Scylla and Charybdis?’ (2017) 33(5) Const. L.J.  313. 
3 Reardon Smith Line Ltd v Hansen-Tangen (The Diana Prosperity) [1976] 3 All 
E.R. 570 (HL) 576 (Lord Wilberforce). Within the sale of goods context, 
see also Sale of Goods Act 1979 s 15A, which provides that the buyer 
would not have the right to reject goods by reason of breach where the 
breach is ‘so slight that it would be unreasonable for him to reject them’. 
4 This may be a simplistic view of the concept of warranties; Mance LJ’s 
obiter statements in Friends Provident Life & Pensions Ltd v Sirius International 
Ins [2005] EWCA Civ 601 may be seen as tentative and indirect 
acknowledgment that, if the consequences of a breach of a warranty is 
sufficiently serious, the non-breaching party may still be entitled to 
terminate. However, ‘the weight of authority supports the continued 
existence of the threefold division of contractual terms’: see Edwin Peel, 
Treitel on the Law of Contract (14th ed, Sweet & Maxwell 2015) 18-051. 
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3. Innominate terms: the court will consider the 

consequences of the breach. The breach will be 

repudiatory if it ‘deprives [the non-breaching party] 

of substantially the whole benefit which it was the 

intention of the parties as expressed in the contract 

that he should obtain’.5 It is possible to breach 

innominate terms in a range of different ways, some 

causing great harm to the non-breaching party and 

others causing negligible harm.6 However, any 

breach generates an entitlement to claim (at least 

nominal) damages. 

Thus, there are two logically distinct questions that must 

be asked when considering whether a breach of contract is 

repudiatory: 

1. Classification: Is the term a condition, warranty or 

innominate term? 

2. Repudiatory quality: Is a breach of that term going to 

be repudiatory? 

Whilst the first question can, at least in theory, always 

yield an ex ante answer (in that it is always possible to determine 

the term’s classification before a breach ever occurs), the same 

cannot be said for the second. The answer for the second 

question will only ever be ex ante if the breach is of a term that is 

either a condition, always repudiatory, or warranty, never 

 
5 Hongkong Fir Shipping Co. Ltd. v Kawasaki Kisen Kaisha Ltd. [1962] 2 Q.B. 
26, 66 (Diplock LJ). 
6 ‘If the stipulation is one, which upon the true construction of the 
contract the parties have not made a condition, and breach of which 
may be attended by trivial, minor or very grave consequences, it is 
innominate’: Bunge Corp v Tradax Export SA [1981] 1 W.L.R. 711 (HL) 
717 (Lord Scarman). 
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repudiatory.7 Where the term is innominate, the answer to the 

question will instead be ex post. It is impossible to know ex ante 

whether the breach of an innominate term is repudiatory as this 

question turns on the consequences that flow from the breach.  

It should also be made clear that, following a repudiatory 

breach, is it open to the non-breaching party to discharge the 

contract. The non-breaching party may then elect to either 

‘accept’ the breach (i.e. terminate the contract) or affirm the 

contract (i.e. the contract remains on foot, and he waives his right 

to terminate).8 This paper is concerned with the situation where, 

if a breach is repudiatory (i.e. the non-breaching party has a right 

to terminate), he will always elect to exercise this right.  

 

The current law of repudiatory breach is flawed on three grounds. 

Contract law is an institution which has as its 

jurisprudential basis respect for the ‘autonomy of the will of the 

parties’.9 The need to uphold the intentions of the contracting 

parties is both a necessary part and a natural consequence of this 

foundation. Within the context of termination for breach, 

respecting the parties’ intentions means that courts should not 

 
7 However, see (n 5). 
8 Flanagan v Liontrust Investment Partners LLP [2015] EWHC 2171 (Ch). 
9 Darlington Borough Council v Wiltshier Northern Ltd. [1995] 1 W.L.R. 68 
(CA) 76E (Steyn LJ). 
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only uphold the substantive intention of the parties in relation to 

contractual terms (i.e. ‘the parties agreed term X under the 

contract’), but also the importance of such terms (e.g. ‘the parties 

agreed that term X under the contract is of the essence’). As will 

be examined within this section, the parties’ intention in relation 

to terms relates to the ‘classification’ question, whereas their 

intention regarding importance relates to the ‘repudiatory quality’ 

question. 

In relation to the ‘classification' question, the High Court 

of Australia put the point thus: ‘it is the common intention of the 

parties, expressed in the language of their contract […] that 

determines whether a term is “essential”, so that any breach will 

justify termination.’10 In this way, addressing the ‘classification’ 

question will be straightforward in situations where the parties 

have clearly labelled the breached term as a condition/warranty, 

and the court adheres to such labels.11 However, issues concerning 

parties’ intention become more apparent where the breached 

term has been classified as an innominate term; the ‘repudiatory 

quality’ question becomes relevant in these cases. The critique 

below, centred around the failure to uphold parties’ intention, 

therefore relates not to the ‘classification’ question, but to the 

‘repudiatory quality’ question.12   

 
10 Koompahtoo Local Aboriginal Land Council v Sanpine Pty Ltd [2007] HCA 
61 [48]. 
11 Note the analysis under section II.3.2 of this paper however, which 
demonstrates that courts do not always adhere to such labels. 
12 Although note that, while this paper does not criticise the 
‘classification’ question within this section (i.e. parties’ intention), it will 
criticise this question under a later section for failing to achieve 
sufficient certainty; please see analysis regarding Schuler A.G. v Wickman 
Machine Tool Sales [1973] 2 W.L.R. 683 and Shevill v Builders Licensing Board 
(1982) 149 CLR 620, at section II.3.2 below. 
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In relation to the ‘repudiatory quality’ question, the intention to 

unravel legal relations ought to be ‘the starting point’13 in the 

court’s decision as to where a contractual term falls along the 

condition/innominate term/warranty spectrum.14 This intention 

should be as evinced at the point of contract15 and measured 

against ‘[the] benefit the injured party was intended to obtain 

from performance of the contract’.16   

The current law on repudiatory breach fails to effectively uphold 

parties’ intentions. The courts’ approach to the ‘repudiatory 

quality’ question does not focus sufficiently on what the parties 

objectively intended for the non-breaching party to be entitled to 

expect under the contract. Instead, the courts sometimes fail to 

focus on relevant factors and consider irrelevant factors. It is 

submitted that this focus on intention is both implied by, and 

 
13 Ampurius Nu Homes Holdings Ltd v Telford Homes (Creekside) Ltd [2013] 
EWCA Civ 577 at [51]. 
14 Whilst courts tend to uphold the parties’ classification of particular 
terms as conditions (subject to Part II.3.2 of this paper), they tend to 
defy blanket classifications (i.e. where the contract allows termination 
for any and all breaches) – e.g. in Rice (T/A the Garden Guardian) v Great 
Yarmouth Borough Council [2000] 6 WLUK 829 (CA), where the contract 
provided that the Council can terminate the contract should Rice 
commit ‘a breach of any of its obligations’. The Court of Appeal was 
deterred from construing the term literally by the fact that this clause, in 
effect, makes every obligation under the contract a condition, even 
trivial obligations. 
15 It is ‘well settled that it is not legitimate to use as an aid in the 
construction of the contract anything which the parties said or did after 
it was made’: Whitworth Street Estates (Manchester) Ltd. v. James Miller & 
Partners Ltd. [1970] A.C. 583 (HL) at 603 (Lord Reid). 
16 Ampurius Nu Homes Holdings Ltd v Telford Homes (Creekside) Ltd [2013] 
EWCA Civ 577 at [51]. 



28                

necessary under, Diplock LJ’s seminal test in Hongkong Fir v 

Kawasaki Kisen Kaisha Ltd.17 Under this test, the ‘repudiatory 

quality’ of an innominate term depends on whether it ‘(1) deprives 

[the non-breaching party] of substantially the whole benefit which 

it was (2) the intention of the parties as expressed in the contract that he 

should obtain’ (numbering added). The answering of (1) is logically 

contingent on first answering (2); this paper, therefore, aspires 

only to reinstate what was expressed to be a central component 

of Diplock LJ’s formulation. 

This lack of focus on intention cuts both ways: courts are 

given too much room to consider irrelevant factors and too little 

guidance to give adequate weight to relevant factors. This point 

can be illustrated using the Court of Appeal’s judgment in Telford 

Homes (Creekside) v Ampurius Nu Homes Holdings18 and the High 

Court’s judgment in C21 London Estates Ltd v Maurice MacNeill Iona 

Ltd 19 as case studies. In both cases, the relevant breaches of 

innominate terms were held not be repudiatory. In Telford, the 

relevant breach was a one-year delay by the developer in 

developing the non-breaching party’s property. In deciding that 

this breach was not repudiatory, Lewison LJ placed decisive 

weight on the fact that the full length of the lease under the 

contract was 999 years: his reasoning was that one year was too 

negligible a part of 999 years for it to be ‘substantially part of the 

benefit’. In C21 London Estates, the parties had entered into two 

franchise agreements more than a year apart from each other. The 

breaching party (C21) was persistent in failing to comply with his 

payment obligations under the first agreement. Even so, the non-

breaching party (MMI) chose to enter into a second agreement, 

without first making it abundantly clear as a term of this 

agreement that C21 must satisfy his payment obligations under 

 
17 [1962] 2 Q.B. 26, 66 
18 [2013] EWCA Civ 577. 
19 [2017] EWHC 998. 
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the first agreement (the ‘Guarantee’ term). When C21 still failed 

to pay, MMI served a notice to terminate. In deciding that C21’s 

breach was not repudiatory, Klein J took into account various 

questions, including whether the breach was deliberate, how small 

the Guarantee sum was, and that since the breach related to non-

payment of money, it was compensable in money.20 

A common theme across these judgments is the language 

used to describe the balancing exercise that is being undertaken 

between different factors.  Ambiguous phrases such as ‘taking all 

these matters into account’ are used, without clarifying why some 

factors which appear to have little bearing on the parties’ 

objectively manifested intention should carry more weight than 

those which do have bearing.21 This may explain why the 

reasoning in both these judgments seems to fly in the face of how 

important the parties likely intended the relevant terms to be. In 

Telford, while it was no doubt important to the parties that the 

interest in question must be ‘as good as freehold’ or essentially a 

permanent lease,22 this intention could just as easily have been 

expressed as a 2,000-year lease, or a 800-year lease. Therefore, the 

question of whether a 1-year delay is 0.1% or any other percentage 

of the total number of years of an essentially permanent lease is 

unlikely to be what the parties themselves would have considered 

important. Equally, in C21 London Estates, it is not clear why 

peripheral questions mentioned above should detract from (or 

how they should interact with) the central fact that MMI had, as 

Klein J himself identified, objectively manifested the intention for 

a breach of the Guarantee term to be repudiatory. 

This paper is not concerned with expounding the 

deficiencies of these judgments, but rather seeks to use these 

deficiencies to illustrate a point of wider import.  The very fact 

 
20 ibid [81]. 
21 ibid [82]. 
22 Raphael Fishing Company v The State of Mauritius [2008] UKPC 43. 
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that the current test can be (and has been) interpreted and applied 

in such a wide spectrum of ways signals a thematic flaw with the 

test, namely that it is too open-ended.23 Indeed, judges themselves 

have sought to constrict this open-endedness through fractions 

and percentages; one judge stated that failure to perform 50% of 

one’s obligations is not sufficient for a finding of repudiatory 

breach,24 and another declared obiter that 2/3 would be 

sufficient.25 Such numbers are invariably arbitrary and therefore 

of little utility in such a fact-specific area of law. By contrast, it is 

submitted that a sharper focus on the parties’ objectively 

manifested intentions (relating to what the non-breaching party is 

entitled to receive) would proffer a neater way of constricting the 

open-endedness. It is submitted that this black-box approach 

ought to give way to one that is more intention-centric, such that 

‘sufficiently serious’ under the seminal test becomes synonymous 

with ‘sufficiently serious as per the parties’ intentions’. This 

approach is advocated in this paper and implemented in the 

proposals below.  This is preferable for inspiring a less opaque 

process of weighing different factors, placing more weight on 

factors that have direct relevance to the parties’ objectively 

manifested intention, and ultimately producing judgments that 

are more in line with upholding such an intention. As explained 

earlier, this intention-centric approach leads back to Diplock LJ’s 

seminal test, which refers to the intentions of the contracting 

parties. This paper therefore aspires merely to refocus judicial 

 
23 Commentators have observed that judges at different appellate levels 
can often apply the same test and achieve opposing results: see Chinyere 
Ezeoke, ‘Assessing seriousness in repudiatory breach of innominate 
terms’ (2017) 3 JBL 198, 199. 
24 Dominion Corporate Trustees Ltd v Debenhams Properties Ltd [2010] EWHC 
1193 (Ch); [2010] N.P.C. 63. 
25 Playup Interactive Entertainment [2011] EWHC 1980 (Comm); [2011] 
Info. T.L.R. 289 at [264]. 
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attention onto what was originally expressed to be a central part 

of the Hongkong Fir formulation. 

Pacta sunt servanda (i.e. that agreements which are legally binding 

must be performed26) is a ‘universally agreed principle 

fundamental to all legal systems’.27 English contract law considers 

this maxim largely interchangeable with the phrase ‘sanctity of 

contract’28 (i.e. placing the emphasis on the non-breaching party 

honouring his promise by continuing with the contract despite 

the breaching party’s breach). Sanctity of contract insists that, 

once parties enter into an agreement, they must generally remain 

steadfast in their commitment to that agreement, even if 

circumstances change. Within the context of repudiatory breach, 

sanctity of contract has been employed as a tool to prevent 

unscrupulous and opportunistic non-breaching parties from 

being granted the right to use the other party’s breach as such an 

excuse to escape from a bad bargain.29 However, as will later be 

 
26 Anthony Aust, ‘Max Planck Encyclopedia of Public International 
Law’, Max Planck Encyclopedias of International Law (2007) 
<https://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/la
w-9780199231690-e1449> accessed 10 January 2020. 
27 ibid. 
28 David H Parry, The Sanctity of Contracts in English Law (Stevens & Sons 
1959). 
29 ‘Pacta sunt servanda. If he contracts for the supply of that which he 
thinks serves his interests […] then if that which is contracted for is not 
supplied by the other contracting party I do not see why, in principle, 
he should not be compensated […], subject to the proviso, of course, that he is 
seeking compensation for a genuine loss and not merely using a technical breach to 
secure an uncovenanted profit.’: Oliver J in the ‘seminal case’ of Radford v De 

https://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e1449
https://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e1449
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discussed, ‘sanctity of contract’ is not the only possible 

interpretation of pacta sunt servanda; ‘sanctity of promise’ (i.e. 

placing the emphasis on the breaching party honouring his 

promise by accurately performing what he promised to perform 

– and, if he fails, allowing the non-breaching party to terminate) 

is at least an equally valid interpretation.30  

The preoccupation of English courts to prevent escapes 

from bad bargains has encouraged a bias towards the first reading 

of pacta sunt servanda. This, in turn, engendered a lofty threshold 

for the non-breaching party to satisfy when establishing that a 

breach of an innominate term is serious enough to be repudiatory 

(the ‘substantiality threshold’). This is a manifestation of the ‘anti-

termination bias’, as coined by Andrews.31 I will focus below on 

critiquing the current substantiality threshold for being too high 

– and therefore too difficult to meet from the non-breaching 

party’s perspective. I will then develop what is intended to be a 

generally lower and more principled test to supplement it, but not 

to take its place entirely. 

The breach of an innominate term is only repudiatory if it 

deprives the non-breaching party of ‘substantially the whole 

 
Froberville [1977] I WLR 1262, cited with approval in Giedo van der Garde 
BV v Force India Formula One Team Ltd (formerly Spyker F1 Team Ltd 
(England)) [2010] EWHC 2373. 
30 Daniel Friedmann, ‘The performance interest in contract damages’ 
(1995) 111(Oct) L.Q.R. 628, 632, commenting on the court’s decision 
to award damages calculated by reference to the non-breaching party’s 
performance interest instead of his expectation interest in Ruxley 
Electronics and Construction Ltd v Forsyth [1995] UKHL 8: ‘Needless to say, 
this development is predicated on the approach that pacta sunt servanda 
and that the plaintiff's performance interest should be respected.’ 
31 See also Neil Andrews, ‘Breach of contract: a plea for clarity and 
discipline’ (2018), 134 (Jan) L.Q.R. 117, 129. 
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benefit’ under the contract; this is sometimes referred to as the 

‘root of the contract’ test.32 But how is ‘substantial’ defined? A 

more concrete answer can be found by visiting an oft-overlooked 

aspect of Diplock LJ’s judgment in Hongkong Fir, where he opines 

that the test for whether a breach is sufficiently serious to give 

rise to a right to terminate is the same as the test for whether an 

event is sufficiently serious to constitute a frustrating event.33 In 

other words, breaches of innominate terms can only be 

repudiatory if the consequences of the breach are at least as 

serious as an event that qualifies as ‘frustrating’. ‘Frustrating’ 

events are those which ‘so significantly [change] the nature… of the 

outstanding contractual rights and/or obligations from what the 

parties could reasonably have contemplated at the time of its 

execution that it would be unjust to hold them to the literal sense 

of its stipulations in the new circumstances’.34 It is generally 

accepted in judicial and academic35 commentary that this is 

 
32 The Nanfri, 779 (Lord Wilberforce). 
33 Hongkong Fir, 69r (Diplock LJ): ‘The test whether the event relied upon 
has this consequence is the same whether the event is the result of the 
other party's breach of contract or not.’ 
34 National Carriers v Panalpina (Northern) Ltd [1981] A.C. 675. 
35 The doctrine of frustration is to be applied ‘within very narrow limits’: 
Tsakiroglou & Co Ltd v Noblee Thorl GmbH [1962] A.C. 93, 115; it is ‘not 
to be lightly invoked’: Pioneer Shipping v BTP Tioxide (The Nema) [1982] 
A.C. 724, 752.  ‘There is now a marked judicial reluctance to apply the 
doctrine [of frustration] in [circumstances where performance had 
merely become more onerous for the party alleging frustration]’: 
Guenter Treitel, Frustration and Force Majeure (3rd edn, Sweet & Maxwell 
2014), Section IV. - Trends Affecting the Development of the Doctrine, 
2-037. However, see also Michele De Gregorio, ‘Impossible 
Performance or Excused Performance? Common Mistake and 
Frustration after Great Peace Shipping’ (2005), 16(1) K.L.J. 69: it was 
argued that, whilst the doctrine of frustration insisted on ‘strict’ 
impossibility at its genesis, courts have now significantly relaxed the 
requirement to be ‘diluted’ impossibility. 
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notoriously difficult to satisfy. 36  

Despite the issues with assimilating the tests for 

frustration and repudiatory breach (which will constitute a major 

focus of my critique below), it has often been accepted without 

significant challenge in modern authorities.37 The Law 

Commission importantly stated that Diplock LJ’s seminal 

‘deprivation of substantially the whole benefit’ formulation is ‘so 

severe a test’ that it is in substance ‘the same as that for 

frustration’.38 It has not been immune from criticism however, 

most notably from Treitel39 who pointed to cases in which the 

facts would satisfy the threshold for repudiatory breach but not 

that for frustration.40  

In this vein, two arguments will now be made. First, the 

current substantiality threshold is too high, as it gives undue 

weight to one potential reading of pacta sunt servanda over the 

other. This overly high threshold operates unfairly to the 

detriment of the non-breaching party. Second, the assimilation 

between the test for frustration and that for discharge by breach 

 
36 Law Commission, Sale and Supply of Goods (Law Com No 160, 1987) 
paras 2.25 and 4.17. 
37 Spar Shipping AS v Grand China Logistics Holding (Group) Co Ltd [2016] 
EWCA Civ 982, [78]; Great Peace Shipping Ltd v Tsavliris Salvage 
(International) Ltd [2002] EWCA Civ 140. See also Donal Nolan, 
‘Hongkong Fir Shipping Co Ltd v Kawasaki Kisen Kaisha Ltd, The Hongkong 
Fir (1961)’ in Charles Mitchell and Paul Mitchell (eds), Landmark Cases 
in the Law of Contract (Hart 2008) 269, 295. 
38 Law Commission, Sale and Supply of Goods (n 37) 
39 See Treitel (2014), 5-061. See also Andrews (2018) (n 32). Other 
common law jurisdictions have also moved towards lower tests: ‘serious 
and substantial’ (Australia: Koompahtoo Local Aboriginal Land Council v 
Sanpine Pty Ltd [2007] HCA 61), and ‘sufficiently serious’ (Singapore: 
Sports Connection Pte Ltd v Deuter Sports GmbH [2009] SGCA 22). 
40 Tamplin SS Co v Anglo-Mexican Petroleum Co [1916] 2 A.C. 397, and Tully 
v Howling (1877) 2 Q.B.D. 182. 
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(which contributes to an overly high substantiality threshold in 

the first place) is grounded in opaque and refutable jurisprudence. 

It is submitted that the current substantiality threshold gives 

undue weight to one potential reading of pacta sunt servanda (i.e. 

the ‘sanctity of contract’ reading41) at the expense of another 

potential reading (i.e. the ‘sanctity of promise’ reading). The first 

reading undeniably carries strong normative appeal, since the 

jurisprudential basis of contracts is rightly their honouring, not 

unmaking. That being said, a rather radical preference for the 

second reading of pacta sunt servanda can be observed in 

continental commentators: in keeping with the Kantian notion of 

the categorical imperative (i.e. that promises must in principle be 

kept), ‘a legal regime should not grant a breaching promisor an 

option either to perform or to pay damages’42, as ‘the party in 

breach should not be allowed to buy itself free of a contract that 

it has violated’.43 In English law by contrast, the current 

substantiality threshold for breach promotes sanctity of contract 

at the expense of sanctity of promise. This is because the 

assimilation of the tests for repudiatory breach and frustration 

means that the substantiality threshold is notoriously difficult to 

satisfy. The difficulty of fulfilling the test means that non-

breaching parties are often left only with the inadequate remedy 

of delayed monetary compensation for relatively serious breaches. 

 
41 ‘A very sacred principle’: James Scott & Sons Ltd v R&N Del Sel (1922) 
S.C. 592, 596 (Lord Sands). 
42 Shael Herman, ‘Specific performance: a comparative analysis: Part 1’ 
(2003) 7(1) Edin. L.R. 5, 11. 
43 ibid, quoting Peter Schlechtriem and Ingeborg Schwenzer (eds), 
Commentary on the UN Convention on the International Sale of Goods (Geoffrey 
Thomas tr, 2nd edn, OUP 1998) 199 (n 3). 
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A stark illustration of the under-observance of sanctity 

of promise can be found in Sabic UK Petrochemicals Ltd v Punj Lloyd 

Ltd.44 Under a construction contract, the contractor was to 

design, procure and construct a plant. The contractor’s deliberate 

and serious breaches by way of significant delays and missing 

multiple revised target dates prompted the non-breaching party 

to terminate the contract. The court acknowledged that ‘there 

were aspects of [the contractor’s] conduct which amounted to 

deliberate decisions not to comply with [the contract]’, citing the 

contractor’s instructions to demobilise its sub-contractors as the 

‘most obvious example’. However, the court nonetheless held 

that, since the contractor did not display an ‘absolute refusal’ to 

perform its side of the contract, the non-breaching party did not 

have the right to terminate. Regarding the implications of this 

decision, one commentator remarked that repudiation was 

difficult to establish if ‘there was anyone on site even though the 

pace of the work was snail-like’.45 This outcome is baffling for 

two reasons. First, it requires the non-breaching party to adhere 

to a contract under which his counterparty has himself failed to 

adhere to what he promised to perform. Second, it insists that the 

non-breaching party holds on to the unrealistic hope that his 

counterparty would someday perform and, when it inevitably 

becomes unequivocal that he never will (at which point the non-

breaching party may have already wasted much time and incurred 

much expense), insist that he accepts monetary compensation 

after a drawn-out litigation battle. 

The focus in English law on the first reading is 

lamentable. Whilst this paper does not put the point quite as high 

as postulating that the second reading of pacta sunt servanda is 

necessarily better than the first, it does postulate that there is no 

 
44 [2013] EWHC 2916 (QB). 
45 David Chappell, Construction Contracts: Questions and Answers (2nd edn, 
Spon Press 2010) 81. 
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reason why the first is necessarily preferable to the second.46 

Indeed, given that scholars often use pacta sunt servanda as 

shorthand for both readings interchangeably, the ecclesiastical, 

philosophical and moral underpinnings of the first reading,47 as 

well as the celebrated commercial merits of certainty and 

predictability commonly attributed to it,48 apply equally to the 

second reading. A logical and necessary consequence of these 

readings being diametrically opposing is that the over-recognition of 

the first by English courts has accordingly resulted in an under-

recognition of the second.49 This is misguided; sanctity of promise 

should not be compromised for sanctity of contract. 

 
46 Within the context of contract law generally, the courts have 
interpreted pacta sunt servanda in both ways – see for example CH Giles 
& Co Ltd v Morris [1972] 1 W.L.R. 307, 318 for the first reading, and 
Radford v De Froberville (1977)1270 for the second reading. However, the 
anti-termination bias inherently favours the first reading, as it favours 
the preservation of the contractual relationship even when the breaching 
party has not strictly complied with his obligations. 
47 Roscoe Pound, ‘Promise or Bargain?’ (1959) 33 Tul. L. Rev. 455, 455: 
‘From antiquity the moral obligation to keep a promise had been a 
cardinal tenet of ethical philosophers, publicists, and philosophical 
jurists.’ 
48 Charles Y.C. Chew, ‘Changes in approach to unjust contracts effected 
with financial institutions: a search for certainty or radical reform’ (2014) 
29(11) JIBLR 672 at 678: ‘The question of certainty is closely related to 
the question of "freedom to contract". Sanctity of contract stresses the 
need for certainty and predictability which is essential to the efficacy of 
the transactions in business circles.’ 
49 In Rice v Great Yarmouth BC [2000] 6 WLUK 829, the contract 
contained a clause which gave the non-breaching party the right to 
terminate for ‘breach of any of [Rice’s] obligations under the contract’. 
The Court of Appeal held that the word ‘any’ did not in fact mean ‘any 
at all’; instead, it was construed as an ellipsis for ‘any repudiatory breach’. 
Andrews (2018) (n 37) expressed the concern that ‘such construction in 
favour of the party in default, rooted in a bias against termination, is 
difficult to reconcile with the principle of freedom of contract.’ 
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Diplock LJ’s assimilation in Hongkong Fir of the tests for discharge 

by frustration and discharge by breach has perpetrated the anti-

termination bias, which in turn has carried through into more 

modern cases at all levels of the judiciary.50 It is submitted that 

Diplock LJ’s reasoning behind the assimilation is opaque 

jurisprudence, the logic of which can be expounded and refuted 

as follows: 

1. There are two potential and mutually exclusive bases 

behind why the non-breaching party might be relieved of 

further performance of his obligations when the 

breaching party commits a repudiatory breach: 

a. Either the fact that the event resulting in breach, 

which destroyed the foundations/purpose of 

the contract,51 was caused by the breaching 

party, 

b. Or the fact that the consequences of the 

breaching event destroyed the 

foundations/purpose of the contract, without 

regard to who caused such an event.52 

 
50 (n 25). 
51 Imagery adopted from Stephen Smith, Contract Theory (OUP 2004), 
9.4.1; this is reflective of Diplock LJ’s reasoning in Hongkong Fir. 
52 Hongkong Fir [66] (Diplock LJ): ‘This test is applicable whether or not 
the event occurs as a result of the default of one of the parties to the 
contract, but the consequences of the event are different in the two 
cases.’ 
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2. The correct basis is Option (b);53 

3. Option (b) is the same as the basis underlying why parties 

may terminate in frustration cases;54 

4. Therefore, the substantiality threshold for discharge by 

breach and the test for discharge by frustration must be 

identical.55 

This logic can be refuted a priori: the distinction between 

1(a) and 1(b) is not meaningful, as 1(b) is simply an actor-neutral 

manner of expressing 1(a). This alleged distinction is equivalent 

to that between the statements ‘this is a cake baked by me’, as 

opposed to ‘this is a cake’. This illustrates two points. First, this 

presents a false dichotomy: 1(a) and 1(b) are not mutually 

exclusive. Quite the opposite: 1(a) is a subset of 1(b). Second, ‘this 

is a cake’ is logically identical to ‘this is a cake baked by me’, save 

for the removal of a piece of information (i.e. that I was the 

baker). In Diplock LJ’s logic, the removed information is that the 

breaching party had assumed contractual risk for the occurrence 

of the breaching event. The key question, therefore, becomes 

whether this removal is justified. I submit that it is not, since this 

piece of information constitutes a key differentiator between the 

two doctrines. In cases of discharge by frustration, the risk of the 

 
53 Hongkong Fir [69] (Diplock LJ): ‘…it is the event and not the fact that 
the event is a result of a breach of contract which relieves the party not 
in default of further performance of his obligations…’ 
54 Implied by Diplock LJ in this statement: ‘The fact that the emphasis 
in the earlier cases was upon the breach by one party to the contract of 
his contractual undertakings, for this was the commonest circumstance 
in which the question arose, tended to obscure the fact that it was really 
the event resulting from the breach which relieved the other party of 
further performance of his obligations’: Hongkong Fir [68]. 
55 Hongkong Fir [69]r (Diplock LJ): ‘The test whether the event relied 
upon has this consequence is the same whether the event is the result of 
the other party's breach of contract or not.’ 
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event materialising has not been assumed by either party:56; hence 

why a statutory scheme for allocation of losses is required in the 

first place. 57 The event could not be induced,58 or even have been 

so much as reasonably foreseeable by the parties .59 Instead, it 

must be ‘extraneous’, such that the courts cannot point their 

finger at whoever assumed the risk; by definition, no one did.60 

By contrast, in cases of discharge by breach, the finger is pointed 

at the breaching party, since the risk is internalised into the 

contract by him assuming the risk of the event materialising. 

Under (3), the equation between the nature of breach and the 

nature of frustration is thus artificially produced by wrongly 

defining breach to be 1(b), to the exclusion of 1(a). If breach were 

defined to include 1(a), Proposition 3 would not be true. Given 

that the boundary between the two doctrines relies on this piece 

of information, its removal requires stronger justification than its 

proponents provide so far. 

These internal inconsistencies translate into injustices 

within this area of law: the overly high substantiality threshold 

perpetrated by this logic, which works against non-breaching 

parties, conversely works to the favour of breaching parties. 

Holding breaching parties (in termination by breach cases) to the 

same low standard as defendants (in frustration cases) neglects 

the fact that breaching parties themselves agreed to assume the 

risk of the breaching event materialising during contract 

 
56 Maritime National Fish Ltd v Ocean Trawlers Ltd [1935] A.C. 524. See also 
National Carriers Ltd v Panalpina (Northern) Ltd [1981] A.C. 675: the 
frustrating event must be one for ‘which the contract makes no 
sufficient provision’. 
57 ss1(2) and 1(3) Law Reform (Frustrated Contracts) Act 1943. 
58 Ocean Tramp Tankers Corp v V/O Sovfracht (The Eugenia) [1964] 2 Q.B. 
226. 
59 Walton Harvey Ltd v Walker & Homfrays Ltd [1931] 1 Ch. 274. 
60 J Lauritzen AS v Wijsmuller BV (The Super Servant Two) [1990] 1 Lloyd's 
Rep. 1. 
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negotiations. Lowering the substantiality threshold in termination 

by breach cases is only fair in order to reflect the fact that, 

especially in commercial contracts, the contract price was likely 

adjusted in favour of the breaching party to make his assumption 

of this risk commercially sensible (unlike defendants in frustration 

cases, since such risks have, by the very definition of frustration, 

not been allocated or even considered). 61 

Alternatively, frustration is also a posteriori fundamentally 

different from repudiatory breach, such that the non-breaching 

party in discharge by breach cases should need only to satisfy a 

lower test than that of frustration. The material difference 

concerns discharge of obligations: under frustration cases, both 

parties62 are discharged of further performance, ‘without more 

and automatically’.63 By contrast, under termination by breach, 

the consequences depend on whether the non-breaching party 

chooses to exercise it; he is entitled to terminate or affirm the 

contract as he pleases. Given Diplock LJ himself identified that 

this is an application of the ‘fundamental legal and moral rule that 

a man should not be allowed to take advantage of his own wrong’, 

it seems illogical that the breaching party should be allowed to 

force the non-breaching party to stay in the contract by virtue of 

a test that is too difficult for the him to satisfy. 

 
61 This is illustrated by the concept of ‘risk premium’ in microeconomics, 
which suggests a positive correlation between the likelihood of a risk 
materialising and the minimum amount of money that the person 
assuming the risk would be willing to contract for. 
62 Krell v Henry [1903] 2 K.B. 740 
63 Denny Mott & Dickson Ltd v James B Fraser & Co Ltd [1944] 1 All E.R. 
678, 683. See also Hirji Mulji v Cheong Yue Steamship Co Ltd [1926] AC 
497. 
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Certainty is a ‘constant theme’ within English law.64 Within the 

law of repudiatory breach, certainty calls for the entitlement of 

the non-breaching party to exit from the contract upon serious 

breach, without being impeded by undue obstructions or years of 

litigation.65 Even if contracting parties themselves fail to provide 

for a clear ‘exit sign’ in the contract, it is submitted that the 

common law regime, which governs such situations, should still 

provide a swift, certain exit route for the non-breaching party 

where it is clear that the term was important enough to him such 

that, if a reasonable person in his position had known before the 

point of contracting that the breach would occur, he would not 

have entered into the contract in the first place (see Step 2b under 

the ‘dual threshold’ proposal, discussed later in this paper). 

As it stands, English law is inadequate in serving the interests of 

certainty in cases of termination by breach, as the ex ante 

classification of terms (the ‘trifurcation’) does not provide as 

much certainty as is orthodoxically assumed.66 The 

 
64 Golden Strait Corp v Nippon Yusen Kubishika Kaisha (The Golden Victory) 
[2007] UKHL 12 at [23] (Lord Bingham). 

65 Andrews (2018), 125 (n 37). 
66 See, for example, Tony Weir, ‘Contract—the buyer’s right to reject 
defective goods’ [1976] C.L.J. 33, 35. He commended the 
condition/warranty distinction for the certainty it delivers: ‘Under the 
old dispensation, when the right to reject depended on the nature of the 
term in the contract which was broken, the innocent party simply had 
to go to the filing-cabinet, consult the contractual document and then 
decide whether the term broken was a very serious one or not’. 
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Schuler67/Shevill68 line of authority illustrates the argument that the 

ex ante classification of terms as conditions, warranties or 

innominate terms may, in some cases, breed uncertainty. In these 

cases, although the contract labelled the term breached as a 

‘condition’ (in Schuler), or specified that the breach of the term 

should be repudiatory (in Shevill), the court decided, contrary to 

these explicit labels, that the non-breaching party should not have 

the right to terminate. In Lord Reid’s judgment in Schuler, 69 the 

parties’ express labelling of the term as a condition was assigned 

a merely evidential70 role (i.e. the court considered the labels as 

merely one factor in determining whether the term was a 

condition), as opposed to a dispositive role (i.e. the label in itself 

made the term a condition). In this way, the court in effect created 

the normative ground necessary to reach a conclusion that prima 

facie appeared contrary to what the parties explicitly expressed in 

the contract. Armed with the evidential/dispositive distinction, 

two points can now be made. 

 
Conversely, he condemned the ascendancy of the innominate term 
under Hongkong Fir for ‘[operating] to reward incompetence and 
promote inefficiency’. 
67 Schuler A.G. v Wickman Machine Tool Sales [1973] 2 W.L.R. 683 
68 Shevill v Builders Licensing Board (1982) 149 CLR 620; see also Esanda 
Finance Corporation Ltd v Plessnig (1989) 166 CLR 131, 144. 
69 ‘Sometimes a breach of a term gives that option to the aggrieved party 
because it is of a fundamental character going to the root of the contract, 
sometimes it gives that option because the parties have chosen to 
stipulate that it shall have that effect’. See also John Carter, Carter’s 
Breach of Contract (1st edn, Hart 2011), 5-51. Finding support in pre-
Hongkong Fir case law, the term in question in Bentsen was found to be a 
condition on the ground that it was ‘of the utmost importance’ to the 
non-breaching party, rather than the parties having labelled the term to 
that effect: Bentsen v Taylor, Sons & Co (No.2) [1893] 2 Q.B. 274, 282 
(Bowen LJ) 
70 Use of the word ‘condition’ is ‘strong… but… by no means 
conclusive’: Schuler, 251 (Lord Reid). 
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First, the trifurcation might in theory be certain for being 

ex ante, but that is contingent upon courts retrospectively accepting 

the parties’ labelling of certain terms as conditions. The courts did 

so in some cases,71 but not in the Schuler line of cases, where the 

courts arguably defied such a label ex post facto.72 This result is 

‘opaque’ and ‘uncertain’73 - if the courts may sometimes give the 

word ‘condition’ a merely evidential role, this creates the very 

uncertainty that the condition/warranty dichotomy purports to 

prevent. Indeed, it may be possible that courts can ‘reverse 

engineer’ terms as innominate terms or warranties,74 or even 

decline to find a breach at all,75 in order to prevent the right to 

terminate from arising. Even the classic judgment of Bentsen v. 

Taylor, Sons & Co. (No.2) divulged such an inclination. 76 

 
71 Arcos Ltd v EA Ronaasen & Son [1933] A.C. 470; Union Eagle Ltd v 
Golden Achievement Ltd [1997] UKPC 5. 
72 On the one hand, since the parties described terms by seemingly 
unequivocal labels such as ‘condition’ and ‘any’, but the court still held 
that there was no right to terminate, the court defied the parties’ 
intention. On the other hand, it could also be argued (and the courts in 
these cases held) that they respected the parties’ intention, as the parties 
probably never intended for these terms to be used as terms of art. Both 
sides have merit, but the argument being presented here cuts across both 
arguments since, either way, it is uncertain when the courts will hold that 
the labels are ‘terms of art’ and when they will not (whether under the 
guise of respecting parties’ autonomy or otherwise). 
73 Simon Whittaker, ‘Termination Clauses’ in Andrew Burrows and 
Edwin Peel (eds), Contract Terms (OUP 2007), 283. See also John Randall, 
‘Express Termination Clauses in Contracts’ (2014) C.L.J. 113, 124-126. 
74 Ritchie v Atkinson (1808) 10 East 295, 310. 
75 Law Commission, Sale and Supply of Goods, 2.26, noting Cehave NV 
v Bremer Handelsgesellschaft mbH (The Hansa Nord) [1976] Q.B. 44, 62–63 
(Lord Denning M.R.); similarly, Reardon Smith Line Ltd v Hansen-Tangen 
(The Diana Prosperity) [1976] 1 W.L.R. 989. 
76 [1893] 2 QB 274, ibid 281 (Bowen LJ): ‘There is no way of deciding 
that question except by looking at the contract in the light of the 
surrounding circumstances, and then making up one's mind whether the 
intention of the parties, as gathered from the instrument itself, will best 
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Therefore, it would better serve the interests of certainty 

for the courts to be forthright on the reality that, in fact, they treat 

most terms (unless the contrary intention is clear) as innominate 

terms77, the evidential rather than dispositive role attributed to 

terms of art in the Schuler/Shevill line of authority evincing such 

an unintuitive inclination. It is conceded that this brings with it its 

own certainty issues. However, the alternative, at worst, might 

encourage lay non-breaching parties to believe that apparently 

clear labels such as ‘condition’ and ‘any’ will be automatically 

treated as dispositive. They may then discover after much 

litigation that the courts have the power to defy with these labels. 

Being forthright about this position – one that is unintuitive at 

best and uncertain at worst – is preferable for being the lesser of 

two evils. 

Second, the discourse of trifurcation tends to obfuscate 

the point that, ultimately, the most proximate question when 

determining a repudiatory breach is whether the performance of 

the relevant term is intended (as objectively manifested within the 

contract) by the parties to be what the non-breaching party is 

entitled to. Although it might be argued that the current system 

of trifurcation already answers this question (since conditions are 

considered to be important to the non-breaching party), the 

complaint here is instead that the trifurcation is unnecessary, and 

indeed confusing, to the answering of that question. If the 

trifurcation did not exist, the court’s mind would have been 

focused on the heart of the matter: whether reasonable people in 

the parties’ position would have considered the term sufficiently 

important to meet what was essentially the Hongkong Fir 

substantiality threshold. The answering of this question indirectly 

 
be carried out by treating the promise as a warranty sounding only in 
damages, or as a condition precedent by the failure to perform which 
the other party is relieved of his liability.’ 
77 Grand China Logistics Holding (Group) Co Ltd v Spar Shipping AS (The Spa 
Draco) [2017] 4 All E.R. 124 at [65], [92] and [93] (Hamblen LJ) 
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– through the ‘lens’ of interpreting the words ‘condition’ or ‘any’ 

– does more to obfuscate than to clarify. In this sense, the 

argument that the concept of ‘condition’ should be truncated into 

that of innominate terms is one which engenders conceptual 

clarity. 

 

In order to address the three grounds on which the current law is 

flawed, this paper proposes the following reforms: the 

classification question should be eliminated altogether, and the 

repudiatory quality question should be replaced with a two-stage 

process. To ensure certainty, an external mechanism can then be 

introduced in the form of a notice allowing some breaches to be 

‘promoted’ by the non-breaching party from potentially 

repudiatory to definitely repudiatory. 

An intention-centric two-stage process can be introduced to 

address the failure to uphold parties’ intention: 

1. The court ascertains the upper limit of the non-breaching 

party’s legitimate contractual expectation (i.e. the best that 

he could possibly have expected) as objectively 

ascertainable from the contract.78  

2. The court applies the ‘dual threshold’ proposal: 

a. Is the current substantiality threshold met? 

 
78 In other words, this part of the proposal adopts the current English 
objective approach when determining party intention without 
modification. 
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b. If not, then a lower threshold can be 

pleaded: ‘Would a reasonable person in the 

position of the non-breaching party, taking 

into account only factors that were 

reasonably known to the breaching party, 

still have entered into the contract if he 

knew that the breaching party would 

commit the breach in question?’ – if not 

(and the burden of proof is on the non-

breaching party), then the right to terminate 

arises.79 

The first stage functions similarly to a practice direction: 

it acts as a funnel that filters out any factors that do not have a 

bearing on the parties’ intention under the contract but allows 

through factors which do. This stage, it is hoped, will rectify the 

existing issue of courts failing to adequately protect the 

expectation interest of the non-breaching party. This stage aims 

to do so by encouraging the court, whenever it allows itself to be 

influenced by a certain factor, to make explicit how and to what 

extent exactly this factor impacts what a reasonable person in the 

shoes of the non-breaching party could reasonably expect.   

This proposal could also be applied to areas such as 

maritime or real estate, where there are established precedents 

regarding whether breach of certain terms always give rise to the 

right to terminate.80 For these industries, this first stage makes 

 
79 It may be of interest to note that a similar test exists within the law of 
misrepresentation, and under s8 Insurance Act 2015 (which governs 
remedies available to the insurer for breaches by the insured). 
80 The failure by the seller to have goods ready for delivery at any time 
within the contract period was held to be a repudiatory breach in Cie 
Commerciale Sucre et Denrees v C Czarnikow (The Naxos) [1990] 1 W.L.R. 
1337. Although time breaches are generally regarded in equity as not of 
the essence, late payments in a sale of land after a 5-day extension of 
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explicit a point which was previously both obvious and 

obfuscated: that the binding force of such precedents, although 

often expressed under the cloak of the term ‘condition’, ultimately 

finds its justification in the parties’ intentions, namely the fact that 

the non-breaching party, as a reasonable person within the 

industry, likely attached great importance to strict compliance 

with the term. Whilst the current system for repudiatory breach 

achieves the same outcome as the proposal in this respect, the 

proposal arrives at the outcome through different reasoning. The 

current system determines that conditions inherently, by definition 

give rise to termination. Therefore, a breach may result in the 

right to terminate either if it is a condition or if it is a sufficiently 

serious breach of an innominate term. By contrast, the benefit 

and utility of this proposal is that it achieves a conceptual unity. 

Through eliminating the ‘classification’ question altogether, all 

questions regarding whether a breach should be repudiatory are 

answered through the ‘repudiatory quality’ question. The 

proposal is therefore a jurisprudentially cleaner reframing of the 

normative force behind the right to terminate by breach as solely 

the parties’ intention. In turn, it is hoped that this singular focus 

on answering the ‘repudiatory quality’ question through evincing 

the parties’ intentions will curb the courts’ tendency to be side-

tracked by questions of classification, or indeed other peripheral 

questions (e.g. deliberateness of breach, as considered in C21).  

With regards to the second stage, this does not abolish 

the current substantiality threshold altogether, but merely allows 

the non-breaching party to plead a lower standard if he cannot 

prove the higher. Retaining the higher current threshold caters for 

cases where the market is too small or individuated (such that the 

non-breaching party would have had no real choice to renegotiate 

the price with the breaching party, or to contract with someone 

 
time was held to be a repudiatory breach in Samarenko v Dawn Hill House 
Ltd [2011] EWCA Civ 1445. 
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other than the breaching party). In these cases, the non-breaching 

party may only be able to satisfy the higher threshold. Given that 

the crux of my criticism earlier was that the first threshold is too 

high, it would be odd if the non-breaching party is denied the right 

to terminate where he could satisfy the first but not the second. 

The dual threshold proposal has two advantages. First, it 

provides minimal but adequate protection to the breaching party, 

to the extent that the non-breaching party is barred from using 

facts not reasonably known to the breaching party to argue that 

he would not have entered into the contract, but no more. This 

reduced protection can be justified by the fact that the breaching 

party chose to assume the risk of performing his obligations, and 

therefore – when that risk materialises and, in hindsight, he 

regrets having assumed the risk – he should not be entitled to use 

the first reading to distract from that fact; in this way, this 

proposal seeks to temper the existing partiality towards the anti-

termination bias, through instead holding the breaching party to the 

standard demanded by the second reading of pacta sunt servanda as 

discussed above. Second, this test allows no room for ‘bad 

bargain’ considerations, since the relevant time is the time of 

contracting, which prevents the court from considering factors 

such as subsequent market fluctuations. This is not to say that the 

court cannot consider this, but merely that, if they should desire 

to do so, they must add in a separate third stage to the process. 

This assumes that the right to terminate has indeed arisen, then 

asks whether the non-breaching party may exercise it.81 

 
81 This may be achieved by mechanisms such as good faith: MSC 
Mediterranean Shipping Company S.A. v Cottonex Anstalt [2015] EWHC 283 
(Comm), although this reasoning was overturned at the appellate level: 
[2016] EWCA Civ 789. Good faith is beyond the scope of this paper. 
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In order to address the continued uncertainty present in the 

regime for termination by breach, an external mechanism (the 

‘promotion proposal’) may be introduced for cases where the 

non-breaching party cannot be sure as to whether the breach 

meets the dual threshold detailed above. This would afford the 

non-breaching party more certainty: if the breaching party 

commits a breach, the non-breaching party may send to him an 

unequivocal notice (1) stipulating a fixed, reasonable period, and 

(2) identifying the contractual term that the breaching party must 

accurately perform within that period. If he fails to perform 

within this period, the breach is ‘promoted’ from non-repudiatory 

to repudiatory upon its expiration. 

It must be stressed that not just any breach is eligible for 

‘promotion’ under this proposal: otherwise, the law would be 

vulnerable to the non-breaching party’s ‘unilateral decision’.82 It 

is proposed that the breach is only eligible if the non-breaching 

party has objectively reasonable grounds to think – but could not be 

entirely sure – that the breach would be regarded as repudiatory 

if the case came before a court. This can be contrasted to an honest 

but unreasonable belief that he is entitled to terminate.83 This 

ensures a level of certainty for the breaching party too: the non-

breaching party cannot invoke the device capriciously and has no 

 
82 A concern expressed by Sellers LJ during counsels’ submissions in 
Hong Kong Fir, 43. 
83 ‘I have yet to learn that a party who breaks a contract can excuse 
himself by saying that he did it on the advice of his lawyers: or that he 
was under an honest misapprehension. Nor can he excuse himself on 
those grounds from the consequences of a repudiation.’ Federal Commerce 
& Navigation Co. Ltd. v. Molena Alpha Inc. (The Nanfri) [1978] Q.B. 927, 
979 (Lord Denning M.R). 



ISSUE IX (2020)   51 

recourse to inconsistent remedies before the period expires.84 

Whilst this proposed device may breed uncertainty in its own way, 

it is submitted that the uncertainty arising from objective tests of 

reasonableness is, whilst unavoidable, a relatively well-defined 

and familiar standard within English law. In turn, the uncertainty 

arising under this proposal is preferable to that arising under the 

Schuler uncertainty surrounding the evidential/dispositive 

distinction. 

A similar device already exists in English law: ‘notices to 

complete’ in conveyancing.85 The existence of this device suggests 

that the principles behind this proposal are at least not 

incompatible with English law. However, the usage of this device 

is regrettably slender, and subject to three restrictions. First, it is 

only used in the conveyancing context.86 Second, the non-

breaching party’s right to terminate after the period expires is 

analysed merely as a negative equitable right, rather than a positive 

common law right for the non-breaching party to serve such a 

 
84 In this way, this device is not dissimilar to promissory estoppel, the 
non-breaching party being the promisor: (1) he is estopped from relying 
on inconsistent contractual remedies, and (2) the notice suspends 
(instead of extinguishes) contractual rights: Central London Property Trust 
Ltd v High Trees House Ltd [1947] KB 130. 
85 In contracts for sale of land, upon the exchange of contracts, the 
parties will agree upon a ‘completion date’. Ordinarily, time is not of the 
essence, such that a party completing later than the completion date will 
not entitle the other party to the right to terminate the contract. 
However, should the non-breaching party serve a ‘notice to complete’ 
on the breaching party (which normally gives the breaching party 10 
working days from the date of notice to perform his obligations), time 
becomes of the essence. See Standard Commercial Property Conditions 
8.8.2 for commercial properties, and Standard Conditions of Sale 6.8.2 
for residential properties. 
86 Hakimzay Ltd v Swailes [2015] EWHC B14 (Ch); Samarenko v Dawn Hill 
House Ltd [2011] EWCA Civ 1445. 
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notice in vindication of his existing contractual rights.87 Third, it 

only allows the non-breaching party to demand correct 

performance in cases of time breaches, but not quality/quantity 

breaches. It is from these three restrictions that the existing 

English device should be freed, and the current proposal is 

designed to do that. A positive reason in favour of the 

‘promotion’ proposal is now argued, and potential objections 

against it rebutted. 

First, and to directly address the issue that the current law 

does not provide adequate certainty, the proposal superimposes 

an external certainty on top of the previous proposals to reduce 

the residual uncertainty from the previous proposals. This is done 

by resolving a common problem relating to renunciation: suppose 

a situation where the breaching party commits a breach, but the 

non-breaching party is genuinely unsure as to whether this breach 

is serious enough to satisfy the substantiality threshold. Under the 

current law, if the non-breaching party is determined to terminate 

anyway, he takes a gamble: if the case comes before court, and 

the breach is held to not be repudiatory after all, then the 

breaching party can turn the tables and argue that it was instead 

the non-breaching party’s attempt to terminate that constituted 

renunciation and therefore repudiatory breach; the non-breaching 

party therefore accidentally becomes the breaching party. The 

current proposal resolves this difficulty by allowing the non-

breaching party to convert a breach that cannot confidently be said 

to be repudiatory, to one that he can be sure is repudiatory.  

 
87 In that it signifies no more than ‘equity’s patience’ in interfering with 
the ‘time of essence’ clause, giving more time to the breaching party, 
being ‘exhausted’: Dalkia Utilities Services Plc v Celtech International Ltd 
[2006] 2 WLUK 67. Proposals to move from the first to the second have 
not been adopted: see John Stannard and David Capper, Termination for 
Breach of Contract (1st edn, OUP 2014), para 1.18. 
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Second, two counterarguments can be pre-empted and 

addressed. First, one may argue that this proposal introduces even 

more uncertainty into this area of law. Whilst this may be true in 

the short term when the proposal is first implemented, teething 

issues can quickly be ironed out, as they were within 

conveyancing; for example, issues with the validity of erroneous 

notices were simply resolved by importing well-established tests 

from other areas of contract law, such as the ‘reasonable recipient’ 

test in Mannai.88 Implementing notices within the law of 

repudiatory breach therefore – through focusing on parties’ 

intentions and directly addressing the ‘repudiatory’ question (as 

referred to above) – resolves more issues surrounding uncertainty 

than it may create. Second, this device should not be rejected on 

the count of being too similar to specific performance (a remedy 

English courts are reluctant to grant89), in that both devices 

compel the breaching party to perform his obligations, rather 

than simply to provide monetary compensation by way of 

damages. This is because, unlike the courts, who wield the force 

of serious sanctions such as contempt of court when compelling 

the breaching party to perform via specific performance, the non-

breaching party does not have similar tools at his discretion to 

give ‘teeth’ to his attempt at enforcement. 90 In this way, the 

promotion proposal can be distinguished from specific 

performance, and therefore distanced from traditional arguments 

against it. 

 

 
88 Mannai Investments Co Ltd v Eagle Star Life Assurance Co Ltd [1997] 
UKHL 19. 
89 Cooperative Insurance Society Ltd v Argyll Stores (Holdings) Ltd [1998] A.C. 
1; grounded in concerns regarding personal freedom: Shael (2003). 
90 Tito v Waddell (No.2) [1977] Ch 106. 
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This paper attempted to expose the conceptual lack of 

intuitiveness of the English law of termination for breach. First, 

this paper discussed three ways in which the current law is 

deficient: it fails to adequately uphold parties’ intentions, over-

promotes sanctity of contract at the expense of sanctity of 

promise, and breeds uncertainty through failing to make a 

predictable distinction between evidential and dispositive uses of 

terms of art. Then, this paper suggested two reform proposals 

designed to address these concerns. From this discussion emerges 

a more optimistic point: the implementation of reforms in this 

area would bring about a more efficient and streamlined 

framework within which cases of repudiatory breach are decided. 

The hope is that, with the ink in this piece, less may be spilt 

elsewhere on addressing remote questions and defending opaque 

assimilations. 
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Abstract—The culmination of case law on public authority 

omissions, and, most recently, Lord Reed’s judgment in N v Poole 

Borough Council,1 may open the door to the extension of negligence 

for failures by public authorities to confer benefits. This article 

argues that an expansion of negligence to include omissions of 

public authorities would be by no means an incremental shift and 

proposes a refocus of attention on the functional distinction 

between negligence law and public law. Unless and until specific 

remedies or torts are created, it suggests that courts should look 

to this distinction to keep negligence within its proper bounds. 
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Recent judicial developments have clarified to a large extent the 

nature of negligence liability for public authorities. In Michael v 

Chief Constable of South Wales Police,2 Lord Toulson held that the 

absence of liability for a police force which misclassified a 999 call 

was due to reasons of legal principle,3 rather than transcendental 

policy reasons. Furthermore, in Robinson v Chief Constable of West 

Yorkshire Police,4 the idea that the common law supported 

immunity for police services was put to rest. Likewise, in N v Poole 

Borough Council,5 the Supreme Court confirmed the approach 

taken in Robinson that ordinary common law principles ought to 

be applied to public authorities. 

Nevertheless, both Michael and N, coupled with Robinson, 

leave a number of open doors with respect to public authority 

liability for omissions. Both Lord Toulson’s application of the 

omissions principle6 and the assumption of responsibility 

reasoning in N7 increase the chance of further development of 

liability for public authorities’ failures to act, despite no duty of 

care arising in either case. However, an expansion of negligence 

to capture failures such as those in Michael is not desirable if one 

is to maintain a valuable distinction between public law and 

private law.  The justification for rejecting such an extension of 

liability is best articulated by reference to the principled 

distinction between public law and private law. It is by reference 

to what the law intends to protect or achieve through negligence 

liability or judicial review and not by reference in the abstract to 

 
2 [2015] UKSC 2, [2015] AC 1732 
3 ibid [114], [116] (Lord Toulson)  
4 [2018] UKSC 4, [2018] AC 736 
5 N (n 2) 
6 Michael (n 3) [47] (Lord Toulson). 
7 N (n 2) [64] (Lord Reed). 
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the ‘omissions principle’ or to an ‘assumption of responsibility’, 

that we find the firmest ground for the status quo.  

This article does not intend to suggest that the distinction 

between public and private law is hitherto unknown to the highest 

members of the UK judiciary. Nor does it deny that a concern for 

the coherence of private law may have been behind judgments in 

cases such as N, Robinson and Michael. Rather, the argument is that 

greater articulation of and focus on this functional distinction 

would be beneficial and serves as a concrete rebuttal to arguments 

present both in the literature and in minority judgments that 

favour an extension of liability in this area. 

This article will be structured in three parts. First, it will 

discuss how despite bringing much clarity to the law of omissions 

for public authorities, the law as it stands is potentially opening 

the door to liability for omissions of public authorities. Second, it 

will explore reasons as to why such a development might be 

undesirable. Third, it will identify the functional distinction 

between public and private law as providing the firmest 

foundation for the status quo, concluding that greater emphasis on 

this aspect would be beneficial in future judgments, in order to 

prevent inadvertent extension of omissions liability to public 

authorities. 

 

This first part explores recent judicial developments in public 

authority liability in negligence, arguing that the Supreme Court 

cases of Michael, N and DSD v Commissioner of the Police of the 
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Metropolis8 have the side effect of opening the door to the 

development of omissions liability for public authorities. It will 

be argued that: (A) the basis for the omissions principle in English 

law does not apply in the context of public authority liability; (B) 

the case of DSD prevents a return to ‘policy reasons’ to prevent 

such extensions; and (C) the assumption of responsibility 

‘exception’9 to omissions liability is capable of significant 

expansion following Lord Reed’s judgment in N. 

In English law, the ‘omissions principle’ maintains that there is in 

general no duty to act for the benefit of others or to prevent a 

third party from causing harm to a third party.10  For liability to 

arise where D has failed to act, D must have had some control 

over the danger (for example, by creating it) or assumed a 

responsibility to the other.11 In Michael, Lord Toulson’s majority 

judgment seemed to rely on this principle of common law to find 

against the claimant.12 

Yet, this principle is on tricky ground in the context of 

public authorities. In Michael, Lord Toulson acknowledged that 

the principle and its exceptions ‘have been worked out for the 

most part in cases involving private litigants’ yet are ‘equally 

 
8 Michael (n 3); N (n 2); [2018] UKSC 11, [2019] AC 196 
9 Michael (n 3) [100] (Lord Toulson) 
10 Smith v Littlewoods Organisation Ltd [1987] AC 241 (HL), 270 (Lord 
Goff); Michael (n 3) [97] (Lord Toulson); Robinson (n 5) [35] (Lord 
Reed); W.E Peel and James Goudkamp (eds), Winfield and Jolowicz on 
Tort (19th edn, Sweet & Maxwell 2014) para 5-039 
11 Michael (n 3) [99]-[100] ; W.E Peel and James Goudkamp (eds), 
Winfield and Jolowicz on Tort (19th edn, Sweet & Maxwell 2014) para 5-
039 
12 Michael (n 3) [97], [114] (Lord Toulson). 
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applicable where D is a public body’.13 Lord Toulson did not 

provide any reasons as to why this ought to be the case, but cited 

as an example the case of Mitchell v Glasgow City Council.14 Here, 

the court did not distinguish Glasgow City Council by virtue of 

being a public landlord: there still needed to be something on 

which to hang liability for a failure to warn a tenant of a potentially 

violent neighbour. However, there are good reasons why straight-

forward application of the omissions principle to public 

authorities might be questioned. For one, the rationale behind the 

principle seems firmly rooted in the private sphere, with the fear 

of onerous or moralising liability being imposed on individuals. 

In Mitchell, Lord Hope stressed the undesirability of imposing a 

duty on an individual for a failure to warn: 

 

Otherwise [...] there would be liability in negligence on 

the part of one who sees another about to walk over a 

cliff with his head in the air, and forebears to shout a 

warning.15 

 

Similarly, reference is frequently made to the parable of 

the Good Samaritan to demonstrate that such liability would be 

akin to imposing legal liability for a breach of ‘no more than a 

moral obligation’.16 Thus, at least one justification (and arguably 

the central justification) for the omissions principle is that legal 

liability would be unduly onerous and would amount to the 

legalisation of morality. In Lord Hoffmann’s words, ‘it is less of 

an invasion of an individual’s freedom for the law to require him 

to consider the safety of others in his actions than to impose on 

 
13 ibid [101] (Lord Toulson). 
14 [2009] UKHL 11, [2009] AC 874 
15 ibid [15] (Lord Hope). 
16 Dorset Yacht Co Ltd v Home Office [1970] AC 1004 (HL) [1060] (Lord 
Diplock); Smith (n 11), 271 (Lord Goff, citing Lord Diplock in Dorset)); 
Mitchell (n 15) [39] (Lord Scott).  
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him a duty to rescue or protect’.17 Yet, as noted by Tofaris and 

Steel,18 and argued by Lord Kerr in his dissenting judgment in 

Michael,19 this rationale should be questioned in the context of 

public bodies. In contrast to individuals, public authorities do not 

have freedom which is intrinsically valuable. Rather, the value of 

freedom for a public body is purely instrumental – it is valuable 

only insofar as it contributes to the fulfilment of its proper 

functions.20 This is not to say that entities cannot enjoy rights of 

any sort, but rather that the right (or liberty) of an individual to 

live the life he or she chooses is distinguishable in terms of its 

intrinsic value from the right (or liberty) of a public body which 

is set up for the purpose of achieving certain goals. 

A second justification of the omissions principle is that 

any potential duty to act would generally apply to a large and 

indeterminate class, and a person’s moral bad luck of being in the 

wrong place at the wrong time should not determine his or her 

legal liability.21 Yet, in Stovin v Wise, Lord Hoffmann rightly 

acknowledged that this ‘why pick on me’ rationale does not always 

apply in the context of public authorities,22 as there is often only 

one legal person who has failed to provide assistance. While the 

‘why pick on me’ argument might still apply in cases where there 

are multiple public authorities who have omitted to fulfil their 

duties in casually relevant ways, it clearly fails as a general 

justification for not extending liability to public bodies generally. 

Moreover, another counter to the ‘why pick on me’ justification 

is that there may be special reason to single out a public authority 

 
17 Stovin v Wise [1996] AC 923 (HL), 943 (Lord Hoffmann). 
18 Stelios Tofaris and Sandy Steel, ‘Negligence Liability for Omissions 
and the Police’ (2016) 75(1) CLJ 128 
19 Michael (n 3) [177] (Lord Kerr),  
20 Tofaris and Steel (n 19), 130 
21 Stovin (n 18), 944 (Lord Hoffmann).  
22 ibid 946 (Lord Hoffmann). In that case Lord Hoffmann was 
specifically referring to the Highway Authority.  
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in relation to some injury where the public authority has been 

tasked by statute or otherwise with taking steps to prevent that 

injury.23 Indeed, one might legitimately find that a public body 

with a public duty to prevent specific kinds of injury is morally 

distinct from a mere passer-by envisaged in the ‘why pick on me’ 

scenario. Therefore, this too seems to fail as a general justification 

for the omissions principle in the context of public authorities.24 

This would seem to leave us with policy reasons as the only 

bulwark against development of liability in this area, unless the 

principle can be otherwise justified.25 Indeed, that policy reasons 

might be required to prevent expansion of liability in this area was 

acknowledged by Lord Hughes in Robinson, decided three years 

after Michael. While Lord Hughes accepted that the omissions 

principle was ‘another reason’ why the police do not owe a duty 

of care to individuals who are victims of crime, witnesses or 

suspects, he held (albeit obiter) that analysis in terms of omissions 

‘cannot be the only, or sufficient, reason why such duties of care 

are not imposed, nor why there is very clearly no duty owed to 

individuals in the manner in which investigations are 

conducted’.26 Thus, for Lord Hughes, the ultimate reason for the 

lack of a duty of care imposed on police officers engaged in the 

 
23 Tofaris and Steel (n 19), 132-33 
24 Tofaris and Steel (n 19) also provide a third reason for rejecting the 
omissions principle. It should not be the case that the more a claimant 
is a victim of a wrong (due to a high number of wrongdoers), the 
worse off she becomes.  
25 This is because policy reasons appear to be the only or main 
justifications relied on in case law for the principle. For an overview of 
other justifications for the omissions principle found in literature and 
their pitfalls, see Tofaris and Steel (n 19) 129-133.  
26 Robinson (n 5) [114] (Lord Hughes) (emphasis added). 
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investigation and prevention of crime lies in policy reasons, such 

as avoiding defensive policing and in promoting the greater public 

good, which requires the absence of any duty of care. 27 

Nevertheless, the case of DSD, albeit concerning the 

application of the Human Rights Act 1998 (‘HRA’), has made a 

return to policy arguments next to impossible for a duty of care 

in tort – and arguably for good reason. In DSD, the question was 

whether a series of operational and systematic police failings 

could constitute a violation of the victims’ human rights. All 

judges agreed that the police were liable, although Lord Hughes 

disagreed with the other judges on the question of whether 

operational duties alone sufficed to create liability. Lord Hughes 

reiterated the concerns found in earlier case law, including that 

such liability would inhibit the robust operation of police work by 

encouraging defensive action,28 and divert resources from current 

inquiries.29 For Lord Hughes, these policy concerns were 

‘powerful, repeated and carefully considered’30 and apply as much 

in negligence to liability under human rights law for operational 

failings of the police.31  In response, Lord Kerr, giving one of the 

majority judgments, remarked that such fears were unsupported 

by evidence.32 There was no reason to suppose that the opposite 

effect might occur: liability might instead act as a deterrence to 

poor policing.33 Similarly, Lord Neuberger agreed that in the 

absence of evidence to the contrary, the imposition of an 

investigative duty could serve to enhance the effectiveness of 

 
27 ibid [112], [118].  
28 DSD (n 9) [132] (Lord Hughes) approving the reasons given by Lord 
Philips CJ in Smith v Chief Constable of Sussex Police [2009] 1 AC 225, 
cited at [131]. 
29 DSD (n 9) [132] (Lord Hughes). 
30 ibid. 
31 ibid. 
32 ibid [71] (Lord Kerr).  
33 ibid.  
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police operations.34 It is suggested, therefore, that the validity of 

previous ‘policy reasons’ (namely defensiveness and the diverting 

of resources) against holding police liable for their investigative 

failings, or other omissions, are now in doubt. 

There are, however, two potential objections to the claim 

that the validity of policy reasons are now in doubt. First, while 

such policy concerns might prevent liability in human rights law, 

they might fail to act as a bar to liability in tort: policy reasons 

might operate differently in different contexts.35 However, whilst 

courts acknowledge doctrinal differences between tort law and 

human rights,36 D v East Berkshire Community Health NHS Trust37 

demonstrates that the courts recognise the common application 

of policy reasons in both areas. In D, the court held that the 

common law policy reasons for denying liability in the context of 

a public authority duty of care decision, including inter alia the fear 

of defensive action and costly litigation,38 ceased to apply since 

the HRA imposed a potential liability on local authorities to 

compensate children where there was a failure to protect them 

from ill-treatment and neglect.39 This is clearly correct. Policy 

reasons by their very nature are based on the potential consequences 

of the imposition of liability. If the feared consequences of 

imposing liability are identical – potential liability for care or 

 
34 ibid [97] (Lord Neuberger). 
35 See for example Lord Kerr’s argument to this effect in DSD (n 8) at 
[69]: ‘no assumption should be made that the policy reasons which 
underlay the conclusion that an exemption of police from liability at 
common law apply mutatis mutandi to liability for breach of Convention 
rights’. 
36 Van Colle v Chief Constable of the Hertfordshire Police [2009] 1 AC 225 
[138] (Lord Brown) 
37 D v East Berkshire Community Health NHS Trust [2003] EWCA Civ 
1151, [2004] QB 558 
38 X(Minors) v Bedfordshire County Council [1995] 2 AC 633 (HL) 749-751 
(Lord Browne-Wilkinson). 
39 D (n 38) [81], [84]. Approved in N (n 2) at [74]. 
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policing decisions – then the differing sources of such liability is 

irrelevant. 

Second, as DSD concerned the duty to conduct an adequate 

investigation into inhuman and degrading treatment, rather than a 

duty to protect a victim or his or her interests, it could be said that 

DSD cannot undermine the validity of ‘policy reasons’ for the 

imposition of positive obligations generally. Thus, cases factually 

analogous to Michael, which concerned a failure to protect the 

victim from harm, might still fail on policy grounds. However, 

the rebuttal of the policy arguments in DSD was not ‘in the 

context of investigative duties’ where, ‘given their importance in 

a human rights context, it is worth risking that this might have a 

negative effect on police investigations’. Instead, the reasoning 

was that defensive action or ‘diversion of resources’ arguments 

have little evidential basis and that the imposition of liability could 

equally result in better investigations.40 It is therefore difficult to 

see how such arguments would not equally apply in the context 

of (i) duties to protect in human rights law (and not merely 

investigative duties) or (ii) duties of care in tort. 

It is thus difficult, if not impossible, to see how, going 

forward, such reasons could prevent any extension of liability for 

the police for failing to protect from harm in tort. This is arguably 

a beneficial development, given that a decision to extend liability 

ought not depend on judicial assertions of the negative (or 

positive) effects their judgments would have on institutional 

behaviour. Not only are courts ill-equipped to determine such 

questions, 41 but even if this were seen as an appropriate role for 

 
40 DSD (n 9) [97] (Lord Neuberger) 
41 As in Michael (n 3) at [121] (Lord Toulson). 
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the courts, it appears that if anything, evidence points in favour 

of imposing liability, and not against it.42 

Lastly, even if the omissions principle in the context of public 

authorities is to remain good law, the recent judgment in N has 

arguably opened the door to expansion of the ‘assumption of 

responsibility’ concept. 

First, N has clarified that the finding of an assumption of 

responsibility is not limited to express undertakings.43 Lord 

Reed’s acceptance of implied undertakings in N contrasts with 

the majority judgment in Michael, for whom nothing less than an 

explicit assurance would give rise to such liability.44 The 

recognition in N that such an assumption is ‘more commonly 

implied’45 in the context of public authorities is significant. 

Instead of needing to find an express undertaking (which an 

individually may equally give), courts may look at all the 

circumstances, including the authorities’ tasks or functions, to 

find a responsibility. It follows that N has confirmed the wider 

interpretation of an assumption of responsibility, thus rendering 

it more expansive than the version adopted in Michael. 

Secondly, Lord Reed’s judgment goes a step further in 

noting that the functions of a body or organisation – public or 

private – may be sufficient to establish an assumption of 

responsibility. While seemingly innocuous, this finding is 

potentially very expansive in practice, since it would permit courts 

to determine from the basis of the authority’s functions (which in 

 
42 Hill v Hamilton-Wentworth Regional Police Services Board [2007] 3 SCR 
129 [57]  
43 N (n 2) [68], [80] (Lord Reed) 
44 Michael (n 3) [100], [138] (Lord Toulson). Lord Kerr (dissenting) 
criticises this approach in his judgment: [164]-[167]. 
45 N (n 2) [80] (Lord Reed) 
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turn, may be determined by statute) whether a duty of care should 

be imposed, absent any specific undertaking to an individual. 

That an authority’s functions alone may give rise to 

liability can be demonstrated through examination of several key 

areas of the judgment. First, Lord Reed states that an assumption 

of responsibility, in the sense of an undertaking that care will be 

taken, can be implied from the reasonable foreseeability of 

reliance on the exercise of such care.46 He then explains a public 

or private hospital’s undertaking to exercise reasonable care 

towards its patients, and an education authority’s acceptance of 

pupils into its schools, on this basis.47  Moreover, in explaining 

why, on the facts of N, no liability arose, Lord Reed’s first point 

is that ‘the council’s investigating and monitoring of the 

claimants’ position ‘did not involve the provision of a service to 

them on which they or their mother could be expected to rely’.48  

Lord Reed concludes: 

 

In short, the nature of the statutory functions relied on 

in the particulars of the claim did not in itself entail that 

the council assumed or undertook a responsibility 

towards the claimants to perform those duties with 

reasonable care.49 

 

It appears, therefore, that Lord Reed’s main objection to 

liability in N is that the statutory functions (the assignment of 

social works to the claimants and the assessments of their needs 

and meetings)50 were not of the requisite kind such that reliance 

 
46 ibid; Lord Reed describing foreseeability of reliance as the ‘usual’ way 
in which an undertaking of responsibility will be implied.  
47 ibid. 
48 ibid [81] (Lord Reed). 
49 ibid. 
50 ibid [78] (Lord Reed): ‘in relation to investigation and monitoring by 
the council’s social services department, [‘the sequence of events’ 
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would be foreseeable. Contrary to the claimants’ argument, the 

council’s functions were not of a kind on which a claimant could 

reasonably rely to protect their safety.51 Thus, while schools 

(through their educational functions) assume a duty for meeting 

the educational needs of pupils to whom it provides an 

education,52 and local authorities (through their care functions) 

assume responsibility for the welfare of children in care,53 a 

council, in exercising its social services functions, does not assume a 

responsibility for the claimants’ safety.54 It follows that, for Lord 

Reed, the functions of these bodies (public or private) are what 

renders foreseeable the requisite reliance.55 Thus, this article takes 

the first line of [81] of Lord Reed’s judgment to read: 

 

The council’s investigating and monitoring of the 

claimants’ position [as part of the council’s housing functions] 

did not involve the provision of a [protective] service to 

them on which they or their mother could be expected 

to rely. 

 

One objection to this reading is obvious – it is not what 

Lord Reed says. Yet, this reading seems to fit best with the context 

 
referred to in the particulars of claim] refers to the assignment of social 
workers to the claimants, to the various assessments of their needs, 
and to the meetings at which the appropriate response to Graham’s 
behaviour was discussed.’ 
51 ibid. Lord Reed is citing the particulars of the claim. 
52 ibid [69] (Lord Reed). 
53 ibid. 
54 ibid [81] (Lord Reed). 
55 ibid [69]. For Barrett v Enfield LBC [1999] 3 All ER 193 (also referred 
to), Lord Reed was content to state that the local authority ‘assumed 
responsibility for the welfare child when it took him into its care’. It is 
submitted that Lord Reed interprets this as a clear example of a case 
where such reliance is clear, given that it is listed as reflecting the 
approach in Spring v Guardian Assurance [1995] 2 AC 269, and cites a 
paragraph from that case emphasising the need for reliance at [68]. 
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in which Lord Reed makes his conclusion at [81], having made 

detailed references to the particulars of the claim and the 

functions of the council. Moreover, this reading of Lord Reed’s 

judgment also accords with the headnote of the Weekly Law 

Reports: 

 

In the present case, the particulars of claim did not 

provide a basis for concluding that the defendant had 

assumed a responsibility to protect the claimants from 

harm, since neither the defendant’s functions under the 

Children’s Act 1989 nor the alleged behaviour of the 

defendant entailed such an assumption of 

responsibility.56 

 

If this reading is correct, a future court could find an 

assumption of responsibility where the nature of a statutory 

function – as set out in statute or otherwise – would entail that the 

public authority assumed a responsibility to an individual to 

perform its duties with reasonable care. For example, a police 

force in exercising its investigative or protective duties where an 

individual has reported a threat.  

This is not to say that Lord Reed’s judgment renders 

foreseeability of reliance the only test for an assumption of 

responsibility –  it is clear that he also accepts that entrusting of a 

task plus acceptance would lead to such a finding, while noting 

that such entrusting and acceptance did not exist on the facts.57 

Yet by focusing on the defendant’s functions, Lord Reed invites 

courts to make an assessment, which, in the context of public 

authorities, in practice comes very close to imposing a duty of care 

because of a statutory duty. While Lord Reed echoes the orthodox 

 
56 N v Poole [2019] 2 WLR 1478 (headnote, emphasis added) 
57 ibid [81] (Lord Reed) 
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position that a statutory duty cannot give rise to a duty of care,58 

he nevertheless invites the court to look at the functions of a public 

authority set out by statute to determine whether there has been 

an assumption of responsibility. This effectively allows a duty of 

care to be founded upon the failure to provide some benefit that 

a public authority has a duty to provide – at least where, in the 

eyes of the court, an individual can reasonably and foreseeably 

rely on such provision.  

Thirdly, and relatedly, there is no mention made in Lord 

Reed’s judgment of the idea that a ‘duty to the public at large’ may 

serve to negate the existence of proximity or an assumption of 

responsibility by a public authority. In Capital and Counties plc v 

Hampshsire County Council,59 after reviewing and approving case 

law firmly establishing an assumption of responsibility between a 

hospital and a patient,60 the Court of Appeal held that such an 

assumption did not arise between an individual and the fire 

brigade. This was because ‘the fire brigade's duty is owed to the 

public at large to prevent the spread of fire and [...] this may 

involve a conflict between the interests of various owners of 

premises’.61 This idea has been cited in some leading textbooks as 

a justification for the difference in treatment between public 

healthcare services, where an assumption of responsibility 

frequently arises, and the police services and fire brigade, where 

such a finding has been rejected.62 Nevertheless, the absence of 

any mention that an assumption will not be found where the duty 

is to ‘the public at large’ from recent case law on public authority 

liability suggests that this idea may not operate to guide the court 

as much as academics suggest. 

 
58 ibid [31]-[33] (Lord Reed) 
59 [1997] QB 1004 (CA) 
60 ibid [1035] [A] (Stuart-Smith LJ). 
61 ibid [1036] [A]-[B] (Stuart-Smith LJ). 
62 Rachel Mulheron, Principles of Tort Law, CUP (2016) 656 
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The lack of any mention of Capital and Counties in N v 

Poole is, on the one hand, unsurprising, given that N v Poole 

involved a local council rather than a police force or fire brigade. 

However, in surveying the case law on public authority liability 

and on assumption of responsibility, if the ‘duty to the public at 

large’ element in Capital and Counties were central to finding or 

failing to find an assumption of responsibility on the part of some 

public authorities, one would have expected some mention in 

either Lord Reed’s summary of public authority liability or his 

summary of the law on assumption of responsibility – for 

example, as a factor to consider in determining whether such a 

duty can be said to arise. Instead, the only guidance to finding an 

assumption of responsibility or proximity in the context of public 

authorities is that such an assumption must not be ‘inconsistent 

with, and therefore excluded by, the legislation from which their 

powers or duties are derived’. 63 

Moreover, in Michael, a case which did concern an 

omission by the emergency services (a 999 call to the police), the 

only reference to Capital and Counties plc by Lord Toulson was as 

authority for the principle that emergency services generally owe 

no duty of care unless they make matters worse (i.e. restating the 

omissions principle).64 The court did not cite Capital and Counties 

as authority that an assumption of responsibility is inapt in the 

context of a duty owed to the public at large. This absence, 

coupled with the current trend of the case law against any 

distinction in the application of negligence principles to public 

authorities,65 could mean hesitation by future courts to use this 

distinction to prevent any finding of an assumption of 

responsibility for a failure to protect by one of the emergency 

services such as the police. 

 
63 N (n 2) [65] (Lord Reed). 
64 Michael (n 3) [71]-[80] (Lord Toulson). 
65 Michael (n 3) [101] (Lord Toulson); Robinson (n 5) [33] (Lord Reed).  
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Therefore, while legislation may exclude an assumption 

of responsibility from arising, the effective starting point is now 

that an assumption of responsibility can be implied from statutory 

functions alone, notwithstanding Lord Reed’s restatement of the 

rule that a failure to fulfil statutory functions will not give rise to 

liability in negligence.66 Lord Reed has therefore created a curious 

paradox: A duty of care at common law cannot be found ‘merely 

because they have statutory power or duties’ – unless it had 

assumed responsibility to protect claimant the claimant from 

harm or created a source of danger.67 This is orthodox. However, 

in determining whether a defendant had assumed such a 

responsibility, the court must ask whether the nature of a defendant’s 

(statutory) functions entailed such an assumption of responsibility’.68  

The effect of Lord Reed’s judgment is therefore a weakening of 

the protection afforded by the common law rule that liability 

should not be imposed on the basis of a failure to perform 

statutory functions. Lord Reed’s judgment may consequently 

result in an expansion of liability to failures on the part of a public 

authority to protect an individual from danger or the actions of a 

third party where the public authority was required to afford such 

protection as part of its statutory functions.  

In summary, this section has argued that the weak basis 

for the omissions principle, the rejection of policy reasons and 

the potentially expansive scope of the assumption of 

responsibility exception all represent ‘open doors’ for the 

development of public liability.  The door is open for a 

development of the law to find liability where there has been a 

failure to protect arising from the functions of a public body, rather 

 
66 N (n 2) [32]-[34] (Lord Reed), [60] (Lord Reed), [65] (Lord Reed), 
and see Gorringe v Calderdale Metropolitan Borough Council [2004] UKHL 
15 (HL) [32] (Lord Hoffmann).  
67 ibid [65]. 
68 ibid [81]-[82].  
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than from a particular undertaking from which an assumption 

might reasonably be inferred.69 

 

This development begs the question whether such an expansion 

is problematic. Lord Kerr, for one, thinks it would not: 

 

‘In all manner of fields if [a] professional fails to act with 

due care and skill, he or she will be liable for any damage 

caused by their negligence [...] Other emergency services 

can be liable for their negligence, provided there is 

sufficient foreseeability and proximity. Why should the 

police be an exception?’ 70 

 

This section explores three potential reasons  why such 

an expansion would be a negative development in the law: (A) the 

consequences would be unduly burdensome; (B) such a 

development is unnecessary given liability under the HRA; and 

(C) such an expansion would essentially amount to imposing 

liability in negligence for failures to take care when undertaking a 

purely statutory duty, thus removing a principled distinction 

between public law and private law. It will be demonstrated that 

reasons (A) and (B) ought not to prevent the court from 

developing liability in this area, but that (C) provides a strong 

justification against an expansion of the law of negligence to 

failures of public authorities to confer a benefit. 

 

 
69 cf Swinney v Chief Constable of Northumbria [1997] QB 464 (CA). 
70 Michael (n 3) [179] (Lord Kerr).  



ISSUE IX (2020)   73 

The first reason why such an extension of liability for public 

authorities might be problematic is that it would result in an 

increased financial burden for these authorities, and in 

consequence, the taxpayer. This was emphasised by Lord 

Toulson in Michael: 

 

‘The only consequence of which one can be sure is that 

the imposition of liability on the police to compensate 

victims of violence on the basis that the police should 

have prevented it would have potentially significant 

financial implications. The payment of compensation 

and the costs of dealing with claims, whether successful 

or unsuccessful, would have to come either from the 

police budget, with a corresponding reduction of 

spending on other services, or from an increased burden 

on the public or from a combination of the two.’ 71 

 

Lord Toulson also noted that if liability for failures to 

protect individuals is permitted, it may be difficult to exclude 

liability for failures to protect property, with such liability leading 

to significant sums  due by public authorities.72 Thus, in addition, 

to the problem of a diversion of resources (addressed previously), 

liability may increase the burden on the taxpayer. Moreover, an 

expansion of liability may be burdensome in a second sense, in 

opening the floodgates to a large and uncertain number of 

potential claimants.73 

However, these arguments surrounding the unduly 

burdensome consequences, either in financial terms or in the 

 
71 Michael (n 3) [122] (Lord Toulson). 
72 ibid [119]. 
73 ibid [120]. 
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number and uncertainty of potential claimants, that would arise 

from allowing liability for public authorities’ failure to confer a 

benefit do not provide an adequate brake on a court 

contemplating the extension of liability on the principles 

developed in Part I. First, the financial burden on the state could 

be rebutted by point that such an argument equally applies to 

claims against the NHS for doctor-patient relationships which 

currently give rise to liability.74 Secondly, concerns over the best 

way to distribute public resources is not necessarily an appropriate 

question for the courts, but rather one for Parliament. Thirdly, if 

the court’s decision results in expensive claims, which either 

cripple the judicial system or the public purse, it is within 

Parliament’s power to pass a statute either limiting awards or 

prohibiting liability in certain types of cases or towards certain 

victims. At best, the argument reduces to the claim that due to 

such consequences, it ought to be left to Parliament to extend 

liability in this area. This is not a principled reason to reject such 

expansion.  

A second argument is that such a development is unnecessary 

because liability under the HRA either adequately fills any 

potential gap in liability with respect to public authorities or can 

be expanded to do so. For example, the decision in DSD has been 

welcomed by at least two scholars precisely because it fills the 

‘lacuna of liability’ left by Robinson. They argue that this foreclosed 

the imposition of common law duties of care from statutory 

powers: 75 

 

 
74 Tofaris and Steel (n 19) at 135. 
75 Maya Sikand and Laura Profumo, ‘Minding the gap: where does 
tortious liability for public authorities end and human rights liability 
begin?’ [2019] 1 JPI Law 44 
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Whilst Robinson reaffirms the absence of a duty of care 

[on police to investigate] towards victims of crime, DSD, 

promulgated a short time later, effectively provides an 

alternative route forward under the HRA 1998. Victims 

of crime seriously failed by the police now have a means 

of seeking domestic remedies. [The police must now] 

ensure operational efficiency in individual investigations 

into serious allegations.76 

 

However, there are four reasons why this ‘gap-filling’ 

does not render a development of tortious liability to cover 

omissions of public authorities in the sense argued in Part I 

‘unnecessary’. First, liability under the HRA is clearly narrower 

than liability for omissions in negligence. On the one hand, it 

applies only where there is a failure on the part of a State to fulfil 

its positive obligations under the treaty, such as those under 

Article 2 (right to life) and Article 3 (right to be protected from 

inhuman and degrading treatment).77  As is made clear in the DSD 

judgment, the scope of a State’s positive obligations is relatively 

narrow – in that case it was held to apply only to ‘obvious and 

significant’78 shortcomings or ‘seriously defective’79 

investigations. Thus, the potential scope of omissions liability for 

public authorities in negligence is clearly wider than the scope of 

liability under the HRA.  

Second, the inclusion of operational duties under the 

scope of the investigative duty in Article 3 of the Convention 

might yet be considered a step too far by the European Court of 

Human Rights. Levy has argued that the Strasbourg jurisprudence 

on this point is ‘at best, not clear, and at worst, points in the other 

 
76 ibid 48. 
77 European Convention on Human Rights, Article 2 and 3. 
78 DSD (n 9) [29]-[30] (Lord Kerr), [72] (Lord Kerr).  
79 ibid [92] (Lord Neuberger). 
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direction [...] operational failures are normally not sufficient’.80 

Thus, even within English law, DSD might not be safe.  

Thirdly, even if Strasbourg approves DSD, an expansion 

of the common law to mirror any human rights protection might 

nevertheless be valuable, given the potential of the common law 

to entrench rights and duties.81 This is particularly relevant in the 

current political climate where there has in recent years been calls 

to ‘scrap’ the HRA.82 

Fourth, there remain several procedural reasons why a 

claim in tort offers superior protection to claimants, not least due 

to the automatic right to damages (which are generally higher) and 

the longer limitation period.83 

It follows that even if protection under the HRA is or 

develops to be equivalent in scope to a potential omissions 

liability in tort for public authorities, this is not an argument that 

such a common law development would be rendered nugatory. 

 

A third argument why an expansion of negligence to omissions 

of public authorities should be rejected is that to expand tort law 

to cover omissions of public bodies for mere failures to fulfil their 

statutory functions would weaken a valuable distinction between 

 
80 Raphael Levy, ‘Commissioner of Police of the Metropolis v DSD: 
the protection afforded under art.3 of the European Convention on 
Human Rights’ [2019] PL 251  
81 Jane Wright, Tort Law and Human Rights (2nd edn, Hart Publishing 
2017) 187-232 
82 The Conservative Party Manifesto 2015, available at  
<http://ucrel.lancs.ac.uk/wmatrix/ukmanifestos2015/localpdf/Conse
rvatives.pdf> (30 May 2020) 
83 See summary in Donal Nolan, ‘Negligence and Human Rights Law: 
The Case for Separate Development’ (2013) MLR 76 286, 296-97; Van 
Colle (n 37) [138] (Lord Brown); Tofaris and Steel (n 19), 139-140. 

http://ucrel.lancs.ac.uk/wmatrix/ukmanifestos2015/localpdf/Conservatives.pdf
http://ucrel.lancs.ac.uk/wmatrix/ukmanifestos2015/localpdf/Conservatives.pdf
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public and private law. This is because finding liability for public 

authority omissions, either through a rejection of the omissions 

principle where the defendant is a public body or by inferring an 

assumption of responsibility where a claimant could have 

reasonably relied on a public authority to provide a service, would 

result in a special liability for public authorities which has no 

corollary between private individuals. This point to some extent 

echoes Lord Toulson’s claim in Michael that such a development 

would be an ‘exception’ to ‘the ordinary application of common 

law principles’.84 However, here the argument is that such 

common law principles cannot be ordinarily applied to public 

bodies and that they instead impose a special liability on public 

authorities, and that such special liability is not the proper realm 

of negligence or tort. 

For example, if future courts were to reject the omissions 

principle as a bar to public authority liability (given its lack of 

principled basis when applied to public authorities),85 this would 

result in liability  for public authority omissions where such a duty 

would not be found on the part of an individual unless the 

individual assumed responsibility for another or created the 

danger. If, on the other hand, the courts continue to uphold Lord 

Toulson’s omissions-principle-based reasoning (despite its 

shortcomings) and instead find an assumption of responsibility in 

the context of public authorities on the basis of their statutory 

functions, this too would result in a ‘special liability’ on public 

authorities: in focusing on an authority’s statutory functions to 

determine whether responsibility is assumed, the authority would 

then be liable for their omissions to fulfil their normal duties and 

obligations. This too contrasts with how such liability arises in the 

context of private individuals, for whom there is no comparable 

statement of duties qua citizen. An expansion in either of these 

 
84 Michael (n 3) [116] (Lord Toulson). 
85 See above, text accompanying notes 12-25 
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two ways would thus create the possibility of finding a duty of 

care on public authorities to perform their functions with due care 

that could never be mirrored by obligations owed by an 

individual.  

The argument in this section is that such a development 

would be problematic, given the functional distinction between 

public law and private law. Public law, as the law regulating public 

bodies, is distinct in principle from private law, which delimits the 

scope of the duties owed to us by other individuals. To borrow 

the language used by judges and academics distinguishing liability 

under the HRA and actions in negligence, ‘the basis of liability is 

different’:86  

 

While human rights law is a set of public law norms 

which gives citizens rights good against the state, 

negligence law is a set of private law norms which gives 

everyone rights good against all, and 'there is no a priori 

reason why the same rights, principles or values should 

govern both relationships between individuals and the 

state and relations among individuals.87 

 

To the extent that public law protects and vindicates 

‘rights’ of individuals against the state, this approach clearly 

applies equally to the distinction between negligence and public 

law generally, not just to human rights. By contrast, to the extent 

that public law concerns the regulation of public power in the 

public interest,88 the distinction between the functions of 

 
86 DSD (n 9) [68] (Lord Kerr).  
87 Nolan (n 84) 294-95 
88 For a division of public law along these lines see Jason Varuhas, 
‘Taxonomy and Public Law’ in Elliot, Varuhas and Wilson Stark (eds), 
The Unity of Public Law: Doctrinal, Theoretical and Comparative Perspectives 
(Hart Publishing 2018); cf Paul Craig, ‘Taxonomy and Public Law: A 
Response’ [2019] PL 218  
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negligence, as governing relationships between individuals, and 

public law is even more stark.  

The removal of the omissions principle bar with respect 

to public authorities, or interpreting all public bodies to have 

assumed responsibility towards individuals who rely on them to 

provide public services, would not merely be an expansion of tort. 

It would instead mark a shift towards protecting a different kind 

of interest. Public authorities would become liable for their failure 

to provide the services citizens expect them to provide. Lord Kerr 

is wrong to minimise the significance of such a development, 

portraying it as a natural extension of the principles of private law 

to the unique factual circumstances of public authorities.89 It is 

nothing short of creating a right against the state for failures in 

performing its statutory duties – the very development that the 

courts have in the past rejected and, in principle, continued to 

reject in N. It is to undo Gorringe by the back door. 

This is not to advocate special treatment to public 

authorities who commit established torts. Where public 

authorities commit torts that could be committed by any other 

individual – such as the police carelessly knocking over a 

pedestrian in Robinson – then they deserve to fall under the same 

rules. Yet, where the ‘wrong’ identified is a failure to fulfil a 

statutory duty, a duty which can only be implied by what one 

might expect from the protective functions of the body in 

question, there is a strong case for a different treatment in law. At 

the very least, consideration of a specific tort, addressing the 

precise wrong in question (not unlike how misfeasance in public 

office tackles a specific wrong by a person in public office) would 

be warranted,90 rather than an ad hoc development of negligence.  

 
89 Michael (n 3) [181] (Lord Kerr).  
90 See Bagshaw, ‘Monetary Remedies in Public Law – Misdiagnosis and 
Misprescription’ (2006) 26(1) LS 4; and below note 99 ff. 
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It follows that a retention of ‘the omissions principle’ in 

the context of public authorities, in the sense of refraining from 

imposing liability in tort for a failure to confer benefits, is 

desirable, and can be justified in principle, albeit not for the 

reasons found in the case law.91 

 

It is suggested that there are three steps that could be taken to 

remedy the potential for expansion of negligence identified in 

Part I. 

The first solution would be to limit an ‘assumption of 

responsibility’ to cases where there is an express undertaking on 

the part of the defendant – not unlike the way Lord Toulson 

envisaged an assumption of responsibility in Michael.92 The 

problem, however, with this solution would be that it becomes 

difficult to justify some of the existing assumption of 

responsibility relationships, such as that undertaken by an 

educational psychologist to a child93 or the assumption of 

responsibility on the part of a council who takes a child into 

care.94 In neither case can the assumption be truly seen as 

 
91 ibid Part A; cf Donal Nolan, ‘The Liability of Public Authorities for 
Failing to Confer Benefits’ (2011) 127 LQR 260 who also argues the 
omissions principle in the context of public authorities may be justified 
for reasons not articulated in case law, including that tort is concerned 
with secondary obligations generated from the breach of primary 
rights.  
92 Michael (n 3) [138] (Lord Toulson).  
93 Phelps v Hillingdon London Borough Council [2001] 2 AC 619 
94 Barrett (n 56)  
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‘express’ to the extent envisaged by Lord Toulson, who looked at 

the precise words used by the operator to determine whether such 

an assumption existed.95 Thus, these classic cases where an 

assumption of responsibility has been found must be rationalised 

on other grounds, such as their functions, leaving the door open 

to expansion in the same manner outlined above. 

A second solution would be to interpret an assumption of 

responsibility along the lines advocated by Nolan, applying to 

situations where A takes on a task or job for B.96 Many of the 

tasks of public authorities (especially the police or fire brigades in 

emergency situations) are not for the benefit of an individual. 

Instead, they act for the benefit of the public at large – or to put 

it differently, their role is to secure public goods (lack of fire, 

public safety and security). It follows, Nolan suggests, that no 

assumption of responsibility would arise in such cases, since there 

is no undertaking of a task for another – rather, the task is taken 

for the public at large.97  

However, while this distinction is sound, and overlaps 

considerably with the public-private distinction emphasised in 

Part II, it is nevertheless based on a rationalisation of ‘assumption 

of responsibility’ as meaning the undertaking of a task for an 

individual, which neither represents a consensus among 

academics98 nor is consistent with case law in this area.99 Future 

 
95 Michael (n 3) [138] (Lord Toulson). 
96 Donal Nolan, ‘Assumption of Responsibility: Four Questions’ 
(2019) 72 CLP 123, 129-132  
97 ibid 131-32. This is similar to the distinction adverted to by Stuart-
Smith LJ in Capital and Counties plc (n 60) 
98 Nolan (n 97) 125-26 
99 ibid 132-133 
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courts might therefore question why a court must interpret 

‘assumption of responsibility’ so narrowly – as applying only 

where a task was undertaken on behalf of or for an individual – 

especially when such a restriction was not mentioned in N v Poole 

and Michael. 

The third and preferred solution is for courts to place further 

emphasis on the public-private divide in future judgments, 

acknowledging that a development along the lines presented in 

Part I would be the development of a public law remedy, not a 

natural development of private law. This would have the 

advantage of permitting an assumption of responsibility to 

operate in negligence where an equivalent assumption may be 

found in private law without any express or voluntary undertaking 

– such as between a doctor and patient (where a similar implied 

undertaking might be found in private practice) or in the context 

of taking a child into care (where an analogy can be drawn 

between the implied undertaking of a parent).  

Instead of automatically applying private law principles 

across the board, courts should ask whether a private individual 

could be similarly liable in that context. Where the ‘assumption of 

responsibility’ rests on functions that can only be, or are 

predominantly, derived from statute, this is a key indication that 

the duty is a public one. Where, however, an individual, could, 

should they choose, take on such a task for another – for example, 

by becoming responsible for curing another’s illness, or looking 

after another’s child – then private law principles should apply.  

In this way, a refocus on what may be considered the ‘core’ of 

negligence – the rights and duties individuals owe to and can 

expect from one another – may prevent an expansion of 

omissions liability to public authorities via the removal of the 
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omissions principle or through finding an assumption of 

responsibility based on statutory functions. 

It follows that if cases such as Michael leave readers 

thinking there is a remedy ‘gap’ that needs to be filled, the urge 

should be resisted to leverage weak points in case law to expand 

the general law of negligence. Instead, consideration should be 

given to whether it is time for the UK to develop public law 

remedies (such as is currently the case with human rights 

obligations) for failings of public authorities – or, alternatively, 

whether it is time to develop more specific torts for public 

authorities. Public law alternatives would have the advantage of 

greater remedial flexibility and the built-in safeguards that have 

been deemed necessary to enable public bodies to perform their 

duties while also allowing redress for state failures – for example, 

shorter limitation periods, balancing exercises and unavailable 

damages as of right. 100 Private law alternatives, on the other hand, 

could isolate the precise ‘wrong’ (whether this is ‘gross 

recklessness in the prevention of harm’ or ‘recklessness in the 

operation of a public law duty’) and specify the precise standard 

below which a public authority should fall in order to be liable for 

such a breach. This would be better than effectively operating a 

higher standard of care in negligence for public authorities (as 

Nolan argues is currently the case)101 since it would be more 

transparent and, moreover, would have the advantage of shielding 

.public authorities from claims arising from relatively minor 

breaches of their public duty (which this article has argued is not 

the role of private law), while ensuring the most egregious 

oversights still give rise to liability (which is arguably the reason 

for which an absence of liability seems wrong). 

 
100 See summary in Nolan (n 84) 296-97; Van Colle (n 34) [138] (Lord 
Brown). 
101 Donal Nolan, ‘Varying the Standard of Care in Negligence’ (2013) 
CLJ 72(3) 651, 660-663 
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Furthermore, remedies reflecting the nature of the wrong 

– being ‘let down’ by the state – may even be desired or expected 

by members of the public faced with a failure of a public authority 

to fulfil its duties, rather than redress through a claim for damages 

in ordinary negligence. To quote Wright on the remedy sought by 

the claimants in Hill: 

 

Mrs Hill, the mother of the last victim of the Yorkshire 

Ripper, did not want compensation; she considered that 

she had been let down by the public service charged with 

protecting her daughter.102   

 

Although damages in tort may equally have a vindicatory 

function, the possibility of remedies in public law reflecting the 

nature of the failure (for example, a court’s ability to mandate a 

public inquiry, an official apology or, where appropriate, some 

form of financial compensation) may better serve the needs of 

the public when let down by the state. 

Thus, while the development of monetary and 

vindicatory remedies for areas where public authorities fall below 

their statutory duty may be warranted in some areas, it should be 

done through the creation of a new public law remedy, or a new 

private law tort specific to public authorities – not through a 

development of general negligence. 

  

In conclusion, this article has sought to demonstrate that the state 

of case law on public authority omissions may lead to the 

extension of negligence to cover public authority failures. 

Nevertheless, it is suggested that such a development should be 

 
102 Wright (n 82) 230-31 
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resisted. The reason for resistance ought not to be based on the 

‘omissions principle’ as currently formulated, given its 

problematic application to public authorities. Nor should it be 

because such liability has been hitherto rejected, unless the basis 

for such rejection or failure to find an ‘assumption of 

responsibility’ is better articulated. Rather, it ought to be rejected 

because the type of duty a public authority might ‘assume’ towards 

an individual who relies on it to perform a public service is distinct. 

To award for compensation for failures of a public authority to 

adhere to its public duties is to establish a public law right or remedy. 

It is not an extension of negligence, which is focused on the rights 

and obligations we owe to one another as neighbours or fellow 

citizens. Such a distinction should be stressed by future courts, if 

they wish to prevent any inadvertent extension of private law into 

an area for which it is currently ill-equipped. 
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Charles Redmond*  

 

 

Abstract—This article discusses the illegality aspect of the 

decision of the Supreme Court in Singularis. It assesses the 

decision, arguing that the Court of Appeal was right to suggest 

that first-instance applications of Patel v Mirza should be open to 

appeal only on limited grounds because of the discretionary 

nature of the Patel v Mirza approach and the need to ration judicial 

resources. 

 

There is a policy that no court will help a claimant who founds 

their claim on an immoral or illegal act.1  It is less clear in what 

circumstances an appellate court will help a claimant who thinks 

that the policy was wrongly applied at first instance to bar their 

claim.  In Singularis Holdings Ltd v Daiwa Capital Markets Europe 

 
* Magdalen College, Oxford.  I am grateful to Charles Scerri QC, Rosa 
Thomas, Patrick Cross, and the anonymous reviewers for comments on 
drafts of this article.  All errors are my own. 
1 Holman v Johnson (1775) 98 ER 1120, 1121 (Lord Mansfield CJ). 
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Ltd,2 an illegality case otherwise ‘bristling with simplicity’,3 the 

Supreme Court unanimously declined to shed much light.  

I say, with respect, that this was a regrettable aspect of 

the decision.  First, I outline the position before Singularis, 

focusing especially on the approach to illegality developed in Patel 

v Mirza.4  Secondly, I describe the decision in Singularis.  Thirdly, 

I comment on Singularis, arguing that the Supreme Court should 

have taken the opportunity to clarify what approach an appellate 

court should take on the appeal of a first instance application of 

the illegality doctrine.  Primarily, I argue that the Supreme Court 

should have endorsed the approach suggested by the Court of 

Appeal and held that an appellate court should only interfere 

where the primary judge has made an error of principle or reached 

a result that is plainly wrong.   

Getting the appellate approach right is obviously 

important to litigants considering an appeal.  More significantly, 

it also casts reflective light on the nature of the Patel approach to 

assessing illegality defences.  In particular, the appellate approach 

is a useful point of departure for assessing the criticism that the 

Patel approach is ‘akin to a discretion’.  That is because, in mirror-

image, the appellate approach is usually based on whether the 

legal rule is a discretion or close to it.   The argument I make here 

is that the Patel approach is akin to a discretion and that it should 

therefore command a high degree of appellate restraint.  Equally 

key to my argument, however, is the insistence that if others take 

the opposite view about the nature of the Patel approach, they 

should also take the opposite view about the appellate approach. 

 

 
2 [2019] UKSC 50.  
3 Singularis (n 2) [1], [39] (Baroness Hale PSC).  Baroness Hale PSC 
borrowed the expression from counsel for Singularis.  
4 [2016] UKSC 24. 
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The doctrine of illegality bars a claim that would otherwise be 

successful because the claimant has done something illegal.  The 

doctrine is a policy of ‘judicial abstention, by which the judicial 

power of the state is withheld where its exercise in accordance 

with ordinary rules of private law would give effect to advantages 

derived from an illegal act.’5  In the law of obligations, the illegality 

doctrine has long been regarded as a mess.6   It has oscillated 

between ‘rules’, which have been criticised as arbitrary and over-

rigid, and ‘discretions’, which have been criticised as unprincipled 

and unpredictable.  I will suggest that those criticisms have not 

been totally allayed.  

In Patel, the Supreme Court recast the illegality doctrine.  They 

rejected the old, rule-based approach and adopted a less 

‘mechanistic’ process.7   

 
5 Jetivia SA v Bilta (UK) (in liquidation) [2015] UKSC 23 [60] (Lord 
Sumption JSC).  
6 Andrew Burrows, ‘A New Dawn for the Law of Illegality’ in Sarah 
Green and Alan Bogg (eds), Illegality After Patel v Mirza (Hart 2018) 23, 
35; Patel (n 4) [265] (Lord Sumption JSC). 
7 ibid [101] (Lord Toulson JSC). 



ISSUE IX (2020)   89 

The ‘minority’,8 led by Lord Sumption JSC, preferred the 

old reliance rule.9  The question under the reliance rule is whether 

the claimant is obliged to rely in support of the claim on 

something illegal they have done.10  Lord Sumption JSC preferred 

it for two reasons.  First, it ‘accord[ed] with principle.’11  The 

relevant principle was said to be that a person may not profit from 

his wrong.  Therefore, the reliance rule rightly established a ‘direct 

causal link between the illegality and the claim’ and was the 

‘narrowest test of connection available.’  Secondly, Lord 

Sumption JSC argued that the ‘range of factors’ test was 

unprincipled, uncertain, and likely to generate litigation.12  That 

last prediction, at least from the perspective of the parties to 

Singularis - a costly piece of litigation turning (in part) on the 

correct application of the Patel approach - has proved correct. 

The majority, led by Lord Toulson JSC and composed of 

Baroness Hale DPSC and Lords Kerr, Wilson and Hodge JJSC, 

based the new edition of the doctrine on ‘two broadly discernible 

policy reasons’.13  The first reason is that ‘a person should not be 

allowed to profit from his own wrongdoing.’14  The second 

reason is that ‘the law should be coherent and not self-defeating, 

condoning illegality by giving with the left hand what it takes with 

the right hand.’15  The essential rationale of the illegality doctrine 

is that it would be contrary to the public interest to enforce a claim 

 
8 They were not technically the minority because the Supreme Court was 
unanimous in dismissing the appeal.  The Supreme Court was not, 
however, unanimous in the approach it took to the question of on what 
basis the illegality question should be answered.   
9 Patel (n 4) [236] (Lord Sumption JSC). 
10 ibid (n 4) [234] (Lord Sumption JSC). 
11 ibid (n 4) [239] (Lord Sumption JSC). 
12 ibid (n 4) [262]-[265] (Lord Sumption JSC). 
13 ibid (n 4) [99] (Lord Toulson JSC). 
14 ibid (n 4) [99] (Lord Toulson JSC). 
15 ibid (n 4) [99] (Lord Toulson JSC). 
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if to do so would be harmful to the integrity of the legal system.16  

In assessing whether the public interest would be harmed in that 

way, it is necessary to consider:  

i. The underlying purpose of the prohibition which has 

been transgressed and whether that purpose will be 

enhanced by denial of the claim; 

ii. Any other relevant public policy on which the denial 

of the claim may have an impact; and 

iii. Whether denial of the claim would be a 

proportionate response to the illegality, bearing in 

mind that punishment is a matter for the criminal 

courts.  In considering whether it would be 

proportionate, potentially relevant factors include 

the seriousness of the conduct, its centrality to the 

contract,17 whether it was intentional and whether 

there was marked disparity in the parties’ respective 

culpability.18 

Finally, the majority sought to emphasise that, even when 

considering a number of factors, the court is not free, on their 

approach, to decide a case in an undisciplined way, but should 

rather seek to identify transparently the considerations that guide 

its decision.19 

 

 
16 ibid (n 4) [120] (Lord Toulson JSC). 
17 Patel v Mirza was a claim in unjust enrichment relating to an illegal 
contract, but in Singularis was agreed to govern claims in tort.  
18 ibid (n 4) [107] (Lord Toulson JSC). 
19 ibid (n 4) [120] (Lord Toulson JSC). 
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Singularis was, by the time it reached the Supreme Court,20  a claim 

in negligence for breach of the duty owed by a bank to a customer 

to use reasonable care not to process suspicious payment 

instructions (the ‘Quincecare duty’).21   

Singularis, the claimant company, was established to 

manage the personal assets of Maan Al Sanea, a Saudi Arabian 

businessman.22  Daiwa, the defendant bank, held approximately 

US $204 million to its account.23  Mr Al Sanea instructed Daiwa 

to transfer that money to other companies in his broader business 

group.24  Singularis, acting through its liquidators, brought a claim 

against Daiwa in negligence for breach of the Quincecare duty by 

processing the payment instructions.25 

Singularis was successful at first instance.  Rose J had ‘no 

hesitation’ in finding that Daiwa was in breach of the Quincecare 

duty, holding that ‘[a]ny reasonable banker would have realised 

that there were many obvious, even glaring, signs that Mr Al 

Sanea was perpetrating a fraud on the company’.26  Daiwa argued 

 
20 An alternative claim in dishonest assistance of breach of fiduciary duty 
was dismissed at first instance: Singularis Holdings Ltd v Daiwa Capital 
Markets Europe Ltd [2017] EWHC 257 (Ch) [162] (Rose J).  It was not 
taken on appeal: Singularis (n 2) [6], [8] (Baroness Hale PSC).   
21 This duty is known as the ‘Quincecare’ duty because it was first posed 
by Steyn J in Barclays Bank plc v Quincecare Ltd [1992] 4 All ER 363.  
22 Singularis (n 2) [2] (Baroness Hale PSC).  
23 ibid (n 2) [3] (Baroness Hale PSC).  
24 ibid (n 2) [4] (Baroness Hale PSC).  
25 ibid (n 2) [6] (Baroness Hale PSC).  
26 Singularis (High Court) (n 20) [192] (Rose J).   
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that the claim was nevertheless barred by the doctrine of 

illegality.27  This argument failed at a preliminary stage since Rose 

J held that the wrongdoing of Mr Al Sanea could not be attributed 

to Singularis for the purposes of the illegality doctrine.28  The 

question of whether Singularis should be permitted to rely on its 

own illegal behaviour did not arise because the behaviour simply 

was not ‘its own’.   

It was therefore unnecessary to consider, as Rose J did, 

whether the claim would have succeeded had she given the 

opposite answer on the attribution question.  However, she 

concluded that the illegality doctrine clearly would not have 

barred the claim.29  The purpose of the prohibitions transgressed 

would not be undermined by allowing Singularis to recover.30  

Allowing the claim would bring a public policy benefit by 

incentivising banks to reduce and uncover financial crime.31  

Denial of the claim would have been an unfair and 

disproportionate response to the wrongdoing on the part of 

Singularis, especially since ‘the possibility of making a deduction 

to reflect any contributory negligence on the customer’s part 

enables the court to make a more appropriate adjustment than 

the rather blunt instrument of the illegality defence.’32 

Rose J made a deduction of 25% under the Law Reform 

(Contributory Negligence) Act 1925 s 1(1) to reflect the failures 

of Singularis’s board of directors to investigate or deal with Mr Al 

Sanea’s behaviour.33  Daiwa appealed on five grounds, including 

 
27 Singularis (High Court) (n 20) [206] (Rose J).   
28 ibid (High Court) (n 20) [215] (Rose J).   
29 ibid (High Court) (n 20) [216] (Rose J).   
30 ibid (High Court) (n 20) [218] (Rose J).   
31 ibid (High Court) (n 20) [219] (Rose J).   
32 ibid (High Court) (n 20) [220] (Rose J).   
33 ibid (High Court) (n 20) [250]-[251] (Rose J).   
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that the judge ought to have held that Singularis’s claim was 

barred by the illegality defence.34 

The Court of Appeal upheld the judge’s finding that Mr Al 

Sanea’s fraudulent conduct should not be attributed to 

Singularis.35  As at first instance, it was therefore not strictly 

necessary to consider the illegality doctrine.36  Nevertheless, as at 

first instance, the Court of Appeal dealt with it briefly.  It came to 

the same conclusion.37  But before doing so, Sir Geoffrey Vos C 

commented:  

‘… the first question to ask is: in what circumstances 

should an appellate court interfere with a first instance 

application of the Patel v Mirza test? […] It seems to me 

quite clear that an appellate court should not interfere 

merely because it would have taken a different view had 

it been undertaking the evaluation.  The test involves 

balancing multiple policy considerations and applying a 

proportionality approach.  Accordingly, an appellate 

court should only interfere if the first instance judge has 

proceeded on an erroneous legal basis, taken into 

account matters that were legally irrelevant, or failed to 

take into account matters that were legally relevant.  That 

would be the approach in any other situations where 

proportionality was in issue on an appeal and should, 

therefore, be the case here.’38  

 

 
34 Singularis Holdings Ltd v Daiwa Capital Markets Europe Ltd [2018] EWCA 
Civ 84 [7] (Sir Geoffrey Vos C). 
35 Singularis (Court of Appeal) (n 34) [60] (Sir Geoffrey Vos C).  
36 ibid (Court of Appeal) (n 34) [61] (Sir Geoffrey Vos C). 
37 ibid (Court of Appeal) (n 34) [67] (Sir Geoffrey Vos C). 
38 ibid (Court of Appeal) (n 34) [64]-[65] (Sir Geoffrey Vos C). 
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Daiwa appealed again to the Supreme Court on the same 

question. 

The Supreme Court unanimously (Baroness Hale PSC, Lord Reed 

DPSC, Lord Lloyd-Jones, Lord Sales JJSC, and Lord Thomas) 

dismissed Daiwa’s appeal in ‘short order’.39  Rose J was ‘correct 

for the reasons she gave’.40  Once more, Daiwa failed on 

attribution and it was therefore unnecessary to consider the 

illegality doctrine.  But Baroness Hale PSC, giving the judgment 

of the court, picked up Sir Geoffrey Vos C’s comment on the 

circumstances in which an appellate court should interfere with a 

first-instance application of Patel.  Her Ladyship said:  

 

‘I should, however, record my reservations about the 

view expressed by the Court of Appeal as to the role of 

an appellate court in relation to the illegality defence […] 

Daiwa point out that applying the defence is “not akin to 

the exercise of discretion” and an appellate court is as 

well placed to evaluate the arguments as is the trial judge.  

It is not necessary to resolve this in order to resolve this 

appeal and there are cases concerning the illegality 

defence pending in the Supreme Court where it should not 

be assumed that this Court will endorse the approach of the 

Court of Appeal.’41  

 

This last, rather ominous, sentence appears to be a 

reference to the decision of the Court of Appeal in Henderson v 

Dorset Healthcare University NHS Foundation Trust,42 from which an 

 
39 ibid (n 2) [39]-[40].  
40 ibid (n 2) [21].  
41 ibid (n 2) [21] (emphasis added).  
42 [2018] EWCA Civ 1841.   
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appeal to the Supreme Court is, at the time of writing, 

outstanding.   

 

I argue that the Supreme Court should have endorsed the 

approach suggested by the Court of Appeal and held that an 

appellate court should only interfere where the primary judge has 

made an error of principle or reached a result that is plainly 

wrong.  I attempt to defend this conclusion in three stages.  First, 

I propose that this position is a better interpretation of the 

existing law.  I develop what I suggest are the three key 

characteristics of legal questions which, in general, make appellate 

courts reluctant to review them on appeal.  Then I apply them to 

the Patel approach, arguing that an application of Patel is, 

classically, a decision which should be overturned only where the 

judge has made an error of principle or reached a result that is 

plainly wrong.  Secondly, I show that the Court of Appeal’s 

approach is more normatively desirable because it is consistent 

with the rationale of rationing judicial resources.  Thirdly, I 

consider and reject a powerful objection to the Court of Appeal’s 

approach: that it buttresses unprincipled and unpredictable 

judicial discretion.   
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The reluctance with which an appellate court will overturn first 

instance decisions depends on the nature of the decision under 

review.43  For our purposes,44 I emphasise three aspects of the 

decision under review.  These three characteristics are particularly 

important: (1) the precision of the legal rule that has been applied; 

(2) the number of factors involved in applying the legal rule and 

the element of proportionality involved in comparing and 

balancing those factors; and (3) the importance of evaluations of 

fact to applying the legal rule, particularly evaluations of oral 

evidence.  Later, I argue that this approach is desirable, but for 

now confine myself to describing the law. 

First, where the legal rule is imprecise rather than precise, 

it demands a higher degree of appellate restraint.  That a rule is 

imprecise is usually expressed by saying that it admits of more 

than one answer45 or that the limits of reasonable disagreement 

are generous.46  Hoffmann LJ (as he then was) said explicitly in 

Re Grayan Building Services:47 ‘the vaguer the standard … the more 

reluctant an appellate court will be to interfere with the trial 

 
43 James Goudkamp, ‘The End of an Era? Illegality in Private Law in the 
Supreme Court’ (2017) 133 LQR 14, 19. 
44 There is also a strong argument that the expertise (or otherwise) of 
the first instance tribunal is relevant to the level of appellate restraint, 
but since it is not relevant here I do not consider it in any detail: South 
Cone v Bessant [2002] EWCA Civ 763 [26] (Robert Walker LJ).   
45 Jackson v Murray [2015] UKSC 5 [28] (Lord Reed JSC).  
46 Jackson (n 45) [46] (Lord Hodge JSC); George Mitchell (Chesterhall) v 
Finney Lock Seeds [1983] 2 AC 803, 815-816 (Lord Bridge of Harwich).  
47 [1995] Ch 241.  



ISSUE IX (2020)   97 

judge’s decision.’48  Again, in Designers Guild,49 he justified his 

conclusion that the appellate court should interfere by saying that 

the legal rule being applied was ‘not altogether precise’.50   

Secondly, where the legal rule involves the assessment of 

a number of factors and an element of proportionality in 

comparing and balancing those factors, the decision demands a 

higher degree of appellate restraint.  The Court of Appeal has 

repeatedly held that where the test is ‘multifactorial’ or involves a 

‘combination of features of varying importance’,51 the appellate 

tribunal should be ‘slow to interfere’52 or ‘show a real reluctance’ 

to interfere.53  It has also confirmed that the greater the number 

of factors involved, the greater the reluctance the appellate court 

should show.54  In particular, where the factors involved are 

incommensurable (they do not compare like with like), the 

Supreme Court has confirmed that the appellate court should 

show particular restraint.55   

Thirdly, where evaluations of fact are important in 

applying the legal rule, particularly evaluations of oral evidence, 

the decision demands a higher degree of appellate restraint.  The 

reason is that ‘specific findings of fact, even by the most 

meticulous judge, are inherently an incomplete state of the 

impression which was made upon him by the primary evidence.  

His expressed findings are always surrounded by a penumbra of 

 
48 Re Grayan Building Services [1995] Ch 241, 254 (Hoffmann LJ) 
(emphasis added).  
49 Designers Guild Ltd v Russell Williams (Textiles) Ltd [2000] 1 WLR 2416 
(CA).  
50 ibid (n 49) 2424 (Hoffmann LJ).  
51 ibid (n 49) 2424 (Hoffmann LJ). 
52 Ardmore Construction Ltd v HMRC [2018] EWCA Civ 1438 [39] (Arden 
LJ).  
53 South Cone (n 44) [28] (Robert Walker LJ).  
54 Re Grayan Building Services (n 48) 254 (Hoffmann LJ). 
55 Jackson (n 45) [27] (Lord Reed JSC). 



98                

imprecision as to emphasis, relative weight, minor qualification 

and nuance […] of which time and language do not permit exact 

expression’.56  That is particularly so where the judge has had to 

assess the quality of oral evidence, which is obviously unavailable 

to the appellate court.57  There are nuances in evidence which 

properly influence the judge but which it would be unrealistic to 

expect to be completely available to the appellate court.  The 

importance of evaluations of fact has recently been emphasised 

by the Court of Appeal.58 

Contributory negligence is an apposite illustration of a 

legal rule that displays each of the three characteristics identified 

earlier, that call for appellate restraint.59  It admits of a variety of 

reasonable answers.60  It has been powerfully asserted that it 

involves the assessment of a number of factors which are difficult 

if not impossible successfully to weigh against each other.61  It 

involves necessarily the nuanced evaluation of facts.  

Consequently, it is well established that a contributory negligence 

assessment can only be interfered with where the judge has made 

an error of principle or reached a result that is plainly wrong.62  

 
56 Biogen v Medeva [1997] RPC 1, 45 (Hoffmann LJ). 
57 South Cone (n 44) [26] (Robert Walker LJ). 
58 Ardmore Construction (n 52) [39] (Arden LJ). 
59 Nicholas Strauss QC, in contrast, has asserted that the analogy 
between the Patel v Mirza approach and contributory negligence 
apportionment is ‘hardly convincing’: Nicholas Strauss QC, ‘Illegality 
Decisions After Patel v Mirza’ (2018) 213 LQR 538, 541.  
60 Jackson (n 45) [28] (Lord Reed JSC). 
61 Robert Stevens, ‘Should Contributory Fault be Analogue or Digital?’ 
in Andrew Dyson, James Goudkamp, and Frederick Wilmot-Smith, 
Defences in Tort (Bloomsbury 2015) 247, 259.  
62 Jackson (n 45) [28] (Lord Reed JSC).  
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The Patel approach assesses in three stages whether a claim should 

be barred for illegality by reference primarily to arguments of legal 

policy. I argue that the approach displays each of the three 

characteristics I have just described clearly.  Consequently, I argue 

the approach should demand a high degree of appellate restraint.    

First, the Patel approach is necessarily imprecise in that 

its application in any one case admits of more than one answer.  

Judges may legitimately differ on the weight to be assigned to 

various factors and the direction in which they point in a 

particular case.  In Singularis, counsel for Daiwa made a strong 

argument in the Court of Appeal and in the Supreme Court that 

Rose J should have put weight on the possibility that barring the 

claim could encourage non-executive directors to play an active 

role in the supervision of companies.63  Although the point was 

not made to her,64 that argument might quite conceivably have 

convinced a different judge to take a different view.  The Supreme 

Court did not deal with it.65 

Secondly, the Patel approach involves the assessment of 

a number of factors and an element of proportionality in 

comparing and balancing those factors.  There is no hard limit on 

the number of factors that may potentially be relevant at the third 

stage of the Patel approach (whether denial of the claim would be 

a proportionate response to the claimant’s illegal behaviour).  The 

majority’s judgment described three factors as ‘potentially 

 
63 Singularis (Court of Appeal) (n 34) [62] (Sir Geoffrey Vos C).  
64 ibid (Court of Appeal) (n 34) (Sir Geoffrey Vos C). 
65 Singularis (n 2) [21] (Baroness Hale PSC).  It is not clear whether or 
not the argument was maintained in the Supreme Court: Singularis (n 2) 
[20] (Baroness Hale PSC).   
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relevant’ and a further eight factors66 as ‘helpful’.67  More 

significantly, the approach requires these factors to be pitched 

against each other even though they represent fundamentally 

incommensurable interests, comparable to asking judges ‘whether 

five litres is greater than two meters.’68  This introduces a 

significant element of proportionality.   

Lord Neuberger PSC, endorsing the majority’s approach 

in Patel, commented: ‘Once a judge is required to take into 

account a significant number of relevant factors, and the question 

of how much weight to give each of them is a matter for the judge, 

the difference between judgment and discretion is, I think, in 

practice pretty slight.’69  The ‘minority’ in Patel argued against the 

majority’s approach by saying that ‘it converts a legal principle 

into an exercise of judicial discretion.’70  It is tolerably clear, then, 

that the approach gives, in practice, a degree of latitude to the 

judge and consequently to the appellate court.  It is significant 

that the proposition that Patel is either close or equivalent to a 

discretion is accepted both by its supporters and by its critics.  

Thirdly, the Patel approach is dependent on evaluations 

of fact, and often on evaluations of oral evidence.  In Singularis, 

Rose J based her application of the Patel approach, in particular 

her finding that Daiwa’s breaches of the Quincecare duty were 

‘extensive’ and ‘obvious’, on detailed evaluation of Daiwa’s 

wrongdoing.  She found that the precarious financial state of 

Singularis was ‘obvious’71 and that Daiwa was aware of its 

 
66 Patel (n 4) [93] (Lord Toulson JSC). 
67 ibid (n 4) [107] (Lord Toulson JSC). 
68 James Goudkamp, ‘The End of an Era? Illegality in Private Law in the 
Supreme Court’ (2017) 133 LQR 14, 18.  
69 Patel (n 4) [173] (Lord Neuberger PSC). 
70 ibid (n 4) [217] (Lord Clarke JSC). 
71 Singularis (High Court) (n 20) [193] (Rose J).   
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substantial debts.72  She found that Mr Al Sanea’s dishonesty was 

obvious73 and that the bogus documents he produced to 

perpetrate the fraud were clearly shams.74  It is impossible to 

avoid the conclusion that these findings were based on detailed 

evaluation of the oral evidence.75  It is difficult to square this with 

Daiwa’s argument in the Supreme Court that ‘an appellate court 

is as well placed to evaluate the arguments as is the trial judge.’76  

Evaluating the arguments requires applying the facts as found at 

first instance.  There is a strong argument that the judge’s findings 

were based on nuances in the evidence that the judge properly 

took into account but that simply were not available to the 

Supreme Court or the Court of Appeal.  

Therefore, I argue that the Patel approach to assessing 

illegality defences should demand a high degree of appellate 

restraint.  James Goudkamp was, before Singularis, quite right, 

with respect, in asserting that: ‘appeals regarding the illegality 

doctrine are now extremely unpromising […] Since the policy-

based test gives trial judges considerable freedom to decide which 

factors are material and the weight that they carry, the test is 

highly discretionary.  Consequently, decisions regarding the 

illegality doctrine will be largely impervious to appellate review.’77 

I also make a normative argument in favour of the Court of 

Appeal’s approach: that it better rations judicial resources.  First, 

I adopt Frederick Wilmot-Smith’s powerful argument that judicial 

 
72 Singularis (High Court) (n 20) [196] (Rose J).   
73 ibid (High Court) (n 20) [199] (Rose J).   
74 ibid (High Court) (n 20) [204] (Rose J).   
75 ibid (High Court) (n 20) [202]-[203] (Rose J).   
76 ibid (n 2) [21] (Baroness Hale PSC).  
77 James Goudkamp, ‘The End of an Era? Illegality in Private Law in the 
Supreme Court’ (2017) 133 LQR 14, 19.  
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resources are scarce and should be allocated with care.  Secondly, 

I apply that argument to appellate review of first instance 

applications of the Patel approach.  

Frederick Wilmot-Smith has argued that ‘a question of 

distributive justice lies at the heart of most of private law: the 

question of who should be allocated scarce legal resources.’78  

Tertiary rights (rights to call upon the state to enforce primary or 

secondary rights) are themselves a distribuendum.79  They are a 

scarce distribuendum because: ‘Judges are busy.  They have 

nowhere near enough time to think about their cases, let alone to 

hear all the cases they possibly could.  This makes court time 

scarce.’80  Therefore: the ‘allocation of tertiary rights … is one way 

in which we ration individuals’ entitlement to the scarce resource 

of judicial resources.’81  Wilmot-Smith develops a framework for 

assessing (and comparing) claims to judicial resources.82  Applying 

this framework to the illegality doctrine, he concludes with force 

that: ‘It is very hard to justify [the doctrine] as a rationing rule.’83   

I argue that Wilmot-Smith’s ‘rationing rationale’ is a 

much better fit for the rules relating to appellate review of 

illegality decisions than for the rules governing how those 

decisions are made in the first place.  Errors of law are stronger 

claims on judicial resources than sub-optimal applications of law 

to specific facts.  This is for two reasons.  

First, errors of law, even at first instance, have a tendency 

to ‘ripple’.  Just as the public at large benefits from correctly 

 
78 Frederick Wilmot-Smith, ‘Illegality as a Rationing Rule’ in Sarah 
Green and Alan Bogg (eds), Illegality After Patel v Mirza (Hart 2018) 107, 
129.  
79 ibid (n 78) 108-110.  
80 ibid (n 78) 111.  
81 ibid (n 78) 111.  
82 ibid (n 78) 121-125.  
83 ibid (n 78) 129. 
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decided decisions because the ‘names of people who brought 

cases in the past live on as shorthand for the legal rules and 

principles which their cases established’,84 the public at large 

suffers from incorrectly decided decisions because they detract 

from certainty and clarity as to what the law is.   Secondly, limiting 

review on appeal to errors of law deters speculative appeals being 

brought on questions which can, within the limits of reasonable 

disagreement, be given different, mutually inconsistent answers.  

It prevents parties from going to an appellate court ‘simply in the 

hope that the impression formed by the judges [there], or at least 

by two of them, will be different from that of the trial judge.’85  

Appellate courts need to reduce the number of appeals they hear.  

And only hearing cases where they are sure that they are going to 

‘correct an error’, rather than cases where they risk giving another 

reasonable answer to a question which admits of more than one, 

is a sensible way of doing so.86 

That is particularly so in the Supreme Court.87  As the 

Court unanimously cautioned in Vedanta88 (in a different context): 

 

‘Judicial restraint is of particular importance … where the 

Court of Appeal has already concurred with the fact-

finding and evaluative analysis of the first instance judge.  

The essential business of this court is to deal with issues 

of law, rather than fact-finding or the re-exercise of 

 
84 R (UNISON) v Lord Chancellor [2017] UKSC 51 [70] (Lord Reed JSC).  
85 Norowzian v Arks Ltd (No 2) [2000] FSR 363, 370 (Buxton LJ).  
86 Whether it is possible to give a ‘correct’ answer to a legal question 
and, conversely, whether it is coherent to speak of giving a number of 
correct answers to legal questions is a controversial question of legal 
philosophy with which I do not have time to deal here.   
87 Although much of that work is done already since the Supreme Court 
will only grant leave to appeal where the permission to appeal 
application discloses a point of law of general public importance.  
88 Vedanta Resources PLC v Lungowe [2019] UKSC 20. 
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discretion.  The pursuit of detailed factual (or evaluative) 

analysis in this court is therefore inappropriate, both 

because it is likely to involve a needless and useless 

misapplication of the parties’ time and resources, and 

because it distracts this court from its proper focus upon 

real issues of law.’ 89  

 

Nicholas Strauss QC argues that ‘whether to impose a 

duty of care in a negligence claim often involves evaluation of a 

number of conflicting factors, and questions of proportionality, 

but such decisions have never been treated on appeal as open to 

review only on limited grounds.’90  I suggest that the way in which 

appeals from applications of Caparo91 (the approach to assessing 

whether a duty in law should be imposed in a ‘novel’ negligence 

claim) are approached actually serves as a constructive 

comparison.  The Caparo approach, while similar on its face to the 

Patel approach in its display of the three characteristics identified 

above, does not have strong rationing arguments in its favour and 

therefore correctly does not command much appellate restraint. 

The English approach to the duty of care question in 

negligence is based on incremental analogy with established 

authorities.92  It is only in a novel case that the judge need draw 

that analogy based on the Caparo ingredients and, inter alia, 

consider whether it is ‘fair, just, and reasonable’ to impose a duty 

of care.93  Crucially, once a duty has been established, it is 

‘unnecessary and inappropriate’ to reconsider whether the 

existence of the duty is fair, just and reasonable.94  That is to say, 

it is only in a ‘novel’ case that the question involves ‘evaluation of 

 
89 Vedanta (n 88) [12] (Lord Briggs JSC).  
90 Strauss (n 59) 541.  
91 Caparo Industries Plc v Dickman [1990] UKHL 2.  
92 Robinson v Chief Constable of West Yorkshire Police [2018] UKSC 4 [21].  
93 ibid (n 92) [27].  
94 ibid (n 92) [26]. 
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a number of conflicting factors, and questions of proportionality.’  

The consequence is that when judges ‘get it wrong’, the error 

‘ripples’ in the same way because the evaluative, factor-based 

exercise can properly only be done once, before the imposition 

of a duty of care on those facts becomes an ‘established principle’.  

In particular, where the defendant can frame their defence as a 

‘duty of care’ issue, she can apply for the claim to be struck out 

without the inconvenience of a trial.95  A first instance decision is 

persuasive for, albeit not binding on, other first instance judges.96  

A decision at the Court of Appeal level is binding on other first 

instance judges.  Appeals on wider grounds are a sensible 

allocation of judicial resources because the question of whether a 

duty of care ought to exist ripples across to all cases on the same 

fact pattern.  It is, in one sense, not properly called a ‘case-by-

case’ question.  As I have suggested above, the converse is true of 

illegality defences under the Patel approach. 

The obvious qualification to this argument is that 

appellate courts properly substitute their own view where the 

judge has reached a result that is plainly wrong.97  In those cases, 

there seems to be a strong argument that the demands of bilateral 

justice in those cases are so strong that it is impossible to justify 

refusing review.  

 

 
95 Donal Nolan, ‘Deconstructing the Duty of Care’ (2013) 129 LQR 559, 
568.  
96 For instance, the Quincecare duty itself has, to my knowledge, only ever 
been authoritatively confirmed in a first instance decision.  
97 There is a strong analogy in a different institutional context with the 
approach taken by the courts to judicial review claims brought against 
administrative decisions for illegality.  In short, a decision is vulnerable 
if it is, inter alia, outside the range of reasonable responses or based on 
an error of law: Lord Woolf and others, De Smith's Judicial Review (8th 
edn, Thomson Reuters 2018) [11-022], [5-001].  
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A powerful objection to the Court of Appeal’s approach is that it 

increases the ‘staying power’ of unprincipled and unpredictable 

judicial discretion.  The majority in Patel set its face against the 

illegality doctrine becoming a ‘potentially arbitrary and 

unpredictable discretion’.98  In particular, the majority stressed 

that the court was not free to decide a case ‘in an undisciplined 

way’99 and that what was required was ‘a principled and 

transparent assessment of the considerations identified’.100 They 

held that the test was a discretion neither in law nor in practice 

and should not be treated as akin to one.101  The fear of arbitrary 

application was consistently invoked as a justification for 

changing the law on illegality.102  Nicholas Strauss QC concludes 

that: ‘To extend the ambit of judicial discretion in this way would, 

it is submitted, be undesirable.’103   

This objection is, with respect, unpersuasive because it 

confuses the question of whether a test is ‘discretionary’ with the 

question of what level of appellate restraint it should be afforded.  

I have described above the ways in which these questions are 

linked by developing an argument that the more ‘discretionary’ a 

test is the higher the level of restraint it should be afforded.  But 

asserting that the cure for undesirably ‘discretionary’ tests is to 

increase the availability of appeals against them is to let the tail 

wag the dog.  It seems that Strauss’s objection is to the strong role 

of ‘discretion’ in the Patel approach itself, and not actually to the 

way in which it is treated on appeal.  It is no defence for an 

arbitrary rule of law that it can be easily appealed.  Many parties 

 
98 Strauss (n 59) 541. 
99 Patel (n 4) [109] (Lord Toulson JSC). 
100 ibid (n 4) [120] (Lord Toulson JSC). 
101 ibid (n 4) [170] (Lord Toulson JSC). 
102 ibid (n 4) [3] (Lord Toulson JSC). 
103 Strauss (n 59) 542.  
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cannot afford to, or would not rationally, appeal.  Whatever the 

merits of the old reliance rule, it no longer represents the law after 

Patel.  

The decision in Singularis was regrettable in that it did not clarify 

the approach that an appellate court should take to a first instance 

application of the illegality doctrine which is attacked on appeal, 

even though any statement on this point in Singularis would 

technically have been obiter.  Clarity on the appellate approach is 

not only important because it guides litigants considering an 

appeal, but also more fundamentally relevant because answering 

the appellate question throws reflective light on the controversial 

question of the nature of the Patel approach.  That reflective light 

reveals, I have suggested, that the Patel approach is, if not a 

discretion, something close to it, and therefore that it should be 

approached with a high degree of appellate restraint. 

First, I described the law before Singularis, focusing in 

particular on the approach to illegality defences developed in 

Patel.  Secondly, I explained the decision in Singularis.  Thirdly, I 

commented on Singularis, developing an argument that the 

Supreme Court was wrong to record reservations about the 

approach suggested by the Court of Appeal.  It should have held 

that an appellate court can only interfere where the primary judge 

has made an error of principle or reached a result that is plainly 

wrong.  That, at the very least, would go some way to loosening 

the ever-tightening grip that illegality questions seem to have on 

the time and resources of appellate courts.   

 



108                

 

Cassandra Somers-Joce* 

 

 

Abstract—The Fatal Accidents Act 1976 has been subject to 

criticism since its inception. The Act is over-complex and 

outdated; it must be reformed. Reforming the Act in line with the 

‘loss to the estate’ theory will clarify the confused theoretical basis 

of the Act. This can be effectuated by allowing recovery by the 

estate, alongside the reinstating of the claim for the ‘lost years.’ 

This reform will remove considerations of ‘dependency’ from the 

Act, modernising it. Section 1(3), the fixed list of claimants, must 

also be repealed. This reform will allow for greater flexibility and 

less manifest unfairness in periods of emotional distress. 
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At its initial introduction in 1848, the Fatal Accidents Act was a 

ground-breaking piece of legislation. Statute now provided the 

dependents of an individual suffering wrongfully caused death the 

right to claim compensation from the tortfeasor. Allowing such 

dependants a claim in tort was a ‘pragmatic and rational response 

to the problem of wrongful death in the mid-nineteenth century’.1 

Despite the 1976 reforms, it has become apparent that the Act 

remains over-complex and ill-suited to the current social climate, 

given the new demands generated by the last 50 years.   

This article will advocate for the reform of the Act in a 

new format with additional elements. The proposed reforms are 

as follows: 

1. Bringing the Act in line with the ‘loss to the estate’ 

theory which underpins wrongful death. This will be 

effectuated by allowing recovery by the estate, 

alongside the reinstating of the claim for the ‘lost 

years’. 

2. Under these reforms, the dependants of the 

deceased would bring their claims through the 

traditional division of an estate channels. This is 

different from the current functioning of the Act as 

the claim against the tortfeasor would be made by 

the estate. The estate of the deceased would then be 

divided as it would have been in the case of a natural 

death. 

3. The elimination of outdated terminology. Reform 

under the ‘loss to the estate’ theory will eliminate 

 
1 Donal Nolan, ‘The Fatal Accidents Act 1846’ in TT Arvind and 
Jenny Steele (eds), Tort Law and the Legislature (Hart 2012) 131-157. 
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terminology such as ‘dependency,’ which has 

obfuscated the aims of the Act in the modern day. 

4. The repeal of the ‘fixed list’ of claimants under 

section 1(3) of the Act. This will remedy the 

inflexibility of the Act by enabling non-nuclear 

survivors to claim against the estate. Introducing 

judicial discretion as to which claimants will be able 

to recover will allow the purposes of the Act to be 

better effectuated.  

This revised Fatal Accidents Act will be better suited to 

the modern day. It will be theoretically coherent, resolving the 

problems which have plagued the Act since its inception. It will 

allow for greater flexibility and less manifest unfairness in periods 

of emotional distress. 

 

The primary function of the Fatal Accidents Act 1976 is to 

provide compensation in the event of a wrongful death. The 

compensation it provides, the ‘primary sum’ for the pecuniary 

loss of the dependents, is also commonly referred to as the 

‘dependency claim’. There are two further sums which are 

recoverable under the Act. First, Section 3(5) provides that an 

award for reasonable funeral expenses may be recovered. Second, 

the Administration of Justice Act 1982 introduced bereavement 

damages into the Act.  For the purposes of this article, it is 

important to note that the Administration of Justice Act 19822 

abolished the survival to the deceased’s estate of his or her claim 

for loss of earnings in the ‘lost years’. This sum was previously 

 
2 The Administration of Justice Act 1982, s 4(2).  
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available in a dependency claim. This article will later advocate for 

the reinstatement of this claim. 

A claimant must meet four conditions under the act to 

bring their claim: 

1. The defendant must have committed a tort in 

relation to the deceased. 

2. This tort must have caused the deceased’s death.  

3. The resulting death must be a non-remote 

consequence as confirmed in Corr v IBC Vehicles Ltd.3 

4. The deceased would have been entitled to sue for 

damages if death had not occurred.  

To bring a dependency claim, a claimant must meet a 

further two conditions: 

1. The claimant must be able to show that they have or 

will have suffered a loss. 

2. The claimant must demonstrate that they had a 

reasonable expectation that they would have 

received such a benefit if the deceased continued to 

live. 

Under the Fatal Accidents Act 1976, the dependants are 

only able to bring one action in conjunction with each other. This 

action can be brought by, or for the benefit of, any dependant 

stipulated under Section 1(3) of the Act4. These dependants are 

not limited to the immediate family of the deceased. Examples of 

dependants include former spouses,5 those who live in the same 

 
3 Corr v IBC Vehicles Ltd [2008] 1 AC 884. 
4 The Fatal Accidents Act 1976, s 1(3). 
5 ibid, s 1(3)(a). 
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household as the deceased,6 and even the children of the aunts 

and uncles of the deceased.7 

 

The Fatal Accidents Act has been subject to ferocious criticism 

since its inception, only heightened by its inability to function in 

the modern world. The criticisms have been directed at the 

complexity, the inflexibility and the outdatedness of the Act.  

The theoretical basis of the Act is unclear. There are two major 

forms of loss which result from a wrongful death. There is loss to 

the estate of the deceased person, and loss to the survivors. The 

major difference between the two is that under the latter theory 

of liability, dependants claim in their capacity as dependants, on 

the basis of their own personal loss. These two forms of loss 

represent the two different theories underlying liability. The Act 

contains elements of both theories. For instance, the deceased 

must have been entitled to sue for the action to be brought, which 

is suggestive of a ‘loss to the estate’ theory. However, the 

claimants are suing in their capacity as ‘dependants’, which is most 

consistent with a ‘loss to the survivors’ theory. The result of this 

is that the Act has no underlying principle. Kidner rightly argues 

that this lack of theoretical principle is a product of muddled and 

archaic common law defects, which have existed in the Act since 

its inception.8 He suggests that many of the problems which exist 

 
6 The Fatal Accidents Act 1976, s 1(3)(b). 
7 ibid, s 1(3)(g). 
8 Richard Kidner, ‘A History of the Fatal Accidents Acts’ (1999) 50 
NILQ 318, 334.  
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today are due to this lack of underlying principle.9 Clarifying the 

objectives and the theoretical basis of the Act, Kidner appears to 

suggest10, would result in a less complex statute. Consistent with 

such a claim, this article will demonstrate that significantly greater 

clarity may be achieved by reforming the Act in line with the ‘loss 

to the estate’ theory. The Act must have just one of these 

competing underlying principles to be coherent in the way that 

Kidner emphasises. These theories are mutually exclusive. Both 

theories demand competing interests to be proven. In the 

instance of the initial claim against the tortfeasor, the ‘loss to the 

estate’ theory takes no account of the relationship between the 

survivors and the tortfeasor. However, it is this relationship 

which is crucial under the ‘loss to the survivors’ theory. The Act 

currently adopting elements of both has resulted in its confused 

quality, with key terms under one theory (such as ‘dependency’ 

under the ‘loss to the survivors’ theory) being interpreted in a 

manner which is more consistent with the ‘loss to the estate’ 

theory (as seen in Haxton v Phillips Electronics11) depriving them 

entirely of meaning. Clarifying the Act in line with one theory, the 

estate theory, will more efficiently signpost the role which key 

terms in the Act are to play.  

Additionally, the right to claim damages for pecuniary loss is 

limited to a fixed list of persons under Section 1(3). Since the Fatal 

Accidents Act was reformed in 1976, society has seen the 

introduction of the civil partnership, and gay marriage. Divorce 

rates, second marriages, and partners having children outside of 

wedlock have all become increasingly common. Yet, the 

inflexibility of the list has been identified as having precluded the 

 
9 ibid, 334. 
10 ibid, 335. 
11 Haxton v Philips Electronics UK Ltd [2014] EWCA Civ 4.  
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recovery of damages in some deserving cases. A notable example 

of this is the case of Smith v Lancashire Teaching Hospitals,12 where 

Smith’s inability to recover damages amounted to a human rights 

violation13. Smith was unable to claim because the Act did not 

allow cohabiting unmarried partners to claim the award. Whilst a 

remedial order was subsequently made which allowed cohabiting 

partners to recover, this case demonstrates several problems with 

the fixed list. The list generates manifest unfairness in a time of 

emotional trauma. It does not allow for a flexible and modern 

inquiry by restricting the claimants to those identified by Section 

1(3). This binds the courts to arbitrary and outdated traditional 

notions of a ‘dependant’, permitting them no discretion. It falls 

upon Parliament to continually review the fixed list in order to 

ensure that it is reflective of the relationships of dependency it is 

intended to protect. The legislature has evidently been slow to 

make updates despite substantial societal progression. The Law 

Commission had, in 1999, recommended extending the list of 

claimants outlined in Section 1(3) to include cohabiting couples, 

yet it was not until 2019 that the Joint Committee on Human 

Rights sought to effectuate the reform.14 Crucially, this was only 

after the declaration of incompatibility made in the Smith case. In 

the same 2019 Report, the Joint Committee expressed other 

concerns with ‘the definition of cohabiting couples, the exclusion 

of other family members, such as fathers following bereavement 

of a deceased child born outside of wedlock, the division of 

damages between claimants, and the stigmatising references to 

‘illegitimate children’ which should be removed from the law.15 

 
12 Smith v Lancashire Teaching Hospitals NHS Foundation Trust [2017] 
EWCA Civ 1916. 
13 A declaration of incompatibility was made in accordance with 
Section 4 of the Human Rights Act 1998.  
14 Proposal for a draft Fatal Accidents Act 1976 (Remedial) Order 
2019, HL Paper 405, 2019.  
15 ‘Fatal Accidents Act Changes Welcomed by Committee - News from 
Parliament’ (UK Parliament, 16 July 2019) 
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These problems exist even though the list has been extended, 

revealing that the inflexibility of a list format is the heart of the 

issue. Tort laws growing outdated is an issue which recurs in many 

areas of the law. An example of this is the set of rules that govern 

recovery for psychiatric injury. Parliamentary recognition of the 

benefit of permitting judicial discretion as a mechanism for the 

modernisation of this part of the law could have important wider 

benefits.  

The Act is unable to serve the modern family in several respects. 

Claimants must bring one joint action, regardless of their 

relationship to one another. The use of ‘dependency’ as a test has 

resulted in unclear jurisprudence emerging from the courts. 

‘Dependency’ is an outdated and stigmatising word which does 

not befit the society of the modern day. 

A principal issue that this article takes with the Act is the 

requirement for a joint action, irrespective of the claimants’ 

relationships with one another. Since the inception of the Act 

nearly 200 years ago, society has seen a divergence from the 

traditional nuclear family, with second marriages and the children 

that follow becoming more common. The Office for National 

Statistics indicated that in 2013, around a third of all marriages 

involved a party who is remarrying.16 This presents a complication 

 
<https://www.parliament.uk/business/committees/committees-a-
z/joint-select/human-rights-committee/news-parliament-2017/fatal-
accidents-report-published-17-19/> accessed 21 August 2019.  
16 Elizabeth McLaren, ‘Marriages in England and Wales: 2013’ (Office 
for National Statistics, 26 April 2016) 
<https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdea
thsandmarriages/marriage 
cohabitationandcivilpartnerships/bulletins/marriagesinenglandandwale
sprovisional/2013#first-time-marriages-continue-to-rise-while-
remarriages-decline> accessed August 22 2019.  
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for claims brought under the Fatal Accidents Act, under which it 

is the responsibility of the plaintiff to join together all parties 

which are entitled to claim. Waddams incisively notes that a 

conflict of interest will inevitably occur as the various parties ‘seek 

shares in a limited pot’.17 The dependants having to bring the 

claim does not account for internal family tensions. It may give 

rise to certain dependants taking advantage of others, especially 

given that many dependants may be children. The dependants will 

not necessarily be on an even footing to assert their own interests. 

It is a false legalistic conception to present these different interests 

as one claim. This article contends that a claim under the Fatal 

Accidents Act does not provide a means of dealing with such a 

conflict of interest.  

A further problem generated by the outdated nature of 

the Act is that the claims are based upon ‘dependency.’ At the 

time the Act was first introduced there was a ‘general consensus 

that a wife suffered a financial loss on the death of her husband’.18 

However, with the advancement of women’s rights, this 

dependency is less common in the modern world as many women 

are in the workplace. The ability of a spouse to claim for a loss 

which is not present is highly anomalous in the law. Removing 

this basis of claims will enable the Act to better secure its aims in 

the modern day, as it will no longer shoehorn modern familial 

relationships into outdated terminology. The use of the term 

‘dependent’ within the Act obfuscates the real basis of the claim: 

a claimant is only required to show that they have suffered a ‘loss’. 

This is distinct from showing a relationship of dependency, 

thereby concealing the true requirements of the Act behind 

patriarchal notions of the nuclear family. From a feminist 

 
17 SM Waddams, ‘Damages for wrongful death: has Lord Campbell’s 
Act outlived its usefulness?’ (1984) 47 MLR 437, 449.  
18 ibid 449. 
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viewpoint, one may contend that even the use of the term 

dependency is inappropriate.  

The ineptness of ‘dependency’ is further illustrated by the 

unclear jurisprudence emerging from the courts as to how central 

this dependency must be. Haxton v Phillips Electronics19 is just one 

example of this. In Haxton, the Court of Appeal overturned a 

High Court decision on whether a widow could recover the 

diminution in the value of her dependency claim caused by the 

defendant’s tortious reduction of her life expectancy. The High 

Court had accepted that it ought not to allow recovery for 

dependency loss after death because the claimant would no longer 

be dependent. In the Court of Appeal, Elias LJ, giving the leading 

judgement, overturned this, holding that the loss was recoverable 

as there was no reason of principle or policy to prevent the 

claimant recovering the loss which she had suffered. The Act 

provides no definition of dependency. The interpretative function 

of the judiciary is complicated by the lack of an overarching 

theory which guides the application of key terms. This has 

generated uncertainty as to which relationships will satisfy this 

requirement.  

Moreover, the lack of certainty caused by using an Act 

modelled on dependency is particularly visible when one 

considers the death of a child. Barnett v Cohen20 and Taff Vale 

Railway Co. v Jenkins21 both dealt with the suitability of actions 

under the Fatal Accidents Act in the event of the death of a child. 

Barnett concerned the aftermath of the death of a 4-year-old. The 

court refused his father’s claim under the Fatal Accidents Act due 

to the difficulty of predicting what would have happened had his 

son not been killed. Furthermore, the court found that the 

 
19 Haxton v Philips Electronics UK Ltd [2014] EWCA Civ 4, [2014] 2 All 
E.R. 225. 
20 Barnett v Cohen [1921] 2 K.B. 461.  
21 Taff Vale Railway Co. v Jenkins [1913] AC 1.  
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claimant’s wealth was relevant; it appeared unlikely that he would 

have been financially dependent on his son in the future. By 

contrast, the court in Taff Vale Railway allowed the claim, with the 

judges holding that the jury should consider all the circumstances 

concerning the home, in addition to the situations concerning the 

two parents, and all those concerning the daughter and her future 

prospects. Ultimately, the success of a claim is dependent on the 

reasonable prospect or chance of enjoying some financial benefit. 

The test discriminates between people who have suffered the loss 

of a child on the basis of wealth. Apart from this problem of 

discrimination, the test is speculative, relying on a forecast of the 

potential dependence a parent may have on their child in the 

future. This can be harmful and represents a very personal inquiry 

into the family. Moreover, one can see here that under the current 

law it is difficult prima facie to determine whether a claim will 

succeed or fail. This has difficult consequences for public 

confidence in the law. From the viewpoint of the dependant, it 

introduces uncertainty in a time of trauma. This is not a socially 

desirable result of legislation which deals with sudden deaths. 

Questions regarding how speculative the benefit should be lack a 

definitive answer, which in turn leads to somewhat arbitrary 

judgements. 

Lastly, there seem to be few substantiated arguments for the 

continued lifespan of the Fatal Accidents Act. In Gammell v 

Wilson,22  Lord Scarman postulated that this reluctance to repeal 

the Fatal Accidents Act 1976 was rooted in sentimentality. He 

contended that ‘the logical, but socially unattractive, way of 

reforming the law would be to repeal the Fatal Accidents Act.’23 

 
22 Gammell v Wilson [1982] AC 27.  
23 ibid 80.   
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Lord Scarman advocated for the position that this article takes. 

He commented that the repeal of the Fatal Accidents Act: 

 

‘would leave recovery to the estate; and the dependants 

would look, as in a family where the breadwinner is not 

tortiously killed, to him (or her) for their support during 

life and on death. They would have the final safeguard of 

the Inheritance (Family Provision) Act 1975. But the 

protection of the Fatal Accidents legislation has been 

with us for so long, that I doubt whether its repeal would 

be welcomed.’24 

 

Here, we see Lord Scarman point explicitly at the reason 

he feels repeal is socially unattractive. It is not that the Act offers 

some form of unique protection in the law. It is that it has been a 

part of the law for many years. This unto itself is a wholly 

insufficient reason for non-reform of the act, especially given the 

importance of the other identified competing normative 

concerns. The law continually adapts to recognise new rights, 

obligations and heads of liability as the political values of society 

change. Legislation undergoes a constant process of repeal and 

reform. This is in recognition that legislation becomes outdated 

or ineffective. In this legal system, arguments that legislation 

should be retained because ‘it has been here a long time’ carry no 

force. Moreover, the judiciary ought to be entirely emotionally 

distant from pieces of legislation. To allow the judiciary to be 

sentimental would undermine their interpretative function under 

the doctrine of the separation of powers. They must be 

constitutionally impartial and objective. There is no place for 

sentimentality in the law. 

 
24 ibid 80.   
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Waddams describes Lord Scarman’s position as ‘a little 

puzzling’,25 but the articles dedicated to the history of the Act26 

give credence to Lord Scarman’s reasoning in that they evidence 

its clear symbolic significance. Lord Scarman’s position suggests 

that the English justice system is prioritising the sentimentality of 

judges and the historic significance of the Act above the needs of 

the bereaved and financially vulnerable dependents the Act is 

designed to protect. The sentiment of Lord Scarman’s judgment 

is emulated in articles by other academics. When addressing 

criticisms of the Act in such an article, Peter Handford remarked 

that ‘none of this should be allowed to obscure the significance 

of the original Fatal Accidents Act as an important and 

distinctive piece of law reform—virtually the only statutory 

interference with the common law of negligence that happened 

during the 19th century.’27 Here one can see an instance of 

sentimentality being highlighted as a reason for the Act’s 

significance. Yet, this should not be confused with a reason for 

leaving the Act as it was during the 19th century. The significance 

of the Act can be recognised whilst also pushing for reform. The 

changes advocated for by this article have been adopted by the 

Parliament for Scotland in the form of the Damages (Scotland) 

Act 2011. The devolved legislature adopting the reform proposed 

by this article indicates strongly that the current Fatal Accidents 

Act is not fit for purpose; Parliament should not refrain from 

reforming it on the basis of its original significance. This 

significance is, as Gammell v Wilson indicates, purely historical. The 

original significance of the Act has waned with the decline of the 

relationships which it was initially designed to protect. This 

 
25 Waddams (n 13) 441. 
26 For instance, Peter Handford, ‘Lord Campbell and the Fatal 
Accidents Act’ (2013) 129 LQR 420, Richard Kidner ‘A History of the 
Fatal Accidents Acts’ (1999) 50 NILQ 318. 
27 Peter Handford, ‘Lord Campbell and the Fatal Accidents Act’ (2013) 
129 LQR 420, 421.  
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significance can be retained by reforming the Act, as opposed to 

repealing it.  

 

The reform suggested here would result in only the estate having 

the right of recovery for the death of a person, including lost 

earnings, a claim often referred to as being for the ‘lost years’. The 

dependants of the deceased would make their claims against the 

estate, as opposed to bringing a combined action. This reform 

would include the repeal of Section 1(3), which specifies who is 

entitled to recover.  

This article will suggest repealing and reforming certain 

components of the Act, instead of simply replacing it. Reforming 

the Act so that it is in accordance with just one theory is desirable 

as it will simplify the Act itself and improve consistency. Utilising 

just one theory will provide a clear framework within which the 

judiciary can operate. When terminology within the Act is the 

subject of contention, litigation can be reconciled by recourse to 

the single, clear, overarching theory. This would simplify the law 

in a manner which even loyal defenders of the Act, such as Nolan, 

concede.28 A simpler Act will produce consistent case law and 

lead to a corresponding predictability of outcome. In cases which 

often involve a sudden and unexpected death, clarity in the law is 

crucial.  

This article takes the position that the ‘loss to the estate’ 

theory is the preferable theory to adopt. The most significant 

consequence of this reform is that it would leave only one primary 

 
28 Nolan (n 1).  
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action against the tortfeasor. This action would require a single 

calculation to determine tortious liability for lost earning capacity. 

This action is often referred to as the claim for the ‘lost years’. 

This sum would substitute the claim for the individual loss of the 

survivors, as this loss is derived from the future earning potential 

of the deceased. This streamlines the litigation against the 

tortfeasor, releasing the tortfeasor from the process more quickly. 

It also has ‘soft’ benefits, including allowing the survivors to begin 

the healing process after the death of a loved one by bringing to 

a close the adversarial process. Moreover, reforming the Act in 

this way would bring compensation for tortious death in line with 

the rest of the private law remedies in circumstances of death. 

These traditional private law remedies are typically consistent 

with the ‘loss to the estate’ theory of liability outlined above. For 

instance, when a party to a contract passes away before the 

contract is resolved, the claim goes to the estate. Indeed, tort law 

remedies are generally only available to the victim of a tort, and 

third parties who suffer losses are usually left to bear these losses 

themselves. Whilst there are other exceptions to this rule, 

McBride and Bagshaw highlight the Fatal Accidents Act as ‘the 

most important exception to this rule-by far.’29  It is an exception 

because the third parties are claiming in a joint action against the 

tortfeasor. They are claiming for their own losses against the 

tortfeasor. This reform would stop the Fatal Accidents Act from 

being an exception to the rule, leading to more coherency in 

recovery in tort law. Not only is this proposed reform more 

uniform with private law, but it is more uniform with the other 

features of the Fatal Accidents Act, which are consistent with the 

‘loss to the estate’ theory. These features include the fact that 

claims under the Act are consequential to the deceased’s ability to 

sue in their own name, and the reduction of claims in instances 

of contributory negligence. Reforming the Act in this manner 

 
29 Nicholas McBride and Roderick Bagshaw, Tort Law (6th edn, 
Pearson Education, 2018) 810.   
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would clarify the confused theoretical basis Kidner references 

whilst providing additional benefits such as consistency across 

tort law.  

Reforming the Act in line with the ‘loss to the estate’ 

theory would additionally address the problem of having multiple 

parties with multiple interests bringing a single claim against the 

tortfeasor. For instance, if the deceased has two families, these 

two families would currently have to claim together under the Fatal 

Accidents Act. They would have to combine their, often 

conflicting, interests into one claim. In the alternative, if the claim 

was to the estate, these two families could express their own 

interests through the traditional division of a legal estate channels. 

These channels will either be the intestacy rules, or in the event 

the deceased has a will, the division of the estate to the named 

beneficiaries. This process has flexibility for those who feel they 

have ‘lost out’ in the division of the estate. From the grant of 

probate, claimants who feel that they are entitled to a share of the 

estate but haven’t received the benefit to which they feel they are 

entitled have six months to make a claim. This adversarial process 

would prevent one party taking advantage of another in a claim 

under the Act. The infrastructure for such complex divisions 

already exists in a format which has been continually refined. It is 

logical to utilise the intestacy and division of an estate framework. 

Making a single claim under the Fatal Accidents Act is simply too 

rigid for the demands of a large claimant pool. Balancing 

competing familial interests is something that the Act has never 

been designed to do.  

This article suggests that reforming the Act in line with 

the ‘loss to the estate’ theory would also resolve the problems 

caused by the use of ‘dependency’ in the Act. Basing claims on 

‘dependency’ is an element of the current Act which is consistent 

with the ‘loss to the survivors’ model. This article contended that 

it is the use of dependency which is obfuscating the true purpose 
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of the Act. Adopting a ‘loss to the estate’ model would 

circumvent the problems the courts have had with dependency in 

this context. This is because claims against the tortfeasor would 

not be based on the loss to the claimant, removing the need for 

explicit dependency, which following Haxton has had a meaning 

wider than its literal interpretation. The action against the 

tortfeasor would instead be based on the losses of the estate. The 

relationship between the survivors and the deceased would not 

be relevant to the claim at this stage. This would entirely eliminate 

dependency from the Act. This article suggests that removing the 

‘dependency’ component of the Act would clarify the case law. 

This would produce more consistency in decisions. It would also 

produce greater predictability and certainty after the death of a 

loved-one, an essential rule of law concern. This would also 

modernise the Act by eliminating terminology which references 

stereotypical gender roles.  

The benefit of adopting this reform is particularly evident 

in the cases of the death of a child. Allowing the claim for lost 

earnings to be made in the name of the deceased themselves, 

under the ‘loss to the estate’ model, removes many of the 

speculative considerations, namely that of whether the parent 

would eventually become financially dependent on their 

offspring. If the lost earnings were reasonable enough to be 

claimed by the estate, the parents of the deceased would have no 

further hurdles to clear, as the child, dying intestate, would have 

their estate divided between the surviving parents, irrespective of 

whether the parents would have been dependent or not. This 

resolves the major issues incurred by utilising the current test.  

Whilst the remedial order made in the wake of the Smith 

case marked some progress towards a more modern Fatal 

Accidents Act, the Joint Committee on Human Rights in 2019 

cited their continuing concerns with the bereavement scheme as 
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a whole.30  This covered, notably, the exclusion of certain non-

nuclear relationships. The relationship of dependency which the 

Act serves to protect is as likely to be present in these 

relationships as it would be in their ’nuclear’ counterparts (for 

instance, a couple who are married.) It is clear from the 2019 

report of the Joint Committee on Human Rights31 that the fixed 

list in Section 1(3) will give rise to serious problems so long as 

society continues to recognise a wide range of non-nuclear 

relationships. This problem must be rectified by repealing the 

section altogether. These individuals would then be entitled to 

claim against the estate. This reform would remove the list of 

specified dependants,32  and would enable claims from non-

nuclear parties to be made against the estate. This will prevent 

cases like Smith reoccurring in the future, as the Act itself will not 

discriminate against certain non-nuclear parties. It could be 

contended that this is simply transferring the problem, creating 

contentious claims against the estate. However, one can see a 

parallel in similar claims against the estate in instances of non-

tortious death.  

The reform of the Fatal Accidents Act would simply 

prevent this action being brought on two fronts, consolidating the 

extension of possible claimants into a single right of action. This 

would have the overall effect of simplifying and refining the law. 

Furthermore, the removal of a specified list of dependants will 

enable the law to keep pace with societal developments more 

effectively. This is because ‘division of the estate’ cases in 

instances of both tortious and non-tortious death are frequently 

brought before the courts. The case law from each head of 

litigation would pool, having the overall impact of reducing the 

 
30 Proposal for a draft Fatal Accidents Act 1976 (Remedial) Order 
2019, HL Paper 405, 2019, page 4.   
31 ibid.   
32 The Fatal Accidents Act 1976, s 1(3).  
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total volume of litigation. A simpler mechanism for recovery will 

have social benefits, as the Act specifically targets the recently 

bereaved. Clarity in a time of trauma is socially desirable and, this 

article contends, easily effectuated.  

Finally, whilst Lord Scarman in Gammell suggested that 

the logical manner of reform would be to completely repeal the 

Fatal Accidents Act, this article contends that a better response 

to the criticism would be to reform certain aspects of the Act. 

Reform, rather than repeal, acknowledges the historical 

importance attributed to the Act, a symbolic significance which 

goes beyond its substance. Crucially, the ‘Fatal Accidents Act’ 

would still exist. This more easily reconciles the position this 

article takes with that of some of the defenders of the Act. Finally, 

this article advocates for the reinstatement of a claim for the ‘lost 

years’. If this claim for the ‘lost years’ was not placed within the 

Fatal Accidents Act, a new piece of legislation would have to be 

created. This undermines the argument for complete repeal, as 

the Act would otherwise have to be recreated in all but name.  

In 1999, the Law Commission published the report ‘Claims for 

Wrongful Death.’33 In this paper, the Law Commission 

concluded that the ‘Fatal Accidents Act claim should not be 

abolished, and it should remain the law that the ‘lost years’ claim 

should not survive for the benefit of the deceased’s estate.’34 This 

conclusion runs contrary to the proposal of this article, and is 

therefore worth responding to.   

One particular issue which the Law Commission takes 

with the abolishment of the Fatal Accidents Act is that an action 

 
33 Law Commission Report Number 263, Claims for Wrongful Death 
(1999). 
34 ibid, para 3.4.  
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brought by the estate for lost earnings would not recover damages 

for particular losses that may be suffered by dependants, for 

instance non-pecuniary losses. They argue that these non-

pecuniary losses are accounted for in the bereavement award. 35 

Yet, this claim is paradoxical. The bereavement award is currently 

set at £12,980,36 which can only be claimed once, and has to be 

distributed out if there are multiple claimants. Tony Weir argues 

that these damages are ‘not designed as compensation for grief 

but [are] simply… a replacement in money for a life lost. The 

lump sum is standard because people are equal, not because they 

are equally regrettable’.37 Given that the bereavement award is 

fixed, it is difficult to see the sense in which it can aptly account 

for non-pecuniary loss, when this loss may vary from case to case. 

The fixed-bereavement award seems ill-suited to account for non-

pecuniary losses. Especially once this sum is shared out amongst 

multiple defendants, the argument that it represents recovery for 

non-pecuniary loss seems bizarre. It is important to note that this 

is a sum which the tortfeasor will be liable for. Having a fixed sum 

prevents judicial discretion. It fails to accurately reflect the scope 

of the tortfeasor’s negligence, and thus of their wrongdoing. 

There are different levels of tortious wrongs, and this fixed sum 

allows for no subjective reflection of this. An example of the 

different levels of ‘wrongfulness’ can be seen in the distinction 

between strict liability under the Merchant Shipping Act, under 

which a defendant may not have been able to foresee the harm 

caused, and liability for psychiatric injury under Page v Smith.38 It 

therefore seems to penalise the tortious taking of a life in an 

 
35 ibid, para 3.2.  
36 Emily Hartland, ‘Bereavement Damages: Court Ruling Marks a Step 
in the Right Direction for Unmarried Couples’ (2018) 
https://www.penningtonslaw.com/news-publications/latest-
news/2018/bereavement-damages-court-ruling-marks-a-step-in-the-
right-direction-for-unmarried-couples/ accessed 19 August 2019. 
37 Tony Weir, An Introduction to Tort Law (2nd edn, OUP, 2006) 215.  
38 Page v Smith [1996] 1 AC 155. 
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arbitrary manner which masquerades as non-pecuniary damages. 

Its inadequacy in this regard cuts against the weight the Law 

Commission places upon it as a convincing argument for 

preserving the current Act.  

Interpretation in the courts of the Fatal Accidents Act 

has concluded that non-pecuniary losses should not form the 

basis of a claim. In Taff Vale Railway,  Viscount Haldane L.C. held 

that the basis of awarding damages in a successful claim under the 

Fatal Accidents Act is not solatium (injured feelings) but based on 

compensation for a pecuniary loss’.39 Placing emphasis on losses 

which the Act is not designed to compensate in order to justify 

its existence seems counter intuitive; it does not provide 

reasoning for the omission of non-pecuniary damages, merely 

stating their nonexistence.  

Further to this, The Damages (Scotland) Act 2011, a later 

version of the 1976 Act, was suggested by Lord Scarman in 

Gammell v Wilson40 as being an example of a jurisdiction which had 

already followed the ‘logical’41 step of repealing the Fatal 

Accidents Act. It does allow the injured party to recover certain 

non-pecuniary damages in the case where their expectation of life 

is diminished.42 This is a less arbitrary measure than the fixed 

bereavement award included in the Fatal Accidents Act. If the 

Law Commission feels that the recovery of non-pecuniary losses 

by dependants is relevant, following the approach Scotland has 

taken to non-pecuniary losses is preferable to the current fixed 

sum.  

 

 
39 ibid, 4.  
40 Gammell v Wilson [1982] AC 27.  
41 ibid, 80.  
42 Damages (Scotland) Act 2011, s 1(2).  



ISSUE IX (2020)   129 

As demonstrated, there are many arguments for the regime within 

which survivors’ claims are against the estate, not the wrongdoer. 

Many of these arguments are not original; they have consistently 

surfaced throughout the Act’s history, visible even in the original 

Parliamentary debate on Lord Campbell’s Act.43 The Fatal 

Accidents Act is an over-complex and outdated piece of 

legislation which does not sit comfortably with the theories of 

tort underpinning wrongful death. This article has advocated for 

the reform of the contents of the Act in a new format with 

additional elements. The family of the deceased will claim against 

the estate. The claim for the lost years will be reinstated. This will 

enable dependants to utilise the pre-existing channels for dividing 

an estate. This will prevent the exploitation or pressure which may 

arise when dependants seek to recover the sum of their 

dependency through one combined action. This is better suited 

to the modern world, where familial arrangements are frequently 

complex. It will also remove considerations of dependency from 

the Act. This will make the thrust of the claims much clearer. It 

will also enable the Act to better reflect the modern family, where 

relationships of dependency are not as common. This aim is also 

met by the proposed repeal of Section 1(3), the fixed list of 

claimants. Repeal of Section 1(3) will remedy the inflexibility of 

the Act, by allowing non-nuclear relationships to be awarded at 

the discretion of the judge. This will more accurately effectuate 

the purpose of the Act. It will also remove the onus to update the 

fixed list from Parliament.  

 

 
43 HC Deb 22 July 1846, vol 87, col 1365.  
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Abstract—The Grand Chamber in Lopes de Sousa Fernandes v. 

Portugal overturned a Chamber judgment by finding that there had 

not been a substantive violation of Article 2 of the European 

Convention of Human Rights in a medical negligence case. The 

Chamber’s judgment had the potential to significantly widen 

substantive liability for Article 2, which the Grand Chamber 

sought to reverse. The Grand Chamber also attempted to 

reconcile existing case law and provide authoritative guidance for 

future cases. This paper examines whether the Grand Chamber 

was correct to restrict liability and to what extent it successfully 

clarified the law.  
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This paper will discuss the Grand Chamber’s ruling in Lopes de 

Sousa Fernandes v. Portugal.1 The case concerns the right to life, 

protected under Article 2(1) of the European Convention of 

Human Rights (‘the Convention’), in a medical negligence context 

with both the substantive and procedural limbs discussed in the 

judgment.2 However, this paper will focus only on the substantive 

aspects, where the case has made important developments, with 

two questions being addressed. First, I will examine whether the 

Grand Chamber was correct to overrule the Chamber’s judgment 

by holding that Portugal did not violate the substantive limb of 

Article 2. Second, the paper will evaluate whether this judgment 

succeeded in making the law clearer, especially in light of the 

Court’s recent jurisprudence. It will be argued that whilst the 

result was correct, the Grand Chamber failed to clarify the law on 

substantive violations of Article 2 concerning medical negligence.  

In order to answer these questions, the following 

structure will be employed. Section 1 will outline two key previous 

cases on the issue, which were influential in how the Grand 

Chamber decided this case. Section 2 will briefly state the facts of 

Lopes de Sousa Fernandes. Section 3 will outline decisions in the 

Chamber and the Grand Chamber. Section 4 will answer the first 

question posed: whether the Grand Chamber reached the right 

conclusion by not finding a substantive violation. In Section 5, 

the Grand Chamber’s decision will be evaluated with regards to 

its clarity as precedent to be applied in future cases, and its 

consistency with previous case law. Then, in Section 6, I will 

 
1 Lopes de Sousa Fernandes v. Portugal App no 56080/13 (GC, ECHR, 19 
December 2017).  
2 Convention for the Protection of Human Rights and Fundamental 
Freedoms (European Convention on Human Rights, as amended) 
(ECHR), art 2(1).  
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propose an alternative approach to when Article 2 should be 

engaged in medical negligence cases. 

 

As stated in the introduction, this case note will focus 

solely on the substantive issues raised in Lopes de Sousa Fernandes. 

It is useful, at this stage, to define what is meant by a substantive 

and procedural violation of the Convention. This can be 

illustrated by looking at Article 2(1), which has two substantive 

requirements. First, there is a general obligation on the State to 

protect the right to life at law. Second, the Convention prohibits 

the deprivation of a person’s life.3 The procedural limb of Article 

2 requires the State to investigate possible breaches of the 

substantive limbs of the Article. It is possible to complain simply 

of a violation of the procedural limb without alleging there had 

been a violation of the substantive requirements of Article 2.4 

The Grand Chamber, in support of its decision, relied 

principally on two previous Chamber rulings. In both cases, the 

Chamber found a violation of the substantive limb of Article 2. 

However, the Grand Chamber in Lopes de Sousa Fernandes treated 

these cases as belonging to different strands of case law. In order 

to assess the success of the Grand Chamber’s judgment, which 

unwisely tried to reconcile these cases so as to form a single test, 

a brief overview is necessary.  

In Mehmet Şentürk, the Court found that Turkey had 

breached the substantive limb when a hospital denied a woman 

 
3 See art 2(2) ECHR for exceptions. 
4 For example, Armani Da Silva v. United Kingdom App no 5878/08 (GC, 
ECHR, 30 March 2016).  
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emergency surgery because she was unable to pay for her care.5 It 

had been established in an investigation that the staff at the 

hospital were liable under national law for refusing her care. The 

Chamber held that Article 2 required the State to make 

regulations compelling hospitals, whether private or public, to 

adopt appropriate measures for the protection of patients’ lives. 

The Court was critical of the hospital for focusing on the 

deceased’s inability to pay for treatment. It was irrelevant that the 

Turkish Government stated that emergency treatment would 

normally be provided without an advance payment. In coming to 

that conclusion, the Chamber held that Turkey’s domestic law on 

financing of emergency healthcare was not clear enough to handle 

cases, such as the present one, where the patient could not pay.6 

The Chamber refused to consider the Government’s policy in 

abstracto. In finding a violation the Court acknowledged that the 

deceased’s access to healthcare was ‘subordinated to a prior 

financial obligation’, irrespective of whether this was standard 

Turkish practice.7 The Chamber concluded that the deceased was 

‘deprived of the possibility of access to appropriate emergency 

care’ and therefore found a violation of Article 2.8  

In Asiye Genç, a child had been born but soon developed 

breathing difficulties.9 The baby was denied treatment in his birth 

hospital due to a lack of facilities. He was subsequently 

transferred to other hospitals, who also were unable to treat him 

for the same reason. The baby died in an ambulance and the claim 

was brought by his parents who argued that the Turkish State 

 
5 Mehmet Şentürk and Bekir Şentürk v. Turkey App no 3423/09 (Chamber, 
ECHR, 9 April 2013).   
6 ibid [96].  
7 ibid [95]. 
8 ibid [97].  
9 Asiye Genç v. Turkey App no 24109/07 (Chamber, ECHR, 27 January 
2015). 
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failed to protect their son’s life.10 In finding a substantive Article 

2 violation, the Chamber held that the failure to equip the 

hospitals and the lack of coordination between them were enough 

to show that the State had not taken sufficient care with regards 

to the provision of healthcare.11 In effect, the Chamber was of 

the opinion that his treatment was ‘analogous’ to denial of 

healthcare.12  

The two cases amount to patients being denied treatment 

which led to their deaths. Whilst this creates an appearance of 

similarity, and the Chamber in Asiye Genç relied partly on Mehmet 

Şentürk,13 there is a key factual difference which the Grand 

Chamber in Lopes de Sousa Fernandes observed. In Mehmet Şentürk, 

the doctors knew the seriousness of the deceased’s condition and 

still chose not to assist her despite being in a position to do so. 

By contrast, in Asiye Genç, the baby was not given medical 

attention due to structural and organisational failings of the State 

in managing the hospitals. Both cases involved insufficient 

medical attention, but for differing reasons. Accordingly, the 

Grand Chamber chose to treat these decisions as representing 

two different strands of case law. 

 

The applicant was the widow of a man who died because of 

complications resulting from a minor surgery to remove nasal 

polyps.14 During the time between his surgery and his death, he 

visited the hospital on several occasions with health issues such 

 
10 ibid [59]. 
11 ibid [80]. 
12 ibid [82]. 
13 ibid. 
14 Lopes de Sousa Fernandes v. Portugal (n 2) [10].   
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as headaches, severe abdominal pain, and diarrhoea. On each 

occasion, he was dismissed from hospital as the doctors 

considered that his situation was normal. His symptoms persisted, 

and upon further examination it was found that he had 

rectocolitis, peritonitis, and a perforated viscus. The following 

day, he had trouble breathing, he underwent further surgery and 

subsequently died.15 The applicant alleged that the treatment of 

her husband violated his right to life under Article 2(1) on the 

Convention.16 She claimed that the medical staff had been 

negligent in their treatment and diagnosis, especially given the 

multiple discharges. It was argued that, in effect, he had been 

denied access to healthcare.  

 

The Chamber found that Portugal had breached both the 

substantive and procedural limbs of Article 2. In finding a 

substantive violation, the Chamber concluded that the hospital’s 

failure to follow the pre-agreed medical protocol for post-

operative supervision that had been put in place, and an 

insufficient level of communication between the hospital’s 

departments, led to the patient’s death. The Chamber cited, 

mutatis mutandis and without explanation of their applicability, the 

decisions in Mehmet Şentürk and Asiye Genç in coming to this 

conclusion.17 

 
15 ibid [14]-[27].  
16 ibid [143].   
17 Lopes de Sousa Fernandes v. Portugal App no 56080/13 (Chamber, 
ECHR 15 December 2015) [114].  
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The Grand Chamber concluded that Portugal did not breach its 

substantive obligations under Article 2, although it did find a 

procedural violation. The Grand Chamber drew a distinction 

between two types of cases: ‘mere medical negligence’ and ‘denial 

of access to life-saving emergency treatment’. For the former 

category of cases, the Court held that there will only be a breach 

of the substantive obligation in medical negligence cases where 

the Contracting State fails to implement an effective regulatory 

framework which ensures that both public and private hospitals 

take appropriate measures to protect the lives of patients.18 

Moreover, it must be shown that the failure in the regulatory 

framework has actually disadvantaged the patient in question. The 

Grand Chamber noted that medical negligence by a medical 

provider in and of itself would not give rise to liability under the 

substantive limb.19  

The only other way a State can breach Article 2’s 

substantive limb is in two exceptional scenarios, which were put 

under the broader heading of ‘denial of access to life-saving 

emergency treatment’. The first exceptional circumstance is when 

an individual patient’s life is knowingly put in danger because of 

denial of access to life-saving emergency treatment (citing Mehmet 

Şentürk).20 The second is that a patient is being denied such 

treatment because of structural dysfunctions at the hospital that 

the authorities knew about, or should have known about, and 

failed to take necessary measures to resolve (citing Asiye Genç).21 

It is important to bear in mind that these are two different 

exceptional categories that have been put under the same heading 

of ‘denial of access to life-saving emergency treatment’. The 

 
18 Lopes de Sousa Fernandes v. Portugal (n2) [186]-[189]. 
19 ibid [187]. 
20 ibid [191]. 
21 ibid [192]. 
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inclusion of this heading, in my view, is unhelpful and makes the 

judgment needlessly confusing. It would have been preferable 

simply to refer to them as the two exceptional categories.  

In order to decide whether a case fell under the heading 

of ‘mere medical negligence’ or ‘denial of access to life-saving 

emergency treatment’, the Grand Chamber formulated a four part 

cumulative test which, if met, would mean that the latter category 

applied. If the tests were not met, the Court would then consider 

whether the facts of the case would amount to a violation under 

the ‘mere medical negligence’ category. The tests are: 

 

‘Firstly, the acts and omissions of the health-care 

providers must go beyond a mere error or medical 

negligence, in so far as those health-care providers, in 

breach of their professional obligations, deny a patient 

emergency medical treatment despite being fully aware 

that the person’s life is at risk if that treatment is not 

given’.22 

‘Secondly, the dysfunction at issue must be objectively 

and genuinely identifiable as systemic or structural in 

order to be attributable to the State authorities, and must 

not merely comprise individual instances where 

something may have been dysfunctional in the sense of 

going wrong or functioning badly’.23 

‘Thirdly, there must be a link between the dysfunction 

complained of and the harm which the patient sustained.’ 

‘Finally, the dysfunction at issue must have resulted from 

the failure of the State to meet its obligation to provide a 

 
22 ibid [194]. 
23 ibid [195]. 
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regulatory framework in the broader sense indicated 

above’.24 

 

The Grand Chamber found that the cumulative tests 

were not met on the present facts.25 The Court stressed that this 

was not a case of denial of treatment. The deceased had been 

treated, and despite it being negligently done, this prevented the 

case from falling into that category.26 Moreover, it was held that 

the lack of coordination between the hospital’s departments did 

not amount to structural or systemic failures, nor was there any 

other evidence pointing towards such a problem.27  Ultimately, 

therefore, neither the first nor second parts of the test had been 

made out. The Court thus concluded that the case had to be 

examined under the first category of ‘mere medical negligence’. 

For there to have been a violation under this category, the 

regulatory framework must be unsatisfactory. However, upon 

reviewing Portugal’s regulatory framework, the Grand Chamber 

held that there were no shortcomings so as to breach the State’s 

Article 2 obligations.28 There were strong enough regulations in 

place to ensure that patients’ lives were safeguarded and included 

measures laying out the duties of a doctor and what disciplinary 

action can be taken against them if needed.29 Thus, it was held 

that the Chamber was wrong to decide there had been a 

substantive Article 2 violation and their decision was 

overturned.30  

 

 
24 ibid [196]. 
25 ibid [202]. 
26 ibid [200]. 
27 ibid [201]-[202]. 
28 ibid [203]-[204]. 
29 See [88]-[109] for the relevant domestic law.  
30 ibid [205]. 
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It is submitted that the Grand Chamber was correct in reversing 

the Chamber’s decision on finding a violation of the substantive 

requirements under Article 2 in this case. Moreover, it will be 

argued that the Grand Chamber, on the broader question of when 

the Article should apply, was correct to limit the scope of what 

would constitute a substantive violation of Article 2.  

The ‘violation’ which the Chamber had found was 

concluded to be no more than mere negligence. What is not clear 

from the Chamber’s majority judgment is whether they were 

aware that they were significantly widening the liability that 

already existed from previous case law. As the joint dissenting 

opinion in the Chamber, provided by Judges Sajó and Tsotsoria, 

pointed out, the majority equated the current case to those of 

Mehmet Şentürk and Asiye Genc, which the dissenting judges argued 

was a mistake.31 The former case concerned a denial of medical 

service and the latter a systematic failure of the health service in 

that area. The facts of Lopes de Sousa Fernandes were significantly 

different to the existing lines of jurisprudence and should be 

distinguished. Unlike in Mehmet Şentürk, the hospital did provide 

treatment for the deceased, even though the treatment was 

negligent in that the patient’s symptoms were not diagnosed for 

some time. Moreover, the failure in the provision of healthcare in 

Lopes de Sousa Fernandes cannot be seen as systemic, especially if 

Asiye Genc is being used as the touchstone. In Asiye Genc there was 

a shortage of critical equipment over several hospitals and it was 

known by the authorities that there could be a high demand for 

their use. Here, the Grand Chamber decided that it had no such 

evidence which could lead it to a similar conclusion.32 It is hard 

 
31 Lopes de Sousa Fernandes v. Portugal (n18) page 33. 
32 Lopes de Sousa Fernandes v. Portugal (n2) [202]. 
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to escape the opinion that the Chamber applied existing case law 

incorrectly. In that sense, it was right of the Grand Chamber to 

overturn its decision.  

The key underlying issue in the case is whether 

substantive Article 2 liability should be imposed in standard 

examples of medical negligence, such as in the present case. 

Liability under the Convention for regular medical negligence had 

been explicitly ruled out in previous case law and this restriction 

was upheld by the Grand Chamber. It is submitted that such a 

restriction should be welcomed. It must be borne in mind that a 

violation under the ECHR is attributed to the State, which is not 

directly involved with the events of the case. It would be 

impossible for the State to prevent medical negligence in every 

case due to human error by doctors. Whilst the State can impose 

criminal penalties and establish professional bodies to uphold 

standards, which fulfils the procedural limb of Article 2, it can 

only impose regulations to mitigate the chances of medical 

negligence taking place. Essentially, the State is better placed to 

ensure ex post facto enforcement of medical standards. Its ability to 

prevent medical negligence is more limited. It follows that since 

medical negligence is not something the Government caused, nor 

can prevent completely, the State should not be held liable under 

the Convention unless something more, which links the State to 

the case, can be shown. There would be a substantial floodgates 

problem if Article 2 liability were to be expanded to all medical 

negligence cases. Moreover, there are policy concerns, notably 

relating to the use of public funds, about whether damages for a 

violation of Article 2 should be available in every medical 

negligence case when, under national law, there is meant to be a 

possibility to sue the healthcare provider.  

Additionally, as the dissenting judges in the Chamber 

judgement pointed out, the Chamber’s judgment would have 

imposed on States a ‘duty to provide a specific level of health-care 
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service for the purposes of Article 2(1)’.33 It is submitted that they 

were correct to point out this problem as this is not the purpose 

of the Convention, which does not address social and economic 

rights. Instead, the Convention protects civil and political rights, 

such as the rights to privacy (Article 8) and free speech (Article 

10). The dissenting judges, Sajó and Tsotsoria, also noted that the 

point that the present case would unlikely be a violation of the 

International Convention on Economic, Social and Cultural 

Rights.34 Considering the great variance in how healthcare is 

managed, organised, and funded across High Contracting Parties, 

the Court should be very reluctant to set a one-size-fits-all policy 

as to what healthcare should look like in each country. This has 

been emphasised in previous jurisprudence. In Sentges, the Court 

dismissed a claim that a patient’s Article 8 rights had been violated 

because he was not provided with a robotic arm to help him 

manage his illness.35 The Court reasoned that the manner of 

allocation of limited financial resources falls within the margin of 

appreciation given to States. It should be noted that whilst it has 

been established by case law that States have to provide 

‘emergency healthcare’, it remains to be seen how far that 

definition will stretch. Professor Kapelańska-Pręgowska has 

raised the interesting point that the Convention could require that 

States allocate sufficient resources to fund treatment such as 

chemotherapy as they could be considered urgent.36 If so, this 

could have significant financial implications for States in 

structuring the provision of healthcare. Should the law develop in 

 
33 Lopes de Sousa Fernandes v. Portugal (n18) page 34. 
34 ibid. 
35 Sentges v. the Netherlands App no 27677/02 (Chamber, ECHR, 8 July 
2003). 
36 Julia Kapelańska-Pręgowska, ‘Medical Negligence, Systemic 
Deficiency, or Denial of Emergency Healthcare? Reflections on the 
European Court of Human Rights Grand Chamber Judgment in 
Lopes de Sousa Fernandes v. Portugal of 19 December 2017 and 
Previous Case-law’ (2019) European Journal of Health Law 26, 43. 
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this way, it would mark a new expansion of the Convention, far 

beyond what was originally envisaged. It is conceded that Judges 

Sajó and Tsotsoria’s serves a powerful caution against the Court 

expand the scope of the law in such a fashion. Fortunately, the 

law has yet to make such a step and thus the dissenting judges’ 

point still has force.  

Judges Sajó and Tsotsoria went on to argue that the 

actual wording of the Convention in Article 2(1) makes reference 

to a person being 'intentionally’ deprived of life .37 Their argument 

is that the language of intention has made the Court slow to 

expand the meaning of negligence and caution should be shown 

before imposing Article 2 liability. This does not mean that direct 

intention is necessary for a violation of Article 2: the Grand 

Chamber’s judgment states that systemic failures – which are 

unlikely to be intentional – can give rise to liability. What Judges 

Sajó and Tsotsoria were saying is that, Article 2 should not be 

applied too readily in the absence of intention. They were of the 

opinion that a negligent doctor who had intended to treat the 

patient correctly should not fall under Article 2. Imposing liability 

on the State, especially if there exists an adequate regulatory 

protection for patients, for acts of mere medical negligence due 

to the actions of individuals, seems an overreach of the Article’s 

purpose. As the Grand Chamber points out, ‘the States’ 

substantive positive obligations relating to medical treatment are 

limited to a duty to regulate’.38 Under the Chamber’s approach, 

the State would become liable for a substantive violation of the 

most fundamental provision in the Convention, when the 

apparatus of the State had done all that it could reasonably do.  

A final point on why mere medical negligence should not 

be considered a substantive violation is that it would diminish the 

significance of actual substantive Article 2 violations. Judges Sajó 

 
37 Lopes de Sousa Fernandes v. Portugal (n18) page 34. 
38 Lopes de Sousa Fernandes v. Portugal (n2) [186]. 
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and Tsotsoria draw attention to the difference between life being 

taken on the one hand through medical negligence and on the 

other through the exercise of coercive power by the State.39 It 

seems incorrect to say police officers intentionally taking lives 

when controlling a riot should have the same seriousness, in terms 

of how Article 2 applies, as a doctor misdiagnosing a patient. It is 

highly likely that the State deliberately taking someone’s life would 

generally be perceived as a more egregious violation of the right 

to life than a doctor negligently treating their patient. It is wrong 

therefore that they should be treated the same way by the 

Convention. The key distinction between this extreme example 

and the facts of Lopes de Sousa Fernandes is the involvement of the 

State. For example, in McCann, the shooting of suspected 

terrorists could be attributed to the actions of the British 

Government in planning the operation.40 There, the UK took 

active steps, such as using the SAS (including troops with training 

to kill) which led to the deaths of the terrorists. It was a case 

concerning direct State action that led to a violation of Article 2. 

In simple medical negligence cases, the State does not play any 

role. The negligence is committed by a medical practitioner. 

There is an obvious gulf between the seriousness of the State 

intentionally putting an individual’s life at risk on the one hand 

and on the other a doctor who negligently misdiagnoses a patient. 

The justification for allowing Article 2 liability in certain medical 

negligence cases is that there is a nexus between the negligent 

event and the State, such as a failure to implement effective 

regulation, which makes the State responsible for the medical 

negligence. What the comparison to McCann demonstrates is that 

where there is a lack of a connection to the State, there should be 

no liability. 

 
39 Lopes de Sousa Fernandes v. Portugal (n18) page 34. 
40 McCann and Others v. United Kingdom App no 18984/91 (GC, ECHR, 
27 September 1995). 
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Having argued that the Grand Chamber was correct in limiting 

the scope of the substantive limb of Article 2, I will now consider 

whether the exceptional categories described by the Court are 

sufficiently clear. Particular attention should be paid to the tests 

formulated by the Grand Chamber to decide whether a case 

would be classified as ‘mere medical negligence’ or be considered 

as falling within one of the two ‘exceptional categories’, grouped 

together under the ‘denial of access to life-saving emergency 

treatment’ heading. To reiterate, the ‘exceptional categories’ are 

either: when there is deprivation of medical treatment while it is 

known the patient’s life is at risk; or where there is deprivation 

caused by systemic or structural failures. 

For a case to fall within the two ‘exceptional categories’, 

as opposed to being a ‘mere medical negligence’ case, the Court 

lists four requirements, which were noted above.41 The inclusion 

of the fourth, that the dysfunction must be the result of the failure 

of the State to comply with its regulatory obligation in the broad 

sense, in particular could cause problems.42 Since this requirement 

also applies in cases of ‘mere medical negligence’ where Article 2 

liability is imposed, it is strange that it is involved in the analysis 

of the exceptional cases of ‘denial of access to life-saving 

emergency treatment’. 

The first problem with its inclusion is that it casts doubt 

over the necessity of having the exceptional categories at all: if 

cases of ‘mere medical negligence’ can give rise to liability where 

the State has failed to provide an adequate regulatory regime, the 

 
41 Lopes de Sousa Fernandes v. Portugal (n2) [194-196]. These paragraphs 
were extracted earlier in this article on pages 139-140.  
42 ibid [196]. 
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exceptional categories which are meant to sit alongside this seem 

superfluous. This is because, whenever the four requirements of 

the test are met, liability would have already been established 

under the ‘mere medical negligence’ category.  

A second and related issue with the fourth test would be 

that the Court is making it more difficult to establish a substantive 

violation of Article 2 in the exceptional cases than under ‘mere 

medical negligence’, which would seem illogical. Considering the 

severity of the medical negligence in these cases, it is plain that 

these warrant liability under Article 2 more than ‘mere medical 

negligence’ cases and thus it would be counterintuitive of the 

Court to make it harder to establish liability. It is possible to reach 

this conclusion since the cumulative test for the exceptional 

categories contains two additional requirements (denial of 

healthcare when it is known the patient’s life is at risk and 

structural or systemic failures) as well as the requirements of a 

causal link and failure to comply with the regulatory obligation. 

By contrast, in ‘mere medical negligence’ cases only the latter two 

(causal link and lack of compliance) are required. The result is that 

the exceptional categories appear to be more extreme examples 

of the violation that would already exist for ‘mere medical 

negligence’ cases. It is possible, albeit unlikely, that the Grand 

Chamber intended this. They may have wanted to highlight more 

severe violations of Article 2, even though liability could already 

have been established on the lesser ground. But, considering that 

the result is a substantive violation of Article 2 regardless of the 

reasoning and that the consequences of such a violation are the 

same, the distinction seems to serve little purpose. The more 

realistic conclusion is that the implications of the inclusion of the 

fourth requirement were not intended by the Grand Chamber. It 

is notable that the Court did not give any normative reason for 

why this requirement was added. If, as I have suggested, the 

Grand Chamber intended the exceptional cases to be examples 

of severe medical negligence cases, they did not state that in their 
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judgment. It is more likely that they wanted the exceptional cases 

to sit alongside the mere medical negligence cases rather than to 

form a subset of them. This would be a more natural 

understanding of the phrase ‘exceptional categories’, i.e. as 

something different to the normal cases.  

There is a third issue with the exceptional categories. The 

majority judgment of the Grand Chamber states that there are 

two types of 'exceptional cases.43 However, in the following 

paragraph, the Court links them both together under the more 

general heading ‘denial of access to life-saving emergency 

treatment’,44 and then uses a single cumulative test to determine 

whether a case falls within the new broad category, seemingly 

dismissing any differences between them. It is observed that the 

first criterion of the four-part test (denial of treatment knowing a 

person’s life is at risk) corresponds to the first category of 

exceptional cases and the second criterion (systemic or structural 

dysfunction) to the second case. The first category concerns 

specific situations in which caregivers consciously compromise 

the life of an individual patient by refusing access to life-saving 

emergency treatment, which is drawn from cases such as Mehmet 

Şentürk. The second category concerns systematic failures which 

result in a patient being denied treatment, with the Court taking 

inspiration from cases such as Asiye Genç.  

This raises several issues. It is unclear why the judges 

would create two exceptional categories in the first place if they 

intended for them to be joined. The Grand Chamber gives no 

normative reason for this merger, just a mere one paragraph after 

creating them.45 Whilst they do both concern a denial of 

treatment, their factual backgrounds, as noted above, are 

different. The use of a single test, especially considering that the 

 
43 ibid [191]-[192].  
44 ibid [193]. 
45 See ibid [191]-[193].  
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criteria are cumulative, will cause difficulties. In order to give rise 

to liability, a case must include features from both existing strands 

of jurisprudence. By joining the two historic categories together 

under one test, the Grand Chamber treats these cases as 

essentially the same. This runs counter to existing jurisprudence 

and earlier parts of the judgment, where they are presented as 

different categories. Dr Lavrysen, co-editor of the Strasbourg 

Observer, argues that the first two criteria should be alternatives 

rather than cumulative, corresponding to their respective 

exceptional cases.46 

The reason why this merger is problematic is that it 

means that for a denial of treatment case to amount to a 

substantive Article 2 violation, a future case would have to meet 

a test based on two different strands of case law. In fact, it is 

unclear whether the previous cases, such as Asiye Genç and Mehmet 

Şentürk, would themselves attract liability under the newly 

formulated test. There would have to be a denial of treatment 

when the medical staff know a life was at risk as well as a 

systematic dysfunction. It is odd that the Grand Chamber, despite 

claiming to follow the previous Chamber judgments, has created 

a new test which would lead to different results in those same 

cases. 

 

 

 
46 Laurens Lavrysen, ‘Medical negligence after Lopes de Sousa 
Fernandes: a blank check to the Member States with respect to the 
substance of the right to life?’ (Strasbourg Observer, February 2018) 
<https://strasbourgobservers.com/2018/02/08/medical-negligence-
after-lopes-de-sousa-fernandes-a-blank-check-to-the-member-states-
with-respect-to-the-substance-of-the-right-to-life/#more-4090> 
accessed 14 February 2019.  

file:///C:/Users/Thomas/Downloads/%3chttps:/strasbourgobservers.com/2018/02/08/medical-negligence-after-lopes-de-sousa-fernandes-a-blank-check-to-the-member-states-with-respect-to-the-substance-of-the-right-to-life/
file:///C:/Users/Thomas/Downloads/%3chttps:/strasbourgobservers.com/2018/02/08/medical-negligence-after-lopes-de-sousa-fernandes-a-blank-check-to-the-member-states-with-respect-to-the-substance-of-the-right-to-life/
file:///C:/Users/Thomas/Downloads/%3chttps:/strasbourgobservers.com/2018/02/08/medical-negligence-after-lopes-de-sousa-fernandes-a-blank-check-to-the-member-states-with-respect-to-the-substance-of-the-right-to-life/
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The better approach, it is argued, is that there should be two ways 

for a substantive violation of Article 2 to be found. Firstly, there 

should be ‘mere medical negligence’ in the way that the Grand 

Chamber understood it. In these cases, there would only be a 

substantive violation where the State fails to implement an 

effective regulatory regime. Secondly, standing alongside this 

should be a single exceptional scenario: where a patient is 

deprived of life due to a systemic or structural dysfunction in the 

healthcare sector which the State has failed to resolve. The 

difference between the two, is that in the exceptional category 

there might not be medical negligence. In Asiye Genç it must be 

remembered the hospital was in no position to offer healthcare 

since it lacked the necessary facilities. It was not a case of 

negligence by the hospital, but instead a failing of the State to 

adequately equip them so they could provide the necessary 

emergency treatment.  

I disagree with the Grand Chamber that denial of 

healthcare where the patient’s life was knowingly put at risk 

should, in and of itself, give rise to liability under Article 2. The 

reason for this is that the ratio of Mehmet Şentürk is that Turkey 

was liable because of the insufficient nature of its domestic law 

on paying for emergency healthcare, which did not prevent 

accidents like that case from happening. Instead, Mehmet Şentürk 

and similar cases should fall under the ‘mere medical negligence’ 

heading. Thus, there will be liability where there is not an effective 

regulatory regime. It is submitted that there should not be Article 

2 liability in all cases of denial of treatment; there must be 

something that links the denial to the State.  

I accept that this prima facie goes against how Mehmet 

Şentürk was understood by the Grand Chamber in Lopes de Sousa 

Fernandes, since it would not have classified it as a ‘mere medical 
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negligence’ case, but it is submitted this is entirely in accordance 

with how the Grand Chamber would have established liability 

under their exceptional category. It must be remembered that 

under the four-part test, the regulatory requirement had to be 

considered anyway. Therefore, even under the Grand Chamber’s 

formulation, for liability to be established there had to be a failure 

of regulation before the Court could conclude that there was a 

denial of healthcare where it was known the patient’s life was at 

risk. It is submitted that rather than a Mehmet Şentürk type case 

being unhelpfully categorised as a separate exceptional case, it 

should just be considered along with other ‘mere medical 

negligence’ cases. Analysing the case under this heading means 

that the concerns noted about the four-part test above do not 

arise. That is, it would still be possible to find an Article 2 

violation for a Mehmet Şentürk type case even though the four-part 

test has seemingly raised the threshold. Professor Kapelańska-

Pręgowska would disagree with my treatment of Mehmet Şentürk, 

as she would class the case as a ‘denial of treatment case’.47 I 

believe she is wrong to reach this conclusion. Respectfully, her 

error lies in a simple, but fundamental, oversight of the reasoning 

of the Chamber in Mehmet Şentürk. She argues that the mere denial 

of treatment alone was enough to engage state responsibility. 

However, in my opinion it is difficult to see why the State would 

be liable for the negligence of medical professionals in refusing 

treatment in a single case. The reasoning in Mehmet Şentürk is not 

overly clear, with the Chamber simply stating that the national 

bodies are not exonerated from liability simply because she was 

not meant to have to pay.48 It is likely this has led to the difficulties 

with how the Grand Chamber in Lopes de Sousa Fernandes 

interpreted it.  However, the Chamber goes on to emphasise that 

the confusing state of Turkish law on the relevant issue of 

payment, which does provide a connection between the negligent 

 
47 Kapelańska-Pręgowska (n38) 35. 
48Mehmet Şentürk and Bekir Şentürk v. Turkey (n6) [95].  
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act and the State, which justifies the imposition of Article 2 

liability. If Mehmet Şentürk is understood in this way, it is easy to 

see that classifying it as a ‘denial of treatment’ case, whilst 

seemingly attractive, is unhelpful. It is not the denial of treatment 

itself that justifies Article 2 liability, but only where there is failure 

of the State to prevent that lack of treatment. This was 

overlooked by the Grand Chamber and Professor Kapelańska-

Pręgowska.  

I further depart from the Grand Chamber over how I 

would distinguish between the ‘mere medical negligence’ and 

exceptional cases. Instead of the four-part test, only the second 

and third requirements (systemic or structural failings and 

causality) should be used. It has been explained above why the 

inclusion of the first test (knowledge that the patient’s life is at 

risk) and fourth test (a lack of effective regulation), should not 

feature at all in determining whether there is structural or systemic 

dysfunction of the health system.49 If the facts of a case fail to 

meet this test, then it would have to be examined under the ‘mere 

medical negligence’ requirements. It is submitted that this 

approach would provide welcome clarity and fits better with the 

case law than the Grand Chamber’s attempt at restating the law. 

 

The result is that the Grand Chamber’s judgment is a mixed 

success. It succeeded in reversing the Chamber’s unwise widening 

of the substantive limb of Article 2, which seemingly imposed 

Article 2 liability in all medical negligence claims. The Grand 

Chamber’s consolidation of previous case law, however, is 

fraught with internal inconsistencies and contradictions. Whilst 

the Court successfully acknowledged the two existing parallel 

 
49 See Section 5 of this article for a discussion of the fourth test.  
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types of cases that could give rise to liability, they then confusingly 

and unwisely tried to merge them. Moreover, the criteria given to 

aid future courts seem more of a hindrance than a help given 

these issues.  

This being said, in cases of ‘mere medical negligence’ the 

Grand Chamber’s ruling will be of some use. It means that in 

those cases, the Court need only examine whether the State had 

put an effective framework in place. In the recent Chamber 

judgment of Tülay Yıldız v. Turkey, the Court held that the 

existence of such a framework absolved Turkey of any 

substantive liability.50 It will be in cases where the ‘exceptional 

categories’ are engaged that the difficulties in the Grand 

Chamber’s judgment will be revealed. Future judgments should 

rectify the mistakes in Lopes de Sousa Fernandes and set out to clarify 

the law on substantive violations of Article 2 concerning medical 

negligence, where this case failed to do so. By simply adopting a 

single exceptional category to go alongside the ‘mere medical 

negligence’ cases and simplifying the test that is used to identify 

which category a case falls into, the Court could make the law 

more coherent and easier to apply.  

 

  

 
50 Tülay Yıldız v. Turkey App No 61772/12 (Chamber, ECHR, 11 
December 2018). 
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Abstract—This article evaluates the criminal offence that 

purports to prohibit motorists from using portable electronic 

devices whilst driving motor vehicles on roads. It argues that the 

offence is deficient because it prohibits neither the use of non-

hand-held electronic devices, nor ‘offline’ use of hand-held ones. 

The offence’s inability to proscribe driving motorists’ use of many 

modern technologies means that it fails to vindicate the safety-

enhancing policy which motivated its creation. Furthermore, no 

alternative driving-related criminal offence appears capable of 

biting on device use that falls outside the scope of the specific 

offence. To remedy this mischief, three reforms to the specific 

offence are proposed.   
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‘It would have been much better to have drafted legislation which was less 

cumbersome but its effect is clear. The legislation does not prohibit all use of 

a mobile phone held while driving….’ 

‘Hand-held devices which have no interactive communication 

function are not included in the definition. Thus, if while driving, a person 

takes photographs or films on an ordinary digital camera he is not in breach 

of the regulation.’ 

   Thirlwall LJ, DPP v Barreto1 

 

According to the RAC’s 2018 ‘Report On Motoring’, 25% of 

British motorists make or receive calls on a hand-held mobile 

phone while driving a vehicle.2 19% check texts, emails or social 

media while so doing. These findings are concerning because, for 

reasons laid out below, vehicle control skills deteriorate when 

mobile phones or portable electronic devices are used while 

driving. In 2011, the World Health Organisation3 concluded that 

use of such devices while driving can, amongst other things, 

lengthen motorists’ reaction times to unexpected driving-related 

events, shorten ‘following’ distances between one motorist and 

the vehicle in front, and compromise abilities to maintain correct 

 
1 [2019] EWHC 2044, [47] and [35] 
2 p46: <https://www.rac.co.uk/pdfs/report-on-
motoring/rac10483_rom-2018_content_web> (21 September 2018, 
accessed 13 March 2020) 
3<https://www.who.int/violence_injury_prevention/publications/roa
d_traffic/distracted_driving_en.pdf?ua=1> (14 February 2011, 
accessed 10 March 2020) See also similar 2018 findings of the Royal 
Society for the Prevention of Accidents: 
<https://www.gov.uk/government/statistical-data-sets/ras50-
contributory-factors> (26 September 2019, accessed 10 March 2020) 

https://www.rac.co.uk/pdfs/report-on-motoring/rac10483_rom-2018_content_web
https://www.rac.co.uk/pdfs/report-on-motoring/rac10483_rom-2018_content_web
https://www.who.int/violence_injury_prevention/publications/road_traffic/distracted_driving_en.pdf?ua=1
https://www.who.int/violence_injury_prevention/publications/road_traffic/distracted_driving_en.pdf?ua=1
https://www.gov.uk/government/statistical-data-sets/ras50-contributory-factors%3E%20(26
https://www.gov.uk/government/statistical-data-sets/ras50-contributory-factors%3E%20(26
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road position. As early as 1994, one study found that experienced 

motorists’ hazard perception skills revert to the level of a beginner 

when distracted by a mobile phone.4 Such impairment increases 

the likelihood of involvement in a road traffic accident.5 In 2017 

the Department for Transport recorded 773 casualties associated 

with road traffic collisions where a driver’s mobile device use was 

a contributory factor in the accident. All associated expense and 

hardship could have been avoided, had the offending motorist 

refrained from using their mobile device while driving. 

To reduce avoidable road traffic accidents and associated 

human casualties, it is appropriate and desirable to legally prohibit 

motorists from using distracting portable electronic devices while 

driving a vehicle. Such regulation of individual conduct is justified 

by a concern to prevent harm to other persons and property.6 

 
4 McKenna, F., & Crick, J. ‘Hazard perception in drivers: a 
methodology for testing and training’ (1994) Transport Research 
Laboratory Report, CR313  
5<https://www.rospa.com/rospaweb/docs/advice-services/road-
safety/drivers/driver-distraction.pdf> esp. p4 (July 2017, accessed 13 
March 2020)  
6 In the course of editing this work, discussions arose about whether the 
forthcoming driving-related regulations could be charged as 
‘paternalistic’ because they seek to regulate personal conduct. In the 
author’s view, the charge is misplaced: (1) A great deal of law regulates 
how persons conduct themselves; only in relation to a small subgroup 
of laws is the paternalism charge is appropriate and interesting. The 
charge applies, appropriately, to state intervention which primarily seeks 
to bring about the good of the regulated subject herself. By contrast, the 
primary aim of these regulations is the protection of others (see 3A, 
below). Furthermore: (2) paternalistic interventions have, at least since 
J.S. Mill, been felt defensible when they seek to prevent ‘harm’ to others. 
That is a central aim of these regulations (and, to pre-empt a reply, this 
point is not displaced by the supposition that regulators’ collateral 
concerns may have related to ensuring the safety of the driving motorist 
themselves). For these twin reasons, it is suggested that the paternalism 

https://www.rospa.com/rospaweb/docs/advice-services/road-safety/drivers/driver-distraction.pdf
https://www.rospa.com/rospaweb/docs/advice-services/road-safety/drivers/driver-distraction.pdf
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Unfortunately, the regulation which presently aims to achieve this 

is unfit for purpose. Regulation 110 of the Road Vehicles 

(Construction and Use) (Amendment) (No 4) Regulations 1986 

(hereafter ‘Regulation 110’) only prohibits driving motorists from 

using hand-held devices to exchange data with other devices or the 

internet. The Regulation 110 does not prohibit driving motorists’ 

use of devices without internet connectivity. It also fails to 

prohibit driving motorists’ use of devices which exchange data 

without ever needing to be held in one’s hand (the dangers 

associated with which are discussed in Part 2, below). Law reform 

should be undertaken without delay. As technology advances, the 

number and variety of dangerously distracting offline and non-

handheld electronic devices will increase. If future motorists use 

such devices while driving, the number of distracted road users 

(and, therefore, the risk and/or prevalence of avoidable road 

traffic accidents) may further increase. Anticipating such 

developments, this article argues for the broadening of Regulation 

110 to expose to specific legal sanction motorists who, for any 

purpose, ‘operate’ any ‘mobile phone’ or ‘portable electronic 

device’ while driving. Lowering the threshold of liability in this 

manner would allow a greater range of appreciably dangerous and 

distracting uses of mobile technology to attract criminal liability 

under this specific offence. Deterrence against such use would be 

most effective if these changes (and penalties associated with the 

offence) were widely publicised, and police enforcement was 

effective7 and consistent.8 

 
debate is misplaced and distracting and that, in any event, the regulations 
are readily defensible under conventional ‘harm’ principles. 
7 Indeed, lowering the threshold of liability will likely facilitate effective 
enforcement. Ambiguities about precisely which uses and devices fall 
within the regulation (discussed below) would be obviated, allowing the 
offence to be invoked with greater consistency and confidence. 
8 For the twin value of effective enforcement and publishing penalties 
(rather than simply increasing penalties), see [46] and [59]-[65]: 
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To make this argument, the analysis begins by explaining 

why it is dangerous to use a mobile phone while driving. 

Attention then turns to the current legal regulation of driving 

motorists’ use of mobile phones and other devices. Afterward, 

the ‘driving whilst using a mobile phone offence’ is compared 

with other driving-related criminal offences (in terms of 

substantive rules and imposable sanctions) to illustrate precisely 

why the former should be amended. Finally, the aforementioned 

two reforms are proposed and, after considering how the issue is 

managed in overseas jurisdictions, regulation of some ‘hands-free’ 

telephone kits and portable Global Positioning Systems (‘GPS’) 

is advised.  

 

The Transport Research Laboratory (‘TRL’) has found that any 

‘cognitively complex’ task performed while driving will impair a 

motorist’s vehicle control. The more the motorist has to think 

about a task, the more they will be distracted from driving. If the 

task requires the motorist to use their hands in some way, or avert 

their eyes from the road, the distraction becomes greater still. In 

light of these factors, Dr Shaun Helman – chief scientist at TRL 

– attests that there is a ‘hierarchy’9  of distracting tasks. Having a 

hand-held telephone conversation is toward the upper end 

because the task is cognitively complex and requires the 

 
<https://assets.publishing.service.gov.uk/government/uploads/syste
m/uploads/attachment_data/file/565100/mobile-phones-driving-
consultation-impact-assessment.pdf 1> (1 July 2016, accessed 25 March 
2020) 
9 It should be stressed that no firm, official ‘hierarchy’ can be 
constructed because the degree of cognitive complexity required for any 
task will depend on the particular circumstances of each case. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/565100/mobile-phones-driving-consultation-impact-assessment.pdf%3E%20(1
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/565100/mobile-phones-driving-consultation-impact-assessment.pdf%3E%20(1
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/565100/mobile-phones-driving-consultation-impact-assessment.pdf%3E%20(1
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motorist’s hands.10 Perhaps surprisingly, hands-free telephone 

conversations are similarly highly distracting. The cognitive 

complexity associated with a hands-free telephone call is such 

that, for up to five minutes after it concludes, the motorist 

remains around four times more likely to be involved in a road 

traffic accident than would ordinarily be expected.11 Somewhere 

toward the middle of the hierarchy are tasks like tuning one’s 

radio or dealing with climate controls. These are cognitively 

straightforward and require only short periods of hand use and 

visual attention. The least distracting tasks of all would require 

only very momentary manual or visual engagement; reading a 

traffic sign, for example. 

Using a mobile phone or portable electronic device while 

driving, for any purpose, negatively impacts driving performance. 

Both classes of device entail considerable cognitive complexity in 

the discharge of their functions; the ‘output’ of the device (e.g. 

displaying online or offline material on an electronic screen, 

spoken words of a telephone caller) changes in response to (and 

usually requires further responses from) the motorist. Indeed, 

some uses require very great cognitive complexity –checking 

social media or playing a video game while driving, for example 

(in both cases, the motorist must divert visual and manual 

attention away from driving, and process the information being 

viewed). What’s important, for present purposes, is to appreciate 

that for both mobile phones and portable electronic devices, the 

minimum cognitive complexity involved with most of the online or 

offline functionalities they offer will cause a dangerous 

 
10 House of Commons Transport Committee, ‘Road Safety: mobile 
phones’, HC 2329, Q6: 
<http://data.parliament.uk/writtenevidence/committeeevidence.svc/
evidencedocument/transport-committee/road-safety-mobile-
phones/oral/103088.html> (12 June 2019, accessed 5 March 2020) 
11 ibid, Q16 

http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/transport-committee/road-safety-mobile-phones/oral/103088.html%3E%20(12
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/transport-committee/road-safety-mobile-phones/oral/103088.html%3E%20(12
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/transport-committee/road-safety-mobile-phones/oral/103088.html%3E%20(12
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depreciation in driving ability.12 That is why mobile phones and 

electronic portable devices are comparably distracting and can 

justifiably be considered and regulated together. 

  

S41 Road Traffic Act 1972 empowers the Transport Secretary to 

make secondary legislation regulating the construction and use of 

motor vehicles. In 1986, this power was exercised to introduce 

the Road Vehicles (Construction and Use) Regulations. These 

contained basic safety standards with which vehicle construction 

industries had to comply; that, for example, every vehicle had to 

provide seatbelts13 and could not emit any avoidable smoke or 

vapour.14 In 2003, Regulation 110 was inserted into the 1986 

regulations. So far as is relevant, Regulation 110 is as follows: 

 

‘110. Mobile telephones 

(1) No person shall drive a motor vehicle on a road if he 

is using— 

(a) a hand-held mobile telephone; or 

 
12 Some tasks associated with mobile phones and portable electronic 
devices are, of course, far less distracting than this (e.g. picking one up 
or switching one off; the manual and visual attention required is only 
minimal). However, as is discussed below (at 3(A)), such momentary 
uses fall outside the policy motivating Regulation 110, so should not be 
prohibited alongside the dangerously distracting exercises of electronic 
functionality here discussed. 
13 reg47, The Road Vehicles (Construction and Use) Regulations 1986 
SI 1986/1078 
14 reg61, ibid 
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(b) a hand-held device of a kind specified in 

paragraph (4). 

(4) A device referred to in paragraphs (1)(b), (2)(b) and 

(3)(b) is a device, other than a two-way radio, which 

performs an interactive communication function by 

transmitting and receiving data.’ 

 

Regulation 110 was introduced in light of evidence 

collected by TRL in the 1990s, which suggested that use of mobile 

phones while driving was both prevalent and demonstrably 

unsafe.15 Cognisant of that evidence, in 2000 the Government 

cautioned that, if motorists did not stop using their mobile 

phones while driving, they would review the case for creating a 

specific offence prohibiting such use (other driving-related 

criminal offences then existing are outlined in part 4, below).16 

Motorists did not stop using their mobile phones while driving, 

so Regulation 110 was enacted. Of course, lawmakers regulated 

only those uses of mobile phones which were prevalent in 2003 

(i.e. largely, telephone calls and text messages).17 This is important 

 
15 ‘Driving and mobile phones’, House of Commons Briefing Paper 
SN366, November 2016, p.4 
<https://researchbriefings.parliament.uk/ResearchBriefing/Summary
/SN00366#fullreport> (8 November 2016, accessed 29 February 
2020) 
16 ‘Tomorrow’s roads: safer for everyone’, Department for the 
Environment, Transport and the Regions, March 2000, Chapter 3 p.26 
<https://webarchive.nationalarchives.gov.uk/20100202151921/http:/
/www.dft.gov.uk/pgr/roadsafety/strategytargetsperformance/tomorr
owsroadssaferforeveryone> (1 March 2000, accessed 15 March 2020) 
17 That is, lawmakers did not foresee how technology would develop, 
and drafted Regulation 110 only to reflect what was available in 2003. 
There are ‘gaps’ in the regulation today not because there was deliberate 
legislative restraint in 2003, but because modern technology now has 
developed far beyond the uses and devices that constituted a mischief 
in (and were reflected in research prior to) Regulation 110. 

https://researchbriefings.parliament.uk/ResearchBriefing/Summary/SN00366#fullreport
https://researchbriefings.parliament.uk/ResearchBriefing/Summary/SN00366#fullreport
https://webarchive.nationalarchives.gov.uk/20100202151921/http:/www.dft.gov.uk/pgr/roadsafety/strategytargetsperformance/tomorrowsroadssaferforeveryone
https://webarchive.nationalarchives.gov.uk/20100202151921/http:/www.dft.gov.uk/pgr/roadsafety/strategytargetsperformance/tomorrowsroadssaferforeveryone
https://webarchive.nationalarchives.gov.uk/20100202151921/http:/www.dft.gov.uk/pgr/roadsafety/strategytargetsperformance/tomorrowsroadssaferforeveryone
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background. It illustrates that the policy motivating Regulation 

110 was to increase road safety by specifically prohibiting use of 

new portable technologies which, while widely used, were 

appreciably dangerous and distracting to driving motorists. 

In 2006, breach of Regulation 110 became a criminal 

offence contrary to s41(D)(b) Road Traffic Act 199818 (hereafter 

‘s41(D)(b)’): 

 

‘41. Breach of requirements as to control of vehicle, 

mobile telephones etc. 

A person who contravenes or fails to comply with a 

construction and use requirement— 

(b) as to not driving… a motor vehicle while using a 

hand-held mobile telephone  or other hand-held 

interactive communication device… is guilty of an 

offence’ 

 

Before going any further, it is important to understand 

that this article argues for reform of Regulation 110, not of 

s41(D)(b). It is appropriate and desirable that s41(D)(b) should 

impose criminal liability on those who breach the underlying 

regulation, given that criminal penalties might deter against using 

a mobile phone while driving, thereby decreasing distracted 

driving and increasing road safety. What is problematic is the 

substance of the underlying regulation. It should henceforth be 

remembered that when this article refers to Regulation 110, 

attention is being drawn specifically to the unsatisfactory phrasing 

and meaning of the substantive rules it presently contains. When 

s41(D)(b) is cited, we are concerned not with the substance of the 

rules in Regulation 110, but with the fact that criminal liability 

arises from their breach.  

 
18 As amended by s26 Road Safety Act 2006 
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Regulation 110 can be broken into four parts. To have breached 

it, the motorist must have: (1) driven, a (2) motor vehicle on a 

road, while (3) ‘using’, either a (4.i) hand-held mobile telephone 

or (4.ii) ‘hand-held device’ which performs an ‘interactive 

communication function by transmitting and receiving data’. 

‘The law on the first two criteria is clear. As to (1), the 

common law provides that a person will be ‘driving’ if they are ‘in 

control’ of a vehicle’s movement and direction.19 Consequently, a 

person will be ‘driving’ if seated behind the steering wheel of a 

vehicle which, while stationary, has an ignited engine.20 As regards  

(2), a ‘motor vehicle’ is defined by the 1986 Regulations as ‘a 

mechanically propelled vehicle intended or adapted for use on 

roads’.21 Any car, motorbike, heavy goods vehicle etc. will clearly 

be a ‘motor vehicle’. 

The problems with Regulation 110 lie in criteria (3) and 

(4). As to (4), which can be dealt with shortly, a device is ‘hand-

held’ if it in fact is held by the driver while its interactive 

communication function is exercised, or must be held at some 

point to invoke or manage that function.22 If a device need not 

be held to instigate or manage the functions discussed in (3), 

below, its operation by a driving motorist can never contravene 

Regulation 110. 

Criterion (3) is most problematic. The issues were 

exposed in DPP v Barreto. The appellant, who had been 

apprehended after using his smartphone while driving to record 

video footage of a nearby road traffic accident, was charged with 

 
19 DPP v Alderton [2003] EWHC 2917, para 23 
20 Planton v DPP [2011] All ER (D) 11 
21 reg3, The Road Vehicles (Construction and Use) Regulations 1986 
22 Reg(110(6)(a)) 
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an offence contrary to s41D(b). Lady Justice Thirlwall, having 

properly construed Regulation 110 and s41(D)(b), held that 

‘mobile telephones’ and ‘hand-held devices’ are only in ‘use’ for 

the purposes of the Regulation when being operated to transmit 

or receive data.23 This is because the word ‘other’ in s41(D)(b) 

functionally equates ‘hand-held interactive communication 

devices’ with ‘hand-held mobile telephones’; in both cases, not 

simply the former, there must be some communicative 

functionality for the regulation to bite. On this interpretation a 

mobile phone or hand-held device isn’t being ‘used’ if it is 

exercising an offline function only. Writing a text message while 

driving doesn’t trigger Regulation 110. Sending that message will 

do so. 

This highly literal and narrow interpretation runs 

contrary to the policy motivating Regulation 110 (i.e. the 

approach is not conductive to bringing new portable technologies 

within the specific s41(D)(b) offence). However, it is doubtful 

whether a broader, purposive interpretation could safely have 

been adopted. Considerable linguistic strain would have been 

required to bring, for example, digital cameras, digital gaming 

devices and offline tablets within the existing categories of ‘hand-

held mobile telephone’ and ‘hand-held device which performs an 

interactive communication function’. Even if the court had 

succeeded in so doing, the problem would remain for future 

courts facing the same task as technology develops further 

beyond what was available in 2003. Indeed, in this light, the 

narrow interpretation in Barreto might appear something of a 

blessing in disguise. In highlighting (or, perhaps, creating through 

interpretation) the legal lacuna whereby digital cameras, portable 

gaming devices (etc.) are clearly not specifically prohibited, the 

Court of Appeal have provided a strong and urgent reason for the 

legislature to take stock of the 17 years’ worth of research and 

 
23 Barreto, para 37 
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technological developments that have accrued since 2003 and 

update Regulation 110 accordingly. As long as Lady Justice 

Thirlwall’s approach remains good law, it is strikingly apparent 

that the policy motivating Regulation 110 is not being vindicated. 

Rather than being an object of our resentment, then, Barreto, 

could be praised for incentivising the legislature to begin the 

peculiar process of circumspect and well-informed law review for 

which they are esteemed and, should law reform occur, relieving 

future courts from an increasingly onerous interpretive burden. 

To recapitulate before proceeding; the s41(D)(b) offence 

is committed only if a motorist, while driving a motor vehicle on 

the road, uses a device to exercise a function which involves the 

transmitting or receipt of data, when that device is actually in the 

hand or must have been at some stage to initiate or manage the 

communicative function. 

 

When a driving motorist uses mobile technology in a manner that 

falls outside Regulation 110 and s41(D)(b), it is possible 

(depending on the facts) that criminal liability may be incurred 

under another driving-related offence. To appreciate precisely 

why Regulation 110 requires reform notwithstanding availability 

of liability under other offences, a summary of these alternative 

offences is required. Unfortunately, there is rather unprincipled 

and confusing overlap and separation between these offences and 

s41(D)(b), in terms of their substantive requirements and 

imposable penalties. To assist in the forthcoming comparison, the 
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substance and penalties associated with the s41(D)(b) offence are 

stated below. 

 

‘Using a mobile phone while driving, s41(D)(b) 

(a) Requirements: Defendant must have driven a motor 

vehicle on a road while using [to exchange data] a hand-

held mobile telephone or hand-held device with an 

interactive communication function 

(b) Roadside penalty: £200 and 6 penalty points. 

(c) Maximum sentence after trial: £2,000 or driving 

disqualification.’24 

 

The three alternative offences are outlined in turn, each 

followed by a comment on whether and how they intersect with 

s41(D)(b). 

 

i. Driving without reasonable consideration for 

other persons, Road Traffic Act 1988 (‘RTA 1988’), 

s3 

(a) Requirements: Defendant must have driven a 

mechanically propelled vehicle on a road or other public 

place and in fact inconvenienced other persons.25 For 

example flashing lights to force drivers in front to give 

way, braking without good cause or driving through a 

puddle causing pedestrians to be splashed.26 

(b) Roadside penalty: Up to £100 and 3 penalty points. 

 
24 Penalties: <https://www.rac.co.uk/drive/advice/legal/mobile-
phone-laws/> (12 November 2019, accessed 5 March 2020) 
25 RTA 1988, s3ZA(4) 
26 <https://www.cps.gov.uk/legal-guidance/road-traffic-charging> (3 
January 2019, accessed 10 March 2020) 

https://www.rac.co.uk/drive/advice/legal/mobile-phone-laws/
https://www.rac.co.uk/drive/advice/legal/mobile-phone-laws/
https://www.cps.gov.uk/legal-guidance/road-traffic-charging%3E%20(3
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(c) Maximum sentence after trial: Unlimited fine and 

imposition of between 3 and 9 penalty points, or 

disqualification for fixed period.27 

 

This offence could bite on the driving motorist who, 

while distracted by use of any electronic device (including but not 

limited to data-exchanging hand-held devices) in some sense 

inconveniences another person. Facts satisfying this offence 

could also ground a claim in the tort of nuisance against the 

offending motorist, so long as the inconvenience is sufficiently 

grave to constitute an interference with the affected person’s 

rights. This offence could, then, impose criminal liability in 

respect of devices which fall outside the scope of Regulation 110 

and s41(D)(b). What is strange, however, is that although the 

conduct prohibited by this offence is more objectionable than that 

under s41(D)(b) (i.e. here, electronic device use and conduct 

which has inconvenienced another person), roadside penalties for 

‘driving without reasonable consideration for other persons’ are 

lower than those imposable under the mobile phone offence. That 

is, inconveniencing others when making a telephone call while 

driving attracts a lighter roadside fine and fewer penalty points 

than making a telephone call while driving per se.  Thankfully, this 

counter-intuitive scheme of sanctioning disappears upon 

conviction, where the maximum sentence for this offence 

exceeds that which is imposable under s41(D)(b); setting aside 

disqualification, which both offences may impose, ‘driving 

without reasonable consideration for other persons’ allows 

imposition of higher financial penalties and requires imposition of 

penalty points (cf. points cannot be imposed alongside a fine 

pursuant to s41(D)(b)). 

 

 
27 Penalties: <https://www.rac.co.uk/drive/advice/legal/driving-
offences/> 
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ii. Driving without due care and attention (‘careless 

driving’), RTA 1988, s3 

(a) Requirements: Defendant must haven driven a 

mechanically propelled vehicle on a road or other public 

place in a manner that, objectively judged, fell below the 

standard expected of a competent and careful driver.28 

For example, overtaking on the inside, emerging from a 

side road into the path of another vehicle or 

inadvertently driving through a red light.29 

(b) Roadside penalty: Up to £100 and 3 penalty points. 

(c) Maximum sentence after trial: Unlimited fine and 

imposition of between 3 and 9 penalty points, or 

disqualification for fixed period.30 

 

What is crucial to understand about this offence is that, 

in assessing whether a motorist’s driving was ‘careless’, no 

relevance is attached to the fact that, at the material time, a 

separate driving-related offence was being committed. That is, 

driving will not be ‘careless’ simply because the motorist was in 

fact committing an offence contrary to s41(D)(b). Indeed, Crown 

Prosecution Service (‘CPS’) guidelines advise that where hand-

held device use ‘is the only relevant aspect of the case’, the specific 

offence should be used. Two consequences flow from this. First, 

it appears that the ‘careless driving’ offence is appropriate when 

the driving motorist, in addition to using a hand-held device for 

data exchange, does something else that is objectionable. When, 

for example, a motorist loses control of their vehicle while 

speaking on a hand-held telephone, hand-held device use is no 

longer ‘the only relevant aspect of the case’ and the ‘careless 

 
28 RTA 1988, s3ZA(2) 
29 No. 27 
30 No. 28 
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driving’ charge is available. Second, the ‘careless driving’ offence 

appears available when a driving motorist uses a device falling 

outside the scope of Regulation 110, but without the requirement 

that they do something else that is objectionable. In light of CPS 

examples that ‘tuning a car radio’ and ‘selecting and lighting a 

cigarette’ can constitute careless driving,31 distracting use of an 

iPad, ‘offline’ mobile phone or other device would, without more, 

appear to satisfy the offence.32 

Two evaluative observations are apposite. First, again, 

the roadside penalties for this offence are lower than those 

imposable pursuant to s41(D)(b). The motorist who commits the 

s41(D)(b) offence and drives carelessly would receive a roadside 

penalty half as grave as she who only commits the s41(D)(b) 

offence.33 Second, it is odd that, in cases where there has been no 

impairment in vehicle control, different roadside penalties attach 

in respect of data-exchanging (s41(D)(b)) and ‘offline’ devices 

(this offence) given that, as it happens, neither class of device is 

inherently more distracting than the other. Both may be used to 

 
31 No. 27 
32 There is of course little, if any, logical basis for retaining simple mobile 
phone use (i.e. use without some other objectionable fact like loss of 
vehicle control) and simple ‘offline’ device use in different criminal 
offences. The distinction is arbitrary because both are iterations of the 
same offensive behaviour (i.e. dangerously distracting portable electronic 
device use), are thus similarly objectionable (i.e. such use is dangerously 
distracting and avoidable) but nevertheless attract different roadside 
penalties and maximum sentences. To remedy this, this article is 
advocating for the broadening of Regulation 110 so that both these types 
of electronic device use fall within s41(D)(b). 
33 In effect, the s41(D)(b) offence is overridden by the ‘careless driving’ 
offence, and roadside penalties are imposed pursuant to the sanctioning 
scheme of the latter. 
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exercise functions that are distracting to a lesser34 or greater35 

degree, depending on the required cognitive complexity, hand use 

and visual attention. Imposing comparatively lighter roadside 

sanctions in respect of ‘offline’ devices is arbitrary, then, because 

‘offline’ tasks can be just as dangerously distracting as ‘online’ 

ones. 

 

iii. Dangerous driving RTA 1988, s2 

(a) Requirements: Defendant must have driven a 

mechanically propelled vehicle on a road or other public 

place in a manner that fell far below the standard 

expected of a competent and careful driver and it must 

have been obvious to a competent and careful driver that 

driving in such a manner would be dangerous. For 

example, street-racing, failing to have proper and safe 

regard for vulnerable road users (such as cyclists or horse 

riders) or driving much too close to the vehicle in front.36 

(b) Roadside penalty: Penalised only in court. 

(c) Maximum sentence after trial: Triable either way. 

Summarily, an unlimited fine and/or six months’ 

custodial sentence. On indictment, two years’ custodial 

sentence. 37 

 

Mercifully, operation of this offence largely mirrors that of 

‘careless driving’. It is irrelevant to assessment of whether driving 

was ‘dangerous’ that at the material time, grounds for the 

s41(D)(b) offence were present. The offence is only available if, 

 
34 Online: Pausing a song streamed from Spotify. Offline: Switching 
off a mobile phone. 
35 Online: Browsing social media. Offline: Using an offline video-
gaming console while driving. 
36 No. 27 
37 No. 28 
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in addition to hand-held mobile phone use, the ‘driving falling far 

below’ and ‘obvious to a competent and careful driver’ limbs are 

satisfied. The offence can, indeed, bite on use of devices falling 

outside the scope of Regulation 110 and s41(D)(b), so long as 

both limbs are made out. 

However, this offence does not fill the gaps in Regulation 

110 because the former is engaged in substantively different 

situations to the latter. S41(D)(b) bites on behaviour which is 

likely to render driving hazardous, engaging before there is actual 

loss of vehicle control. Remember, this comparative analysis 

seeks offences which can assist in vindicating the danger-preventing 

policy motivating Regulation 110. ‘Dangerous driving’ does not 

assist us because it cannot be used to charge the motorist who, 

while not yet having lost control of their vehicle, risks such 

hazardous driving in future by beginning to use an electronic 

device.   

In light of all the above, attention should be drawn to a 

substantively inaccurate passage in DPP v Barreto. At paragraph 

51, Lady Justice Thirlwall advised against motorists thinking that 

her narrow interpretation of Regulation 110 and s41(D)(b) was ‘a 

green light for people to make films [recorded on hand-held 

devices] as they drive’, given that ‘driving while filming events… 

may be cogent evidence of careless driving, and possibly of 

dangerous driving’ which ‘on conviction may result in the 

imposition of penalties significantly more serious than those 

which flow from breach of [Regulation 110]’. This is not wholly 

accurate. True, ‘careless driving’ would be available in the 

circumstances described, given that the offence does not seem to 

require appreciable deterioration in vehicle control. Also accurate 

is the comment that penalties upon conviction under the ‘careless 

driving’ offence may be ‘substantially more serious’ than under 

s41(D)(b) (as only under ‘careless driving’ can both a fine and 

penalty points be imposed). However, ‘dangerous driving’ would 
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be unavailable in the circumstances described; the charge could be 

used only if driving ‘fell far below the standard expected of a 

careful and competent driver’ and where the dangerousness of 

such driving would have been ‘obvious’ to a competent and 

careless driver. That these elements are necessary for the offence 

is misleadingly overlooked in paragraph 51. The oversight is 

understandable because the law in this area is overlapping and 

complicated. The solution proposed in this article is as follows: in 

circumstances that operating a mobile phone or any type of 

portable electronic device while driving appreciably and 

dangerously impairs motorists’ vehicle control, Regulation 110 

should be widened so that, in line with its motivating policy, 

s41(D)(b) may prima facie bite on all incidents of such use without 

requiring that the device is exchanging data at the relevant time. 

The above comparative analysis illustrates that only one criminal 

offence can impose liability in situations falling outside the scope 

of Regulation 110 and s41(D)(b). ‘Careless driving’ contrary to s3 

RTA 1988 may impose criminal liability on the driving motorist 

who, without suffering any impairment in driving ability, operates 

a wholly ‘offline’ or hands-free device, or an internet-enabled 

device for an offline purpose. However, notwithstanding the 

availability of sanctioning pursuant to s3, it is here maintained that 

Regulation 110 should be reformed so that in such circumstances 

criminal liability is incurred under s41(D)(b), not s3 RTA 1988. 

This is for three reasons. 

First, broadening Regulation 110 would helpfully clarify 

the overlap between s41(D)(b) and other driving-related criminal 

offences and simplify law enforcement by the police and CPS. 

Attending police officers would no longer need to inquire into the 

internet functionality and usage of the relevant device before 

deciding whether to issue a high roadside sanction pursuant to 
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s41(D)(b) or its lower equivalent under s3 RTA 1998. For the 

CPS, expanding Regulation 110 would expedite charging 

decisions because prosecutions would no longer turn on the 

potentially-contentious fact of whether a device was exchanging 

data at the material time. Perhaps most usefully, reform would 

clarify the boundaries between the existing driving-related 

criminal offences. If a motorist was apprehended using any 

portable electronic device, the correct offence would be 

s41(D)(b). If the motorist’s driving was also careless, dangerous or 

had inconvenienced others, the attending officer or CPS might 

prefer to charge under a different offence.38 However, the starting 

point would clearly and sensibly be the s41(D)(b) offence. 

Second, the policy underlying Regulation 110 is 

specifically directed toward remedying the mischief with which 

we are here concerned. In 2003, only hand-held devices exercising 

data-exchanging functions were sufficiently widespread to 

warrant attention in legislators’ efforts to increase road safety by 

exposing to specific legal sanction motorists’ use of prevalent and 

dangerously distracting portable technology. While that policy 

remains good today, scientific advances have rendered the 

substance of Regulation 110 outdated, namely in the introduction 

of hands-free devices and expansion of ‘offline’ functions for 

which hand-held devices may be used. The risks associated with 

modern driving motorists’ use of such technology falls neatly 

within the scope of the policy motivating the regulation; all that’s 

required is the updating of its particulars. 

Third and related to the above, under the current law a 

driving motorist charged with s41(D)(b) could undesirably 

attempt to escape liability by maintaining that the hand-held 

device he operated while driving wasn’t in fact being used to 

 
38 In such circumstances, we might expect roadside sanctions and 
maximum sentences to be aggravated beyond those currently available 
under s41(D)(b). 
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exchange any data at the material time.39  Bearing in mind that it 

is for the prosecution to establish guilt, it might prove difficult to 

overcome that argument unless the attending police officer 

happened to record persuasive evidence that the device was in 

fact being used for an online purpose. One solution might lie in 

the prosecution obtaining the relevant device’s usage records, to 

ascertain whether telephone, messaging or internet functions 

were being exercised at the material time. This could, however, 

be very time-consuming, given that data could only be released if 

the request complied with Part 3 of Data Protection Act 2018 

which, in implementing the European Union General Data 

Protection Regulation (GDPR), sets down comprehensive 

substantive requirements regulating the release of individuals’ 

data to law enforcement pursuant to prosecution of a crime. The 

simple and preferable solution would be to broaden of Regulation 

110 to embrace ‘online’ and ‘offline’ uses of electronic devices. 

And so, having discussed the history and policy behind 

Regulation 110, its substance, its deficiencies and alternative 

driving-related criminal offences, the time has come to consider 

possible reforms. Two are suggested, as well as proposing a carve-

out that would allow driving motorists limited use of GPS and 

hands-free telephone kits, given the considerable benefits they 

furnish. 

 

 
39 R v Nader Eldarf, (cited in Barreto at [5]) 
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Lawmakers should forego the requirement that devices must be 

exercising an ‘interactive communication function’ to fall within 

the scope of the revised Regulation. Doing so would simplify the 

law and, by obviating the need to obtain information about the 

offending device’s usage records, its enforcement. The change 

would also allow the regulation to prohibit driving motorists’ 

distracting use of a broader range of devices, such as camera and 

video recorders, offline electronic ‘tablets’, offline wrist mounted 

‘smartwatches’ and portable video-gaming devices. It is 

appropriate to draw those devices out of the ‘careless driving’ 

offence and into the regulation because their use falls within the 

policy motivating the regulation; to increase road safety by 

specifically prohibiting and deterring use of portable technologies 

which are appreciably dangerous and distracting to driving 

motorists. The same grounds explain, of course, why we are only 

here concerned with electronic devices. There is no doubt that a 

motorist would be dangerously distracted by, say, reading a book 

or playing a physical game while driving. The point is that such 

activities fall outside the policy motivating Regulation 110, so may 

remain prohibited by the ‘careless driving’ offence. 

Proposed change: Driving motorists must not operate 

‘mobile phones’ or ‘portable electronic devices’. For the 

avoidance of doubt, a provision could explain that no device need 

have been exercising an interactive communication function to 

fall within the scope of the revised regulation. 
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As mobile technology is a rapidly-changing industry, lawmakers 

should draft the revised regulation in terms sufficiently broad to 

pre-emptively prohibit motorists from interacting with their 

devices in manners that have not yet been invented. For example, 

it would be a mistake to prohibit driving motorists from 

‘operating portable electronic devices by voice or touch’ because 

that regulation would cease to apply if, as appears likely, mobile 

phones develop to track and become operable by users’ eye 

movements.40  Importantly, if any future, not-yet-invented 

technological development was to proven to be ‘all-things-

considered beneficial’ to motorists (i.e. to furnish benefits 

without being intolerably distracting), a case could be made for its 

exemption from prohibition. Examples of such devices, and a 

possible approach to the all-things-considered beneficial 

assessment, are considered below. That said, as Regulation 110 is 

characterised and motivated by a policy of risk-reduction, the 

prima facie position should be that distracting mobile device use is 

prohibited unless compelling evidence can be furnished to justify 

specific exemption, which justifies lawmakers’ adoption of the 

broad ‘operating’ trigger. 

Lawmakers should also, for similar risk-reducing reasons, 

abandon the condition that devices must be ‘hand-held’ to qualify 

for prohibition. Dangerous distraction accompanies the 

cognitively complex functions associated with hands-free devices 

(recall the ‘hierarchy’ of such tasks in section 2) so, to best 

vindicate the risk-reducing policy motivating Regulation 110, 

such devices should be brought within the prima facie prohibition. 

 
40 <https://www.theguardian.com/lifeandstyle/2015/sep/27/phones-
that-track-our-eye-movements> (27 September 2015, accessed 25 
March 2020) 

https://www.theguardian.com/lifeandstyle/2015/sep/27/phones-that-track-our-eye-movements%3E%20(27
https://www.theguardian.com/lifeandstyle/2015/sep/27/phones-that-track-our-eye-movements%3E%20(27
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However, many jurisdictions take the view that ‘hands-free 

telephone kits’ are all-things-considered beneficial and, so, are 

specifically exempt from prohibition under relevant driving laws. 

This is a delicate balance and it is discussed below. 

Proposed change: Driving motorists must not ‘operate’ 

the above devices. 

As suggested above, it is arguable that some specific portable 

electronic devices are all-things-considered beneficial; that, while 

distracting to driving motorists, they may already furnish such 

benefits that, on balance, their prohibition would be impractical 

or unwise. In considering whether a device should be exempt 

from prohibition on this ground, lawmakers could undergo 

something of a balancing exercise. Placed on one side of the scales 

would be the benefits associated with the functionality of a 

device; whether it furnishes practical, safety-enhancing, 

convenience-related or other goods. On the other, lawmakers 

would consider the extent to which functions offered by the 

device are dangerously distracting to the driving motorist. Only if 

the benefits furnished by the device outweigh its associated 

distractions could it be considered ‘all-things-considered 

beneficial’ and, all else being equal,41 qualify for exemption from 

the general prohibition on driving motorists’ use of portable 

electronic devices. 

Two devices which might qualify for exemption on these 

grounds are ‘hands-free’ mobile telephone kits and portable GPS 

 
41 That a device had become very widely used by driving motorists, for 
example, would be an extraneous factor suggesting that its prohibition 
would be impractical. Prevalence should not, however, feature in the 
primary balancing exercise because, when relevant, it points in favour of 
tolerating a device – its inclusion would undermine the risk-minimising 
policy which motivates Regulation 110. 
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systems. ‘Hands-free’ kits enable motorists to make or receive 

telephone calls without touching their mobile phone. Motorists 

control the kits by speaking either into a headset (connected to 

the mobile phone with Bluetooth) or out loud - into a car’s inbuilt 

microphone or a dashboard-mounted microphone. Portable GPS 

systems are rectangular screens, typically 5-7 inches diagonally 

across, which are mounted on the dashboard or windscreen and 

which direct the driving motorist to their selected destination 

along a route downloaded from the internet. 

Hands-free kits are commendable in several respects. 

They desirably prevent motorists from dangerously physically 

handling their mobile phones while driving. They are practically 

useful, given that motorists may make and take calls when it is 

impractical or unsafe to stop the vehicle and use a hand-held 

telephone. They are commercially useful to businesses like taxi 

and delivery companies, who rely on contacting their service-

drivers quickly. Hands-free kits are a convenient means by which 

such commercial needs may be met. However, a growing body of 

research illustrates that these kits very significantly distract to 

driving motorists. Dr Gemma Briggs - a senior researcher on the 

link between mobile phone use and drivers’ abilities - found that 

use of a hands-free kit so impairs hazard perception that using 

motorists fail to detect hazards placed directly in front of them 

on the road.42 Indeed in 2002, Burns et al. found that the reaction 

times of motorists using hands-free kits were worse than those of 

alcohol-intoxicated motorists.43 The benefits and disbenefits of 

hands-free kits, then, are considerable. 

 
42 Transport Committee, Oral Evidence, at No 11. Q18. 
43 Intoxicated to the legal limit of 80mg/100ml blood: p14. ‘How 
Dangerous is Driving with a Mobile Phone? Benchmarking the 
Impairment to Alcohol’, C. Burns et al: 
<https://www.researchgate.net/publication/259258482_How_Dange

https://www.researchgate.net/publication/259258482_How_Dangerous_is_Driving_with_a_Mobile_Phone_Benchmarking_the_Impairment_to_Alcohol
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Globally, legal responses to hands-free kits differ. 

Notwithstanding their associated risks, use by driving motorists 

is permitted in many jurisdictions including Germany,44 New 

South Wales (Australia),45 Japan46 and Brazil47. It is difficult to say, 

of course, whether such tolerance flows from a desire to accept 

the kits’ benefits notwithstanding their dangers, or simply a failure 

to positively prohibit. A more nuanced approach is however 

taken in France48 and Spain,49 in which only ‘entirely hands-free’ 

are permitted. Motorists may only make and take calls by using 

the car’s inbuilt microphone or after purchasing a dashboard-

mounted unit. Bluetooth headsets, which diminish or exclude 

motorists’ aural perception abilities in at least one ear, are deemed 

too distracting and are prohibited. An interesting question arises 

in respect of similar ‘entirely-hands free’ functionality offered by 

applications which may be installed onto mobile phones.50 When 

the application senses that the motorist’s vehicle is in motion, it 

 
rous_is_Driving_with_a_Mobile_Phone_Benchmarking_the_Impairm
ent_to_Alcohol> (1 January 2002, accessed 15 March 2020) 
44 <https://legalknowledgeportal.com/2015/01/29/driving-in-
germany-what-are-you-allowed-to-do-with-your-mobile-phone-behind-
the-wheel/> (29 January 2015, accessed 25 March 2020) 
45 Road Rules 2014, Reg 300: 
<http://classic.austlii.edu.au/au/legis/nsw/consol_reg/rr2014104/s3
00.html> 
46 <https://www.drivers.com/article/273/> 
47 Brazilian Traffic Code Art 252, VI: 
<http://www.planalto.gov.br/ccivil_03/leis/L9503.htm> 
48 <https://www.autoevolution.com/news/using-headphones-on-a-
motorcycle-becomes-illegal-from-1st-of-july-2015-97244.html> (29 
June 2015, accessed 25 March 2020) 
49 <http://invictamoto.blogspot.com/2015/04/spain-bluetooth-
headsets.html> (22 April 2015, accessed 25 March 2020) 
50 ‘Hands Free’ applications should not be confused with mobile 
phones’ ‘Driving Mode’ functionality. Many iterations of the latter 
disable mobile phones from communicating information to and from 
motorist while the vehicle is in motion. Iterations of the former 
facilitate such communicative exchange. 

https://www.researchgate.net/publication/259258482_How_Dangerous_is_Driving_with_a_Mobile_Phone_Benchmarking_the_Impairment_to_Alcohol
https://www.researchgate.net/publication/259258482_How_Dangerous_is_Driving_with_a_Mobile_Phone_Benchmarking_the_Impairment_to_Alcohol
https://legalknowledgeportal.com/2015/01/29/driving-in-germany-what-are-you-allowed-to-do-with-your-mobile-phone-behind-the-wheel/
https://legalknowledgeportal.com/2015/01/29/driving-in-germany-what-are-you-allowed-to-do-with-your-mobile-phone-behind-the-wheel/
https://legalknowledgeportal.com/2015/01/29/driving-in-germany-what-are-you-allowed-to-do-with-your-mobile-phone-behind-the-wheel/
https://www.drivers.com/article/273/
http://www.planalto.gov.br/ccivil_03/leis/L9503.htm
https://www.autoevolution.com/news/using-headphones-on-a-motorcycle-becomes-illegal-from-1st-of-july-2015-97244.html%3E%20(29
https://www.autoevolution.com/news/using-headphones-on-a-motorcycle-becomes-illegal-from-1st-of-july-2015-97244.html%3E%20(29
http://invictamoto.blogspot.com/2015/04/spain-bluetooth-headsets.html%3E%20(22
http://invictamoto.blogspot.com/2015/04/spain-bluetooth-headsets.html%3E%20(22
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will activate text-to-speech processors and ‘read out’ the content 

of text messages (and other notifications) through the mobile 

phone’s inbuilt speaker. However, while offering similar hands-

free functionality to inbuilt car microphones or dashboard 

mounted units, lawmakers should not exempt these applications 

from the revised regulation because they offer distractions which 

other ‘entirely-hands free’ kits do not. If the application is to 

communicate clearly with the driving motorist, the mobile phone 

must be sufficiently proximate for the microphone to receive 

instruction to (and for the inbuilt speaker to audibly transmit 

information to) the motorist. The applications incentivise 

motorists to leave their mobile phones nearby while driving,51 

which runs contrary to the risk-reducing policy motivating the 

Regulation 110 scheme. Inbuilt car microphones and dashboard 

mounted units, by contrast, are operable when the mobile phone 

is stowed in the vehicle’s glove compartment or similar. If the law 

seeks to allow some ‘entirely hands-free’ functionality, the above 

is good reason to endorse the ‘kits’ and not the applications. 

GPS devices, too, clearly have their benefits.52 They are 

practically useful; conveniently assisting motorists’ navigation. 

 
51 The point is buttressed by the fact that, at present, many ‘hands free’ 
applications are reviewed as unreliable and inoperable (see, for 
example 
<https://play.google.com/store/apps/details?id=com.sec.android.aut
omotive.drivelink&hl=en_GB> (accessed 29 January 2020)). The 
driving motorist whose hands-free application malfunctions might be 
quite keenly tempted to pick up and manually operate a device to 
manually exercise a function they’d hoped to discharge vocally. This 
observation is not conclusive, but points against hands-free 
applications being ‘all-things-considered’ beneficial. 
52 Note that use of mobile phones' navigation applications (e.g. Google 
Maps) should not be exempted from prohibition under the revised 
regulation to discharge the navigation function. This is because, in 
addition to issuing navigation instructions, the mobile phone may 
sporadically communicate text messages and other notifications to the 

https://play.google.com/store/apps/details?id=com.sec.android.automotive.drivelink&hl=en_GB
https://play.google.com/store/apps/details?id=com.sec.android.automotive.drivelink&hl=en_GB
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They may, in some respects, increase road safety. The systems 

might prevent motorists from dangerously handling their mobile 

phone while driving to use navigation applications. Further, many 

systems alert the motorist when the speed limit has been 

exceeded, thereby assisting safer road use in that regard. Yet, like 

hands-free kits, GPS devices are also appreciably distracting to 

driving motorists. Distraction flows from the cognitive 

complexity involved with hearing and processing the spoken 

instructions and aligning one’s driving accordingly and, should 

the system be disabled from issuing audible instructions, from 

directing visual attention away from the road and onto the 

screen.53 The distraction would obviously increase if, as 63% of 

respondent motorists to a 2016 US National Safety Council self-

reported having done,54 a motorist attempts to program a route 

into the device while driving their vehicle. 

While few jurisdictions absolutely prohibit motorists’ use 

of GPS devices, restrictions on the manner of their use is 

relatively common. For example in South Africa and Washington 

state (USA), motorists must program their destination into their 

GPS device before beginning their journey; they are forbidden 

from touching the device thereafter.55 In California (USA), GPS 

devices may only be used if they’re mounted on the windshield 

 
driver (perhaps, in so doing, inducing manual interaction with the 
device). GPS devices, by contrast, have the sole and predictable 
function of issuing navigation instructions. Lawmakers, when 
considering which device should be exempted from prohibition to 
discharge the navigation functionality, should select that with the least 
distracting influence. GPS devices, not mobile phones, should benefit 
from exemption.  
53 Transport Committee, Oral Evidence, at No. 11. Q86.  
54 <https://www.nsc.org/road-safety/safety-topics/distracted-
driving/parking-lot-safety> (publication date not given, accessed 13 
March 2020) 
55 Regulation 308A National Traffic Act 1996: 
<https://www.gov.za/documents/national-road-traffic-act> 

https://www.nsc.org/road-safety/safety-topics/distracted-driving/parking-lot-safety
https://www.nsc.org/road-safety/safety-topics/distracted-driving/parking-lot-safety
https://www.gov.za/documents/national-road-traffic-act
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within a five-inch square in the lower corner nearest the driver.56 

Both responses clearly attempt to accommodate the benefits 

associated with GPS devices while minimising the risks they pose. 

Ultimately, whether UK lawmakers wish to prohibit 

driving motorists’ use of ‘hands-free’ kits and GPS devices turns 

on whether the benefits associated with these devices are deemed 

sufficiently weighty to justify tolerating their associated risks. This 

balancing exercise should of course be informed by existing 

research on devices’ associated risks but, before a prohibitive 

decision is made, it would be very useful for researchers to also 

gather quantitative data on their benefits. Common-sense 

inferences can be drawn about their practical utility and tendency 

to disincentivise hand-held phone use but, without empirical 

backing, lawmakers might be more inclined toward outright 

prohibition. 

The forthcoming suggestions take into account the 

empirical data here discussed, but strongly defend the benefits of 

hands-free kits and GPS devices. To ignore those benefits 

because they presently lack evidential backing would be narrow-

minded and unduly dismissive. Absence of evidence is not 

evidence of absence. In light of this it is here proposed that, 

notwithstanding the general ‘hands-free’ prohibition, ‘entirely 

hands-free’ should be tolerated under the revised regulation, like 

in France and in Spain (i.e. that Bluetooth headsets are not 

permitted).57 With regard to GPS devices it is suggested that, like 

in California and South Africa, devices must be mounted in a 

 
56 <https://legalbeagle.com/6513133-california-gps-windshield-
law.html> (10 December 2018, accessed 13 March 2020) 
57 For detail on hazards associated with Bluetooth headsets: 
<https://www.medicaldaily.com/distracted-driving-hands-free-
bluetooth-cell-phone-388911> (8 June 2016, accessed 25 March 2020) 

https://legalbeagle.com/6513133-california-gps-windshield-law.html
https://legalbeagle.com/6513133-california-gps-windshield-law.html
https://www.medicaldaily.com/distracted-driving-hands-free-bluetooth-cell-phone-388911%3E%20(8
https://www.medicaldaily.com/distracted-driving-hands-free-bluetooth-cell-phone-388911%3E%20(8
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small corner of the driver-side windscreen and that drivers must 

program in their destination before beginning their journey. 

Proposed exemption: Driving motorists may use (i) 

cars’ inbuilt or dashboard-mounted microphones to exercise 

mobile telephone functionality and (ii) GPS systems when 

mounted within a 5-inch square in the lower corner nearest the 

driver, so long as they are not touched while the vehicle is in 

motion. 

 

Accommodating the above reforms, Regulation 110 would read 

as follows:58 

 

110. Mobile telephones 

(1) No person shall drive a motor vehicle on a road while 

operating—  

(a) a mobile telephone; or 

 (b) a portable electronic device. 

(2) This Regulation is contravened irrespective of 

whether the operation of a mobile telephone or portable 

electronic device involves the exercise of any interactive 

communication functionality. 

(3) ‘Portable electronic devices’- 

(a) Include headsets worn by the driver 

facilitating discharge of  any functions asso-

 
58 Similar changes to s41(D)(b) are advised. 
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ciated with a mobile telephone or portable 

electronic device. 

(b) Exclude portable ‘GPS’ devices mounted on 

the windscreen  within a 5-inch square in the 

lower corner nearest the driver. 

(i) No GPS device may be touched by the driver 

while the engine of the motor vehicle is running. 

 

These amendments are, in the final analysis, driven by a 

very simple modernising intuition. In 2003, legislators decided to 

prohibit driving motorists’ use of mobile phones and other 

communication devices because evidence suggested that they 

were dangerously distracting. Sensibly reflecting equipment that 

was available in 2003, the ensuing Regulation 110 was cast in 

terms of hand-held and data-exchanging devices. Modern 

technology, however, marched on. In 2005, an application called 

‘Google Maps’ was launched which offered motorists real-time 

navigation assistance while they were driving. The first iPhone 

was released in 2007. Allowing users to download whatever 

applications they wished, the iPhone marked an expansion in the 

online and offline functions which a mobile telephone might 

exercise. In 2011, the installation into mobile telephones of voice-

controlled personal assistants like Siri meant that many devices 

no longer needed physical handling to be used. The following 

decade saw, among many other things, rapid development and 

sale of electronic ‘tablet’ computers, digital cameras, portable 

gaming consoles, smartwatches and the introduction of 3G, then 

4G, then 5G mobile internet to most of the above. No longer are 

‘hand-held devices exercising data-exchanging functions’ the only 

technology that may be carried into a vehicle and dangerously 

used by a driving motorist. 

This article has suggested amendments allow Regulation 

110 to prohibit, subject to limited carve-outs, driving motorists’ 
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use of all portable electronic devices irrespective of their internet 

functionality, the method by which they are operated or the 

purposes for which they are used. To most effectively deter 

against such use and enhance road safety, these revisions should 

be widely publicised and police enforcement should be both 

consistent and effective. Of course, there is no telling how 

technology will develop in the new decade into which we are 

presently entering. The amendments here proposed may 

themselves appear outdated before too long. To guard against 

this, Regulation 110 should be regularly reviewed to assess its 

ability to bite on whatever portable technology comes to exist in 

the future. Only by so doing can we hope to vindicate the safety-

enhancing policy underlying Regulation 110 which, unlike the 

words in which it currently finds expression, is timeless in its 

desirability. 
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The UK Parliament has devolved legislative power to Scotland. 

While the courts have been tasked with defining the limits of 

devolved legislative competence through interpreting devolution 

legislation, such limits remain remarkably uncertain, as there is a 

lack of judicial authority. The judiciary have not addressed the 

meanings of certain provisions and there are even instances of 

conflicting authority. In spite of these issues, the Supreme Court 

has maintained that we should not use foreign jurisprudence to 

interpret devolution legislation.1 This article contends that this 

proposition is mistaken. Given the importance of ‘giving a 

consistent and predictable interpretation’ to devolution 

legislation,2 Canadian authority should be employed in order to 

provide a body of relevant authority and ensure that such a 

consistent and predictable interpretation is achieved. Canadian 

authority is a suitable source of comparative material due to the 

similarities between the constitutional contexts and the legal tests 

which each country applies. However, Canada has greater 

developed its approach to the delimitation of legislative 

competence, such that the UK would benefit from a comparative 

analysis.  

In the UK, each devolution settlement has its own 

arrangements, but, as confirmed by Lord Hope, ‘The essential 

nature of the legislatures that the devolution statutes have created 

in each case is the same’.3 The following analysis will discuss 

Scotland, since the similarities are strongest between the approach 

taken to the Scottish devolution settlement and the system 

 
1 Imperial Tobacco v Lord Advocate [2012] UKSC 61 [13]. 
2 Re UK Withdrawal from the European Union (Legal Continuity) (Scotland) Bill 
[2018] UKSC 64 [12]. 
3 Attorney General v National Assembly for Wales Commission [2012] UKSC 
53 [81]. 
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adopted in Canada. However, there is a strong argument that the 

analysis applies equally to Wales.4 

To support this argument, two claims will be made. 

Firstly, that UK courts should not rule out using foreign 

jurisprudence. It will be demonstrated that the reasons supplied 

by the Supreme Court for the exclusion of foreign authority do 

not withstand scrutiny. Secondly, it would be beneficial for UK 

courts to use Canadian jurisprudence in order to shed light on the 

appropriate interpretation of certain provisions contained in 

devolution legislation. This would thereby increase the certainty 

with which the limits of devolved competence can be determined. 

In particular, the process of characterising impugned legislation 

and the severance doctrine will be discussed. 

It is argued only that UK courts should engage with 

Canadian authority.5 While Canadian authority should not be 

binding, it should be employed as a ‘reflective tool’. The goal is 

simply ‘to look for good persuasive ideas in other national 

jurisprudence, which would help solve similar constitutional 

problems through interpretation’.6 It is always open for UK 

judges to decline to follow Canadian authority. But reflecting on 

 
4 This proposition is supported by the fact that the language used to 
define legislative competence in Scotland and Wales; see Scotland Act 
1998 s 29 and Government of Wales Act 2006, s 108A. The Welsh and 
Scottish formulations are identical, utilising the ‘relates to reserved 
matters’ test, meaning that conclusions drawn in respect of Scotland 
should be applicable in respect of Wales. Indeed, the fact that the 
Explanatory Notes of the Wales Act 2017 often make reference to the 
Scottish devolution settlement supports the conclusion that the Welsh 
model is intended to be the same as the Scottish model.  
5 For discussion of this approach see Vicki Jackson, Constitutional 
Engagement in a Transnational Era (OUP 2010). 
6 Gábor Halmai, ‘The Use of Foreign Law in Constitutional 
Interpretation’ in Michael Rosenfield and András Sajó (eds), The Oxford 
Handbook of Comparative Constitutional Law (OUP 2012), 1333. 
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Canadian authority is useful as a means of discussing the 

conceptual foundations of common legal principles, and 

determining the proper application of such principles.  

Part 1 will set out the division of power structures 

present in the UK and Canada. Part 2 will refute the UK Supreme 

Court’s reasons for excluding foreign authority, and adduce 

evidence pointing towards the prima facie value of a comparative 

inquiry. Parts 3 and 4 will support the prima facie case for 

comparison by explaining how Canadian authority can be used to 

develop the law surrounding the characterisation of legislation 

and the severance doctrine 

 

To provide context, the relevant division of power structures and 

the law relating to the characterisation of impugned legislation 

and the severance doctrine – the two areas which will be discussed 

in greater detail – must be set out. 

The UK is formally a unitary state, but since 1998 it has 

undergone a distinct decentralisation of political power to 

Scotland, Wales, and Northern Ireland. The Scotland Act 1998 

establishes the existence and the general legislative competence 

of the Scottish Parliament. Acts passed by the Scottish Parliament 
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are treated as primary legislation,7 but the exercise of jurisdiction 

by the Scottish Parliament does not affect the power of the UK 

Parliament to make laws for Scotland.8 As such, the UK 

Parliament retains legislative sovereignty.  

S 29(1) of the Scotland Act states that an Act of the Scottish 

Parliament is not law so far as any provision is outside legislative 

competence. As such, the court is able to ‘sever’ an invalid part 

of a statute from the remaining valid portion. The Explanatory 

Notes explain that the provision ‘does not render the whole Act 

invalid. It only provides that the Act is ‘not law so far’ as that 

invalid provision is concerned’.9 This is known as the doctrine of 

severance. Section 29(2)(b) provides the test for determining 

whether Scottish legislation is outside legislative competence: 

whether the impugned provision relates to reserved matters. A 

provision is invalid if it relates to the reserved matters set out in 

Schedule 5.10 The list of reserved matters is diverse; some are 

defined broadly whilst others are defined by reference to specific 

pieces of legislation. But there is a common theme – that ‘matters 

 
7 AXA General Insurance v Lord Advocate [2011] CSIH 31 [87], 
‘Notwithstanding its [being Acts of the Scottish Parliament] 
classification for the purposes of the Human Rights Act 1998 as 
“subordinary legislation” (section 21(1)), it is “law” essentially of a 
primary nature’. 
8 Scotland Act 1998, s 28(7). 
9 Although in Imperial Tobacco v Lord Advocate [2012] UKSC 61 it was 
stated that the Explanatory Notes should be given the same weight as 
any other post-enactment document at [33], in this case the Explanatory 
Notes confirm the natural reading of the Act. 
10 Examples of reserved matters include The Constitution, Foreign 
Affairs, Defence, and Financial and Economic matters, among others. 
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in which the United Kingdom as a whole has an interest should 

continue to be the responsibility of the UK Parliament’.11 

To determine whether a provision relates to reserved 

matters, the court must ‘identify the purpose of the provisions 

according to the test that s 29(3) lays down’.12 Section 29(3) states 

that the question is to be determined ‘by reference to the purpose 

of the provision, having regard (among other things) to its effect 

in all the circumstances’. The essence of the test for reserved 

matters is therefore the purpose of the provision. Imperial Tobacco 

holds that for a provision to be outside legislative competence, 

the purpose which relates to reserved matters does not need to 

be the predominant purpose.13 This test is not a mechanical, 

formalistic test, but requires the court to make value judgments 

concerning a broad range of evidence. For example, ‘purpose’ can 

be defined by reference to: the situation the enactment was 

designed to address; reports and papers issued by Ministers 

before the introduction of the Bill; Explanatory Notes; the policy 

memorandum which accompanied the legislation; and statements 

by Ministers during proceedings in Parliament.14 It is implicit in 

the purpose inquiry that the court will search for the true rather 

than the stated purpose, because parliamentary statements of 

purpose are not dispositive. The ‘true purpose’ approach is also 

affirmed in the Explanatory Notes.15 The Supreme Court has 

taken a pragmatic and limited approach to the admissibility of 

evidence as to the effects of legislation,16 such that purpose can 

 
11 Imperial Tobacco v Lord Advocate [2012] UKSC 61 [29] (Lord Hope). 
12 ibid [18]. 
13 Imperial Tobacco v Lord Advocate [2012] CSIH 9 [124] (Lord Reed). 
14 Martin v Most [2010] UKSC 10 [25] (Lord Hope). 
15 Explanatory Notes to the Scotland Act 1998, para 29. 
16 See UK Withdrawal from the European Union (Legal Continuity) (Scotland) 
Bill Reference [2018] UKSC 64 [84]-[85]; Attorney General v National 
Assembly for Wales Commission [2012] UKSC 53 [53]. Evidence as to the 
effects of legislation, in contrast to evidence as to its purpose, requires 
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properly be regarded as the primary determinant of validity. 

However, a principled general approach to the admissibility of 

effects evidence has not been undertaken, meaning that the 

present analysis can do no more than note instances in which 

effect evidence has been used. 

Through s 29(4) a provision which does not relate to 

reserved matters but makes modifications of Scots law as it 

applies to reserved matters is treated as applying to reserved 

matters. This provision reflects the belief that if the Scottish 

Parliament enacts a provision which substantially affects a 

reserved matter, that effect must be the legislation’s purpose. 

Once again, the essence of the question is ‘purpose’. 

Canada is a federal state consisting of ten provinces and three 

territories. The Constitution Act 186717 sets out the division of 

power between the provincial and federal levels. Under ss 91 and 

92 of that act, legislative sovereignty is shared between the federal 

Parliament and provincial Legislatures – each is sovereign in its 

own sphere of competence. This is the primary difference 

between the UK and Canada. In the UK, Parliament is sovereign 

in all areas, including those over which devolved Parliaments have 

authority. By contrast, in Canada both federal and provincial 

institutions have limited sovereignty. Section 91 states that the 

federal Parliament shall be competent to make laws ‘in relation 

to’ matters not coming within provincial jurisdiction. For greater 

 
an objective inquiry as to the real-world impact of the legislation so as 
to determine whether the purported ultra vires aspect is present. 
17 Originally known as the British North America Act, the Constitution 
Act 1867 was renamed by the Constitution Act 1982, s 53(2). 
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certainty, a number of these matters are enumerated, such as the 

military, currency and coinage, copyrights, and the criminal law. 

Section 92 states that provincial Legislatures are entitled to make 

laws ‘in relation to’ matters coming within an enumerated list, 

such as the management of public lands, property and civil rights 

in the province, and generally matters of a local nature.  

The allocation of powers is exclusive and exhaustive.18 Therefore, 

a given subject matter is within the legislative competence of one 

level of government or the other; it is never within the 

competence of both levels. Under the Constitution Act 1982 s 

52(1), any law that is inconsistent with the provisions of the 

Constitution, is to the extent of the inconsistency, of no force or effect. 

Therefore, where it is possible to say that only part of a statute is 

inconsistent with the Constitution, the statute will be ‘severed’, 

with the ultra vires part being invalid and the remainder remaining 

intact.  

As the statutory test of ‘in relation to’ in ss 91 and 92 is brief, the 

process of defining legislative competence has been the subject 

of extensive judicial development. The courts have adopted the 

pith and substance19 inquiry, whereby the court will examine ‘the 

 
18 Peter W. Hogg, Constitutional Law of Canada (2017 Student Edition, 
Carswell), Chapter 15.9(b). 
19 A term first used in Union Colliery Co v Bryden [1899] AC 580, 587 (Lord 
Watson). Since pith and substance is a term which first originated in 
Canada and is used predominantly in connection with Canada, it will be 
presumed that references to pith and substance by UK actors refers to 
the Canadian concept. For a discussion of the origins of pith and 
substance see Tony Blackshield, ‘Working the Metaphor: The 
Contrasting use of “Pith and Substance” in Indian and Australian Law’ 
[2008] Journal of the Indian Law Institute 518. 
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purpose of the enacting body and the legal effect of the law’.20 

However, subsequent caselaw has made clear that the pith and 

substance test is predominantly a determination of the purpose 

of the provision. There are inevitable situations in which a piece 

of legislation affects matters outside the jurisdiction of the 

enacting body; therefore, the pith and substance approach 

concerns itself with the ‘dominant purpose’ and disregards extra-

jurisdictional incidental effects.21 

To assess the purpose, the court will rely on several sources, much 

like in the UK. These include Hansard, minutes of parliamentary 

debates,22 related legislation, evidence of the ‘mischief’ at which 

the legislation is directed, and government publications.23 But the 

court will keep in mind that such evidence is not dispositive of 

the purpose of the legislation, as evidence will often convey only 

the intention of a select few individuals rather than the legislature 

as a whole.24 As in the UK, the court will seek to find the true 

purpose of the legislation rather than its stated purpose.25 The 

effects of legislation are judged through ‘considering how the law 

will operate and how it will affect Canadians’.26 The Supreme 

Court has taken a limited approach to effects evidence, holding 

that ‘only when the effects of the legislation … reflect some 

alternative or ulterior purpose do the effects themselves take on 

analytic significance’.27 As such, effect is only relevant to the 

extent that the effects of a statute inform the statute’s purpose. 

 
20 Reference Re Firearms Act [2000] 1 SCR 783 [16]. 
21 Canadian Western Bank v Alberta [2007] 2 SCR 3 [29] (Binnie and Lebel 
JJ). 
22 ibid [27]. 
23 R v Morgentaler [1993] 3 SCR 463, 483-484 (Sopinka J). 
24 ibid. 
25 Canadian Western Bank v Alberta [2007] 2 SCR 3 [27]. 
26 Reference Re Firearms Act [2000] 1 SCR 783 [18]. 
27 R v Big M Drug Mart [1985] 1 SCR 295, 358 (Wilson J). 
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The combined effect of these rules is that the validity of Canadian 

legislation is determined primarily by reference to its purpose. 

Since Canada places such an emphasis on legislative purpose, 

similarly to the UK, comparisons between the two are instructive.  

 

The issue of defining legislative competence has been considered 

in depth in Canada. However, the UK Supreme Court has ruled 

out the use of comparative jurisprudence when defining devolved 

legislative competence. It will be argued that its reasons for doing 

so do not stand up to scrutiny. It is worth emphasising that this 

section does not attempt to argue that we should use Canadian 

authority, only that there is nothing to say we should not use such 

authority. 

The Supreme Court has proposed three reasons to justify 

excluding foreign authority, none of which are persuasive.  

In Imperial Tobacco, Lord Hope stated that ‘the intention was that 

it was to the 1998 Act itself, not to decisions as to how the 

problem was handled in other jurisdictions, that one should look 

for guidance’ as, ‘How that issue is to be dealt with has been 

addressed and determined by the UK Parliament’.28 There are two 

immediately apparent potential interpretations of this quote. It 

may mean that since Parliament intends the court to use the 

Scotland Act, and Parliament intends that other sources should 

 
28 Imperial Tobacco v Lord Advocate [2012] UKSC 61 [13]. 
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not be used by necessary implication. Alternatively, it may mean that 

Parliament intends the court to use the Scotland Act and it also 

intends that other sources should not be used.  

The first meaning is clearly untenable. If ‘use X’ 

necessarily means ‘do not use Y’, then there would be a 

presumption against the use of extra-statutory interpretative aids. 

It is clear that there is no such presumption in place. The judiciary 

regularly use extra-statutory aids. Examples include common law 

principles, equitable principles, and, indeed, comparative 

jurisprudence.29 The fact that Parliament has not explicitly 

authorised the use of Canadian authority does not mean that it 

has been forbidden.30 

The second meaning cannot be supported either. There 

is no positive evidence that Parliament intended that extra-

statutory interpretative sources should not be used. There are 

several factors which point away from this conclusion.  

Firstly, the Explanatory Notes – which are intended to 

inform the interpretation of the Scotland Act – use the phrase 

‘pith and substance’31. ‘Pith and substance’ is the method 

employed in Canada to resolve legislative competence issues.  

Although Explanatory Notes are not legally binding, they are 

 
29 Examples include A v Secretary of State for the Home Department [2005] 
UKHL 71; Fairchild v Glenhaven Funeral Services [2002] UKHL 22; White v 
Jones [1995] 2 AC 207. 
30 Support for this argument can be found through analogy with 
administrative law. Sir John Laws has argued, in the context of rebutting 
the Parliamentary intention-based ultra vires theory of judicial review, 
that there exists an ‘undistributed middle’ in cases where Parliament 
neither authorises nor prohibits a certain form of review; ‘Illegality: The 
Problem of Jurisdiction’ in Michael Supperstone and James Goudie 
(eds), Judicial Review (2nd edition, London 1997). Similarly, Parliament has 
not explicitly authorised the use of Canadian authority, but this does not 
necessarily mean that it is prohibited. 
31 Explanatory Notes to the Scotland Act 1998, para 29. 
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produced by the governmental department responsible for the 

legislation and therefore it is reasonable to use them as an 

interpretative aid and presume that they generally reflect the 

correct interpretation of the Act.32 The Notes state that the s 

29(3) test ‘requires the court to determine … what the provision 

is about, what is its “true nature”, its “pith and substance”’.33 

Since Parliament has referred to a Canadian concept as a tool to 

be used to characterise Scottish legislation, it is difficult to claim 

that Parliament has excluded the use of such concepts. Of course, 

we cannot dispositively claim that this reference is to the Canadian 

conception of pith and substance, but since the concept is most 

often associated with Canada this is a reasonable presumption to 

make. Secondly, Lord Sewel, the then Parliamentary Under-

Secretary of State for Scotland and a leading proponent of the 

Scotland Act, contemplated the use of comparative 

jurisprudence. Speaking in the House of Lords he noted that 

courts should rely on ‘the respection doctrine’, as developed in 

 
32 See Daniel Greenberg, Craies on Legislation (Sweet & Maxwell 2017), 
935: ‘it is improbable, in the absence of strong indications in the Official 
Report of the debate on the Bill, that Parliament’s intention in enacting 
it will  be significantly different from the Government’s in proposing it’. 
This proposition is reinforced by the extensive use of Explanatory 
Notes as an interpretative aid; see R v Montalia [2004] UKHL 50 [35] 
(Lord Hope), who states that it has become ‘common practice’ to use 
Explanatory Notes when issues are raised about the meaning of words. 
33 Although the Supreme Court has held that since the Explanatory 
Notes were published in 2004 they ‘do not form any part of the 
contextual scene of the statute’ and that it would be wrong to pay them 
any regard, per Imperial Tobacco v Lord Advocate [2012] UKSC 61 [33], a 
retrospective intention is an intention nonetheless. Further, the fact that 
Page cited the Explanatory Notes in his explanation of the legislative 
competence act supports the legitimacy of using the Notes as an 
interpretative aid. See Alan Page, Constitutional Law of Scotland (W Green 
2015), Chapter 7. 
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Commonwealth Constitutions.34 Lord Sewel also cited Gallagher v 

Lynn, in which Lord Atkin held that the subject-matter of 

challenged legislation under the Government of Ireland Act 1920 

should be identified by the ‘the pith and substance of the 

legislation’.35 Lord Sewel argued that this approach applies to the 

Scotland Act, stating ‘it is intended that any question as to 

whether a provision in an Act of the Scottish parliament “relates 

to” a reserved matter should be determined by reference to its 

“pith and substance”’.36 As with the use of the term in the 

Explanatory Notes, it cannot be dispositively concluded that 

Lord Sewel was referring to the Canadian concept, but this is a 

reasonable interpretation. There was no Parliamentary opposition 

to Lord Sewel’s approach, undermining Lord Hope’s argument 

that Parliament intended to exclude the use of foreign authority. 

One may object that Lord Sewel’s comments are not 

indicative of the intention of Parliament. However, his 

interpretation has been given substantial weight by governmental 

officials and should be duly considered. It has been recognised in 

the Explanatory Notes,37 which cited the above Gallagher v Lynn 

approach in respect of s 29, and through the enactment of the 

Sewel Convention in the Scotland Act itself. Thus, the fact that 

he contemplated the use of comparative jurisprudence is a strong 

indicator that Parliament did not exclude the use of such 

jurisprudence.  

There are significant indications from leading 

proponents of the Scotland Act that the use of foreign authority 

 
34 HL Deb 21 July 1998, vol 592, col 818. ‘The respection doctrine’ is 
simply another name for pith and substance. The Explanatory Notes 
state that the definition of the doctrine is provided by Lord Atkin in 
Gallagher v Lynn, in which he referred to pith and substance. 
35 [1937] AC 863, 870. 
36 HL Deb 21 July 1998, vol 592, col 818-819. 
37 Explanatory Notes to the Scotland Act 1998, paras 28, 29, 58. 
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is acceptable. Therefore, it would be hasty to conclude that 

Parliament intended that the courts should not refer to extra-

statutory interpretative sources. 

In Martin v Most Lord Hope rejected the use of pith and substance 

in relation to the Scotland Act on the basis that the phrase ‘does 

not appear in any of’ the provisions of the Act.38 This argument 

does not stand for two main reasons. Firstly, as above, this fact 

does not show that Parliament intended to exclude the use of pith 

and substance. Indeed, the Constitution Act 1867 does not use 

the phrase ‘pith and substance’, but Canadian judges use that 

approach. Parliament does not need to enact the phrase for the 

courts to use the approach.  Secondly, even if Parliament were 

taken to have excluded the explicit use of the pith and substance 

doctrine, this would not exclude the use of Canadian authority 

altogether. It will be argued in Part 2.B that the UK approach to 

defining legislative competence bears striking similarities to the 

pith and substance approach, such that comparisons between the 

two may properly be made. But the pith and substance doctrine 

is only one of the ‘tools’ used to determine legislative competence. 

Even if Lord Hope is correct in excluding the pith and substance 

doctrine from comparison, his argument does not bear on the 

potential comparison with other doctrines employed in both the 

UK and Canada, such as severance.

Lord Walker asserted in Martin v Most that the task of defining 

legislative competence of the Scottish Parliament ‘is different 

from defining the division of legislative power between one 

 
38 Martin v Most [2010] UKSC 10 [15]. This point was later affirmed in 
Christian Institute v Lord Advocate [2016] UKSC 51 [32]. 
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federal legislature and several provincial or state legislatures’, and 

‘The doctrine of “pith and substance” mentioned by Lord Hope 

in his judgment is probably more apt to apply to the construction 

of constitutions of that type’.39 The question is whether pith and 

substance is only suitable in countries which utilise constitutional 

structures in which sovereignty is divided, such as Canada.  

Lord Walker believes that the difference between the 

Canadian division of powers and the UK delegation of powers is 

relevant. This difference does indeed render some comparisons 

between the countries inapt.40 However, it does not affect the 

potential comparison of pith and substance. That approach is 

merely a way to construe the meaning of legislation. The only way 

in which sovereignty may be relevant in construing devolved 

legislation is that there is a presumption that Scotland will not 

legislate outside its competence. But this presumption applies 

equally when interpreting Canadian legislation, since there is a 

presumption that each federal and provincial institution will not 

encroach on the other’s competence. Since sovereignty is equally 

relevant in both countries, the pith and substance doctrine is 

equally suitable in each. 

Lord Walker may argue that the different system of 

enumerating powers renders the judicial function different and 

comparisons inapt. The UK uses a single enumeration model, in 

which there is only one subject-matter list – powers are allocated 

only to devolved legislatures. Canada adopts a double 

enumeration model, in which there are two subject-matters lists 

– powers are allocated to both federal and provincial legislatures. 

In R (Hume) v Londonderry Justices, the court stated that it was 

unnecessary to use the pith and substance approach to solve the 

legislative lacuna problem since Northern Ireland operated on a 

 
39 ibid [44]. 
40 For instance, comparison of the principles guiding interpretation of 
the Constitution Act and the Scotland Act. 
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single enumeration model.41 If this proposition is correct, then 

pith and substance is unnecessary in the Scottish context, since 

Scotland also adopts a single enumeration model. The court cited 

Calvert, who stated that pith and substance was appropriate in 

Canada ‘Since provincial legislatures cannot legislate in relation to 

matters on the Dominion Parliament list and vice versa, a strict 

interpretation might have resulted in there being no body 

competence to enact many items of legislation. In these 

circumstances, it would be not only reasonable but necessary to 

resort to some test of characterisation of predominance’.42  

Craig and Walters rightly doubt the strength of this 

argument, writing that ‘there is no reason to conclude that the 

choice of approach is determined by whether a single or double 

enumeration model is used’.43 Calvert believes that pith and 

substance is required to ensure that an institution is capable of 

enacting a particular piece of legislation. However, in the context 

of the UK devolution settlement, the true issue is ensuring that 

the right institution is capable of enacting a particular piece of 

legislation. The pith and substance doctrine means that the right 

institution is able to enact legislation, as the most appropriate 

institution for each matter will be competent to legislate over that 

matter. As such, the different enumeration models does not make 

the judicial task different. The goal is still to discern the meaning 

of the impugned provisions. 

Lord Walker may further argue that recourse to Canadian 

authority is unnecessary because the Canadian approach is 

designed to avoid legislative lacunae – the risk that neither 

institution will be able to enact a particular piece of legislation – 

 
41 [1972] NI 91, 110-111. 
42 Harry Calvert, Constitutional Law in Northern Ireland (Stevens & Sons 
Ltd 1968) 194. 
43 Paul Craig and Mark Walters, ‘The Courts, Devolution and Judicial 
Review’ [1999] PL 274, 294. 
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while this is not an issue since the UK Parliament retains 

legislative sovereignty. The Canadian approach allows legislatures 

to ‘cover the field’ of legislative subject-matters, since the 

Parliament may legislate ‘in relation to all Matters not coming 

within the Classes of Subjects by this Act assigned exclusively to 

the Legislatures of the Provinces’.44 By contrast, in the UK the 

retention of parliamentary sovereignty by the UK Parliament 

means the field is already covered – lacunae in competence are 

impossible. Thus, pith and substance supposedly has no benefits.  

However, this argument is deficient – it focuses on the 

practical benefits of the Canadian approach and ignores its 

normative merits. Practically, the fact that any piece of legislation 

is held to relate to either federal or provincial competence ensures 

that an institution can enact a piece of legislation. But normatively, 

this approach can be used to determine whether an institution 

should be able to enact that legislation. This point will be further 

developed in Part 3. In short, recourse to the Canadian 

predominant purpose approach can be used to argue whether the 

Scottish Parliament should be competent in certain areas. The 

UK Parliament’s sovereignty renders the benefit of avoiding 

legislative lacunae irrelevant, but the normative benefits of the 

Canadian approach are still relevant. 

As such, the UK Supreme Court’s reasons for the 

exclusion of foreign authority do not in fact hold up. It is open 

for the Court to consider Canadian authority, even though 

Parliament has not explicitly endorsed this. 

 
44 Constitution Act 1867, s 91. 
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The Supreme Court’s reasons for excluding the use of Canadian 

jurisprudence in interpreting Scottish devolution legislation are 

not persuasive, but this alone does not establish that comparisons 

can be made. There are several factors supporting engagement 

with Canadian authority in this context: 1) the similarity of the 

constitutional context, 2) the absence of domestic jurisprudence, 

and 3) Canadian judicial competence in the area of law.45 The first 

point argues that comparisons can be made, and the latter two 

argues that comparisons should be made.  

Although comparative constitutional analysis is a tool which is 

increasingly used by judges in a variety of contexts,46 it has been 

met with criticism. These criticisms often surround the failure to 

appreciate the legal context of the foreign area of law being 

compared or, more commonly, the failure to appreciate the 

broader social and political context of the foreign constitution.47 

This risk is particularly prevalent when comparing federalism 

issues, due to the historically contingent federal bargains which 

create such systems.48 Therefore, the present goal is to show that 

 
45 For detailed discussion of factors supporting a comparative inquiry 
see Christopher McCrudden, ‘A Common Law of Human Rights?: 
Transnational Judicial Conversations on Constitutional Rights’, (2000) 
20 OJLS 449, 516-527. 
46 Gábor Halmai, ‘The Use of Foreign Law in Constitutional 
Interpretation’ in Michael Rosenfield and András Sajó (eds), The Oxford 
Handbook of Comparative Constitutional Law (OUP 2012), 1330. 
47 Ran Hirschl, Comparative Matters: The Renaissance of Comparative 
Constitutional Law (OUP 2016), 152. 
48 Vicki Jackson, Constitutional Engagement in a Transnational Era, (OUP 
2010), 227-230. 
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the broader constitutional context – which includes the legal 

context and political context – is sufficiently similar. 

Firstly, the UK and Canada share a legal heritage. Canada 

received its legal systems through the process of ‘reception’ – 

being the process by which British settlers were deemed to have 

imported English common law with them.49 The result of 

reception is that Canadian law utilises the same common law 

structure as English law and that the overarching legal principles 

present in English law are equally present in Canada.50 This 

similarity has been sustained by the ‘reciprocal’ relationship 

between the UK and Canada in the context of legal 

developments.51 Indeed, this similarity extends to the 

constitutional context of the two countries. The preamble to the 

Constitution Act 1867 states that Canada shall have ‘a 

Constitution similar in Principle to that of the United Kingdom’. 

There are a great many similarities between the political structures 

 
49 For more detail see Peter W. Hogg, Constitutional Law of Canada (2017 
Student Edition, Carswell), Chapter 2. 
50 For example, the similarity between the UK and Canadian treatment 
of constitutional conventions is sufficiently similar that the UK Supreme 
Court cited Re Resolution to Amend the Constitution [1981] 1 SCR 753 in R 
(Miller) v Secretary of State for Exiting the European Union [2017] UKSC 5 
[141]. Further, Canada utilises a  principle of parliamentary sovereignty 
(see Reference Re Canada Assistance Plan [1991] 2 SCR 525) and a series of 
prerogative powers (see Craig Forcese, ‘The Executive, the Royal 
Prerogative, and the Constitution’ in Peter Oliver, Patrick Macklem and 
Nathalie Des Rosiers (eds), The Oxford Handbook of the Canadian 
Constitution (OUP 2017). 
51 Peter Oliver, Patrick Macklem and Nathalie Des Rosiers, 
‘Introduction’ in Peter Oliver, Patrick Macklem and Nathalie Des 
Rosiers (eds), The Oxford Handbook of the Canadian Constitution (OUP 
2017). A pertinent example is the fact that the ECHR influenced the 
Canadian Charter or Rights and Freedoms, which was later used in the 
development of the UK Human Rights Act (see the Constitution Unit’s 
The Impact of the Human Rights Act: Lessons from Canada and New Zealand, 
1999). 
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present in the Canadian and UK constitutions.52 Indeed, UK 

judges make reference to Canadian authority in several cases,53 

including constitutional cases.54 This further affirms the suitability 

of comparison. 

Further, the conditions and goals surrounding the 

division of legislative powers are similar, meaning that 

comparisons between the two are suitable. Each country is 

composed of a number of diverse regions. Notably, Scotland and 

Quebec enjoy markedly different cultures from the rest of the UK 

and Canada respectively. Each have been granted a substantial 

degree of autonomy. Each country utilises a similar method of 

decentralisation, being that legislatures are only competent to 

make laws ‘in relation to’ matters deemed within their 

competence.55 Since each arrangement places emphasis on the 

ability of regional units to govern themselves, the pertinent 

question is which level of government should legislate over a given 

subject matter. As noted above, the pith and substance inquiry is 

a valuable tool for answering this question, even though the UK 

Parliament retains legal sovereignty to legislative over any subject 

matter. The suitability of comparisons is strengthened by the fact 

 
52 For example, each country utilises a parliamentary system of 
government through the medium of a bicameral Parliament controlled 
by a powerful executive. The executive is composed of a Prime Minister, 
being the leader of the party with a majority in Parliament, and a number 
of Ministers. Each country utilises a first-past-the-post electoral system, 
with the result that power is concentrated between a small number of 
powerful parties. For further discussion of the similarities between the 
two countries, see R. A. W. Rhodes, John Wanna, and Patrick Weller, 
Comparing Westminster (OUP 2009). 
53 Examples include: Fairchild v Glenhaven Funeral Services [2002] UKHL 
22 [11], [13], [27] (and elsewhere); White v Jones [1995] 2 AC 207, 255. 
54 Examples include: A v Secretary of State for the Home Department [2005] 
UKHL 71 [17], [37]; R (Miller) v Secretary of State for Exiting the European 
Union [2017] UKSC 5 [141].  
55 Constitution Act 1867, s 92. 
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that comparisons have already been made in the judicial56 and 

academic57 contexts. 

Due to the absence of UK case law in this area, it can be argued 

that the UK could benefit from employing Canadian authority. 

There are many provisions of the Scotland Act that the judiciary 

have not had the opportunity to address. Even where provisions 

are applied, they are often applied without detailed discussion.58 

Such a dearth of authority means that the law surrounding 

legislative competence issues is both uncertain and unstable. One 

may argue that the UK’s dearth of case law indicates that 

interpretation of the Scotland Act is not an issue, but this 

conflates the existence of litigation with the existence of a 

problem. The present aim is not to shed light on the ways 

devolved acts can be made litigation proof: it is to shed light on 

the limits of devolved legislative competence. There is a political 

issue, and the potential for a legal issue, due to the lack of authority. 

Recourse to foreign authority is an effective way to remedy this 

issue. Of course, conclusive pronouncement on the interpretation 

of the Scotland Act by the courts is an ideal remedy, but, in the 

interim, recourse to Canadian authority can provide a suitable 

substitute.  

 
56 Imperial Tobacco v Lord Advocate [2012] CSIH 9 [104], [120], [121], [124]; 
R (Miller) v Secretary of State for Exiting the European Union [2017] UKSC 5 
[141]. 
57 Alan Page, Constitutional Law of Scotland (W Green 2015), 7-32, 7-35, 7-
39. 
58 A prominent example is Christian Institution v Lord Advocate [2016] 
UKSC 51. In that case, the appellants challenged the validity of Part 4 
of the Children and Young People (Scotland) Act 2014. They claimed 
that Part 4 should be severed from the rest of the Act. However, Lady 
Hale assumed that Part 4 could indeed be severed without establishing 
this by reference to s 29(1) of the Scotland Act 1998. 
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The argument for comparison is further strengthened by 

Canadian competence in this area. Canada enjoys the benefit of 

over 150 years of jurisprudence concerning allocation of powers. 

Due to the brevity of the statutory test, the allocation of powers 

in Canada has been the subject of a wealth of judicial and 

academic consideration.59 Although the UK has experience in the 

delegation of governmental functions throughout its history, this 

experience is different from the process of allocating powers 

between democratically legitimated legislatures, such that it is not 

particularly helpful in determining the legislative competence of 

the Scottish Parliament. In light of the absence of authority in the 

UK, there is a strong prima facie argument that Canadian 

authority will be valuable.  

Thus far, it has been established that the Supreme Court’s reasons 

for the exclusion of Canadian authority are not compelling, and 

that the similarity between the two contexts is sufficient to think 

that comparison may be fruitful. To prove that comparison is 

valuable, a more detailed analysis of Canadian jurisprudence and 

its relation to the Scotland Act will be undertaken.  

 

 
59 Examples include Peter W. Hogg, Constitutional Law of Canada (2017 
Student Edition, Carswell), Chapters 15-33; Bora Laskin, Canadian 
Constitutional Law (Carswell 1975), Chapter 1; Louis Davis, Canadian 
Constitutional Law Handbook (Canada Law Book Inc. 1985), Chapters 20-
55, 76-88; William Lederman, Continuing Canadian Constitutional Dilemmas 
(1981 Butterworths), Chapters 12-23. 
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To determine whether a provision is within legislative 

competence a court must determine what the provision means. 

The approaches of the UK and Canada will be discussed to 

establish that reflection on Canadian authority can help elucidate 

the proper approach to issues in UK law. In particular, the UK 

has not elucidated the appropriate use of precedent, nor the 

appropriate use of evidence as to legislative effects. Through 

reflection on the normative underpinnings of the purpose inquiry 

and the approach taken in Canadian courts, these questions can 

be answered. 

The present issue is one of classification: legislation must 

be placed into the category of ‘within’ or ‘outside’ devolved 

legislative competence. For achieving this goal, the ‘purpose’ 

criterion emerges as an ideal classificatory tool. Classification is 

an inherently reductive process, because ‘No definition ever states 

the sum total of the qualities that seem to go to the being of a 

thing; it always involves a selection from those qualities’.60 There 

are as many possible classifications of a rule as that rule has 

distinct characteristics which may be isolated as criteria of 

classification61. The issue is determining which characteristics of 

a piece of legislation are relevant to the goal of classifying that 

legislation as valid or invalid. 

Lederman argues that ‘a rule of law for purposes of the 

distribution of legislative powers is to be classified by that feature 

of its meaning which is judged the most important one’.62 

 
60 Glanville Williams, ‘Language and the Law – IV’ (1945) 61 LQR 889. 
61 William Lederman, Continuing Canadian Constitutional Dilemmas 
(Butterworths 1981) 238. 
62 ibid 241. 



208                

Legislative purpose stands out as a way of focusing attention on 

the most important feature. After all, the most important feature 

of a thing is, usually, its raison d'être. Taking purpose as the 

primary classificatory tool, the proper use of different types of 

evidence becomes clear. Although there are many similarities 

between the UK and Canadian approaches to evidence, Canadian 

authority is useful for reflecting on the reasons underlying the use 

of different types of evidence to determine the purpose of a 

provision. 

For instance, Canadian authority establishes that an 

approach based on purpose means that undue weight should not 

be placed on previous authority. The UK has not discussed the 

appropriate use of previous authority, but the courts have cited 

previous case law without establishing whether doing so is 

justified. Since no two statutes are the same, it is likely that the 

purpose of each impugned statute will have be to be considered 

in its own right.63 Even where statutes share a ‘form’, this form is 

not conclusive of the substance of the statute. For example, in 

Bank of Toronto v Lambe,64 a provincial law imposing a tax on banks 

was held to be intra vires as its purpose was raising revenue in the 

provinces. By contrast, in Alberta Bank Taxation Reference,65 a 

similar tax was held to be ultra vires as the purpose of the law 

related to banking. The distinguishing factor was that in the 

former case the tax was not directed at banks in particular, but at 

a range of companies.66 The fact remains that both cases 

concerned a provincial tax on banks, but the broader purpose of 

the legislation affected its validity. It may be possible to say that, 

generally, a certain ‘type’ of statute is valid or invalid, but 

frequently there will be new laws which the precedents on 

 
63 F. E. LaBrie, ‘Constitutional Interpretation and Legislative Review’ 
(1950) 8 U Toronto LR 298, 342. 
64 (1887) 12 App Cas 575. 
65 [1939] AC 117. 
66 ibid 134. 
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classification ‘will not touch decisively or concerning which 

indeed there may be conflicting analogies’.67 For this reason, 

Lederman writes that the degree of certainty which precedent 

provides ‘is often much overstated’.68 

Further, a purpose-based approach means that evidence 

as to effects must be admissible to some extent, but a limited 

extent. In the UK, the Supreme Court has taken a pragmatic 

approach to determining the effects of challenged provisions.69 

However, it has not embarked on a principled analysis of the 

types of effect evidence which can be taken into account. By 

contrast, Canada has undertaken a far more rigorous analysis of 

the admissibility of effects evidence.70 

Lederman notes that purpose alone is an insufficient 

criterion for the purpose of classification. This is so because ‘A 

rule of law expresses what should be human action or conduct in 

a given factual situation’.71 We assume that a rule will be observed, 

so we judge the rule’s meaning in terms of the consequences of 

that action called for. It is the effects of observance of the rule 

that, in part, constitute its purpose.72 Therefore, the classification 

 
67William Lederman, Continuing Canadian Constitutional Dilemmas 
(Butterworths 1981) 243. 
68 ibid. 
69 For instance, it has taken into account facts such as the date on which 
certain provisions will come into force (see UK Withdrawal from the 
European Union (Legal Continuity) (Scotland) Bill Reference [2018] UKSC 64 
[84]-[85]) and the likelihood of ministerial powers ever being exercised 
(see Attorney General v National Assembly for Wales Commission [2012] 
UKSC 53 [53]). 
70 As built up through a corpus of caselaw including: AG for Alberta v 
AG for Canada [1939] AC 117; Samur v Quebec [1953] 2 SCR 299; Re Anti-
Inflation Act [1976] 2 SCR 373; Big M Drug Mart [1985] 1 SCR 295; R v 
Morgentaler [1993] 3 SCR 463; Reference Re Firearms Act [2000] 1 SCR 783. 
71 William Lederman, Continuing Canadian Constitutional Dilemmas 
(Butterworths 1981), 239 (own emphasis added). 
72 ibid. 
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question must be determined by reference to the legislation’s 

purpose and effect. But the importance of legislative effect in 

determining purpose is context dependent. Lederman 

demonstrates this proposition though discussing a federal tax on 

alcohol consumption.73 The effects of the law are to reduce 

consumption of alcohol, and to free up alcohol supplies. 

Normally, the effects of reducing alcohol consumption would 

reflect a primary purpose of regulating alcohol consumption. This 

legislation would not be within federal legislative competence, as 

it relates to Property and Civil Rights in the Provinces. However, 

during wartime the effect of freeing alcohol supplies, which could 

then be used to manufacture explosives, would reflect a primary 

purpose of national defence. This legislation would be within 

federal legislative competence. Since effect will often only 

confirm the apparent purpose of the legislation it is clear that an 

analysis of purpose should be the first question asked, but an 

analysis of effect is a valuable fallback in cases where the 

legislation’s true purpose differs from its apparent purpose. 

The conclusion that a restrained approach should be 

taken to effects evidence is reinforced by the fact that judging the 

effects of legislation risk encroaching on Parliament’s 

competence. Effects determinations require the court to make 

judgments about how the legislation will operate in relation to its 

intended purpose, so there is a risk that that court may make 

determinations of the efficacy of the legislation. Such 

determinations should be avoided, as ‘Parliament is the judge of 

whether a measure is likely to achieve its intended purposes’.74 

Thus, a restrained approach to the admissibility of evidence on 

effect has been taken.  

The conclusion which can be drawn from this discussion 

is that purpose should be the criterion adopted to determine 

 
73 ibid. 
74 Reference Re Firearms Act [2000] 1 SCR 783 [18]. 
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whether legislation is within legislative competence, and that 

other types of evidence should only be relevant to the extent that 

they inform the legislative purpose. The Canadian Supreme Court 

has held that there is ‘no general principle of admissibility or 

inadmissibility’75 and that ‘only when the effects of the legislation 

… reflect some alternative or ulterior purpose do the effects 

themselves take on analytic significance’.76 As such, effect is only 

relevant to the extent that the effects of a statute inform the 

statute’s purpose. Canadian authority provides useful examples of 

situations in which legislative effect will reflect ulterior purposes. 

For instance, the economic effects of legislation may reveal a 

purpose which is not apparent from the statutory wording. In 

Alberta Bank the challenged legislation was classified as relating to 

banking because it resulted in a ‘gigantic increase’ in the taxation 

of banks which was not apparent from the legislation alone.77 The 

manner in which a statute is actually enforced may reveal an 

ulterior purpose. In Saumur78 it was held that legislation which 

purported to control the distribution of literature in the street was 

actually used as a vehicle for censorship and was thus ultra vires. 

As such, reflection on Canadian jurisprudence can make 

clear the utility of the ‘purpose’ criterion, and the appropriate use 

of evidence as a means of discerning purpose. Through 

employing Canadian authority as a reflective tool, a more 

principled approach to the interpretation of legislative purpose 

through the use of certain types of evidence can be utilised. 

 

 
75 Re Anti-Inflation Act [1976] 2 SCR 373, 389 (Laskin CJ). 
76 R v Big M Drug Mart [1985] 1 SCR 295, 358 (Wilson J). 
77 Alberta Bank Taxation Reference [1939] AC 117, 131. 
78 Saumur v Quebec [1953] 2 SCR 299. 
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The democratic legitimacy of legislation demands that the 

judiciary should uphold its validity when possible. For this reason, 

judges in the UK and Canada have expressed a desire to uphold 

the validity of legislation79 and have developed tools to give 

themselves opportunities to hold legislation intra vires. Severance 

is one of the methods used to fulfil this goal. 

In the UK, neither the reasons behind severance nor the 

appropriate limits of severance have been explained. But there has 

been little exposition surrounding the application of this section. 

In the Christian Institute80 case the Supreme Court held that only 

certain provisions of the challenged Act were invalid, but there 

was no discussion surrounding the feasibility of separating those 

provisions from the rest of the Act.81 Reflection on Canadian law 

will be used to elaborate on the reasons why legislative purpose 

and severance share a close relationship, and how the concept of 

purpose may be used to define the appropriate limits of 

severance.82 

 
79 For examples see AXA General Insurance v Lord Advocate [2011] UKSC 
45 [46], [49], and Canadian Western Bank v Alberta [2007] 2 SCR 3 [48]. 
80 Christian Institute v Lord Advocate [2016] UKSC 51. 
81 Admittedly, the challenged legislation was not in force at the time, 
meaning that the question of whether the remainder of the Act could 
stand without the challenged provisions was purely academic. However, 
discussion of the principles surrounding the UK severance doctrine 
would still be welcome. 
82 One may argue that there is little to be gained from reference to the 
Canadian severance doctrine because the UK has a severance doctrine 
used in the context of subordinate legislation. This argument does not 
hold, as other UK authority on severance is of little relevance to 
severance in the context of devolved legislation. Most delegations of 
legislative power take the form ‘Actor X may make Legislation Y for 
Purpose Z’. An example of this form is to be found in s 14(1) of the 
Military Lands Act 1892, which was the subject of DPP v Hutchinson 
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It is clear that there is some relationship between 

legislative purpose and severance. In the UK, devolved legislation 

is only invalid to the extent that its purpose relates to reserved 

matters. Severance can therefore be applied because the legislative 

purpose relates to reserved matters only to a limited extent. Thus, 

severance is applicable because a piece of devolved legislation has 

multiple purposes, and only one of those purposes relates to 

reserved matters. As Lederman puts it, when the provisions of a 

statute are ‘all facets of a single plan or scheme’ the statute will be 

held valid or invalid as a whole. But ‘it may be that a single statute 

will fall into parts which can be taken as separate units for the 

purposes of determining which authority has power to enact 

them’.83 In this case, severance is appropriate. Where a statute is 

conceptualised as a number of separate ‘purpose units’, then 

severance can be rationalised as an attempt to uphold legislative 

intent. This is so because ‘it may be assumed that the legislative 

body would have enacted one [unit] even if it had been advised 

that it could not enact the other’.84 On this basis severance shares 

a direct link with legislative purpose – severance is the tool used 

to mitigate the tensions caused when democratically legitimate 

legislation is subjected to validity review by the courts. The UK 

judiciary are able to uphold legislative purpose as far as possible. 

Through doing so, they can maximise democratic representation 

 
[1990] 3 WLR 196. If the validity of Legislation Y is challenged by way 
of judicial review, the question is whether it goes beyond the scope of 
power designated by Purpose Z. This question does not take into 
account Actor X’s purpose in enacting Legislation Y. When determining 
the severability of devolution legislation, the court must demarcate 
‘purpose units’. As such, UK severance authority will often be irrelevant 
in the context of devolution legislation since it will not address the 
determination of legislative purpose. 
83 William Lederman, Continuing Canadian Constitutional Dilemmas 
(Butterworths 1981) 247. 
84 Peter W. Hogg, Constitutional Law of Canada (2017 Student Edition, 
Carswell) 15-24. 



214                

in government whilst allowing the judiciary to better maintain 

their proper constitutional role. 

So, severance can, in principle, be applied where a piece 

of legislation is composed of distinct ‘units’, each with a separate 

legislative purpose. From this proposition, the Canadian test of 

severance may be derived: whether the intra vires part ‘is so 

inextricably bound up with the part deemed invalid that what 

remains cannot independently survive’.85 Severance will only be 

possible where intra vires and ultra vires parts may independently 

survive without the other. As noted by Lamer CJ, severance 

reflects the assumption ‘that the legislature would have passed the 

constitutionally sound part of the scheme without the unsound 

part’.86 This independence reflects the distinct legislative purpose 

in enacting each part. The legislative purposes must be wholly 

independent. But the difficult issue is determining what will 

constitute an independent purpose. It is clear that multiple 

purposes may exist within a piece of legislation. Indeed, in 

Christian Institute, Part 4 of Children and Young People (Scotland) 

Act 2014 was treated as a conceptually distinct unit, such that it 

could be severed. But could multiple purposes exist within a 

single Part, or within a legislative heading, or even within a single 

section? Analysis of Canadian law may shed light on this issue, 

and through doing so define the appropriate limits of severance. 

Lederman argues that it is impossible to lay down any 

standard test for grouping legal rules for a single purpose,87 and it 

appears that this is correct. The court has refused to apply 

severance in a great number of cases and held entire statutes to 

 
85 Reference Re Alberta Bill of Rights Act [1947] AC 503, 518. 
86 Schachter v Canada [1992] 2 SCR 679. 
87 William Lederman, Continuing Canadian Constitutional Dilemmas 
(Butterworths 1981) 247. 
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be invalid.88 However, severance has been used with respect to 

smaller units of legislation. For instance, Toronto Corp v York Corp 

stands for the proposition that legislative purpose can be 

differentiated on the basis of function – where a provision 

concerns two distinct purposes it is possible to sever that 

provision.89 The case concerned judicial and administrative 

functions given to the Ontario Municipal board, allowing Lord 

Atkin to hold that the provisions governing judicial functions 

were severable from the remainder of the Township of York Act 

1936. Further, Roy v Plourde shows that legislative purpose can be 

differentiated by reference to creation of legal rules and limitation of 

legal rules.90 This seems correct. A legislature will have one 

purpose, supported by reasons, for the creation of a rule of law. 

The legislature will have other reasons, reflecting another 

purpose, for limiting that rule. A provision may be severed along 

these lines.  

This discussion shows how Canadian authority can be 

used to examine the relationship between severance and the 

purpose inquiry in order to establish a principled limit to the 

severance doctrine and that individual Canadian cases may shed 

light on what the correct approach should be. Since the UK has 

not developed their concept of severance in a principled manner, 

Canadian authority provides an invaluable source of reflective 

material. Indeed, applying the ‘purpose unit’ approach to the 

Children and Young People (Scotland) Act 2014, we can say with 

confidence that the Named Person Service established under Part 

4 (the severed part of the Act) reflects a distinct purpose from the 

remainder of the Act, which discusses various other distinct 

mechanisms aimed at promoting the welfare of children and 

 
88 Peter W. Hogg, Constitutional Law of Canada (2017 Student Edition, 
Carswell) 15-24. 
89 [1938] AC 415, 428. 
90 [1943] SCR 262, 264. 
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young people. Since the rest of the Act is not inextricably bound 

up with Part 4 and can survive independently (applying the Alberta 

Bill of Rights Test) it may be severed. 

 

Contrary to the UK Supreme Court’s current stand, it seems that 

there is something to be gained from reflecting on Canadian 

authority. The reasons explicitly given for the exclusion of foreign 

authority do not stand up to scrutiny, nor are there any implicit 

reasons supporting exclusion: in fact, the similar legal and political 

contexts of the UK and Canada point towards the feasibility of 

comparison. Indeed, it has been argued that comparisons are 

beneficial as a means of reflecting on the conceptual foundations 

of UK devolution legislation and defining the appropriate 

operation of these provisions. The democratic representation of 

devolved citizens is dependent on the effectiveness of their 

respective Parliaments. At present the limits of devolved 

legislative competence are uncertain. This uncertainty hampers 

the effectiveness of devolved institutions, as they cannot define 

their own competence. This ineffectiveness will compromise the 

enfranchisement of devolved citizens. As such, more certain 

competence limits are desirable as a way to maximise the 

effectiveness and, therefore, the democratic enfranchisement of 

devolved citizens. Canadian authority can provide this certainty. 

That is not to say that Canadian authority should be regarded as 

binding in the UK, but it would be a mistake to ignore such an 

extensive and well-reasoned body of legal material. For these 

reasons, courts should reflect upon Canadian authority when 

interpreting the extent of devolved legislative competence under 

the Scotland Act 1998. 
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To what idea does the free speech principle refer? At bottom, it 

is this: there are many reasons to regulate action. But there is 

something special about speech, and to regulate it requires special 

justification.  

There is widespread agreement on two points. First, the 

free speech principle protects a valuable right. Second, the 

principle is subject to limits. There is less agreement, though, on 

the correct approach to take in determining those limits. At the 

margins, the scope of the principle is heavily contested. One 

contentious area is the legal status of hate speech. It targets the 

most vulnerable among us and causes serious harm. How far, 

then, should the law protect hate speech as free speech?  

Let us begin with a working definition of hate speech. 

For our purposes, the term refers to speech which stigmatises on 

the basis of a protected characteristic, like race or religious 

affiliation. What unites this category of speech is its expression of 

contempt towards the status of a class of persons in society.  

How, though, might one express such contempt? 

Broadly speaking, I suggest the available means of 

communication fall within two camps: verbal and nonverbal 

speech. The former relies on the use of language, while the latter 

does not.1 By this I refer to the intuitive distinction between, for 

instance, the written words of an opinion column and the act of 

burning a newspaper. Another example might be the difference 

between the televised political debate and the wearing of black 

armbands to protest the Vietnam War. 

 
1 To be clear, speech is verbal if it is language-based, even if it is not 
written or spoken. For our purposes, there is no relevant difference 
between a hateful comment which is spoken as opposed to delivered in 
sign language. 
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What, though, is special about language? The relevant 

distinguishing feature, I suggest, lies in its capacity to supply 

reasons which purportedly justify the claim being made. That is, 

the use of language allows for, but does not necessarily entail, a 

public interchange of reasons for belief. Nonverbal speech, on 

the other hand, is mostly limited to signaling support for a certain 

position. As such, they differ in their capacity to facilitate a 

process of public justification.2  

The relevance of this distinction is often overlooked. 

This is because expressive freedom is commonly justified on 

grounds which have nothing to do with the communication of 

reasons. For example, this distinction would have no purchase if 

the value of free speech lies solely in people having the 

opportunity to express their identity, or the opportunity to signal 

support for a certain position.  

This article challenges the orthodox view. Indeed, I argue 

that the free speech principle, as a distinct idea, is justified 

precisely because it protects the public exchange of reasons. The 

principle reflects the limits placed by the requirement of public 

reason on the state’s freedom of action.  

As a practical matter, this account of the free speech 

principle has important implications for the regulation of hate 

speech. It draws the boundaries of acceptable regulation 

differently from those which exist in the positive law of various 

legal systems.  

The argument proceeds as follows. First, I develop an 

account of free speech based on public reason. Second, I explain 

how this account leads to a principle requiring the protection of 

 
2 Importantly, the distinction relates to capacity, not capability: it is 
possible to have verbal communication which does not communicate 
reasons, and to have non-verbal communication which tacitly 
communicates reasons. 
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certain forms of hate speech. Third, I consider two objections to 

the principle. Finally, I take a comparative approach and evaluate 

the regulation of hate speech in the United States, the European 

Court of Human Rights, and England and Wales. 

 

In pluralistic societies, there is often serious and entrenched 

disagreement over fundamental moral principles. This leads to a 

puzzle: how might a state justifiably enforce moral principles in 

the face of fundamental disagreement while remaining tolerant of 

diverse views?  

Although universal consent resolves the problem of 

disagreement, it is too restrictive a requirement to allow for 

practical governance. A state could accomplish little, if anything 

at all, if it needed to secure the agreement of all its citizens before 

it could act. Alternatively, a state might rely on a perfectionist 

claim to moral truth. On this view, a state is justified in enforcing 

a moral principle if that principle is true. While this approach 

resolves the problem of practical governance, it fails to respect 

the presence of fundamental disagreement over the truth of 

certain moral claims.  

For a while, the predominant move in political 

philosophy has been the adoption of a requirement for ‘public 

reason’, or the idea that the state must act in ways justified with 

reasons everyone can reasonably accept.3 This is a middle ground 

between consent and truth. It is distinct from the former since it 

does not require that everyone actually agree to the specific policy. 

All that is required is that the policy be justified in a way 

reasonably acceptable to everyone. It is distinct from the latter 

 
3 John Rawls, Political Liberalism (Columbia 2005) 217. 
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since it relies on the acceptability of the means of justification, as 

opposed to the truth of the conclusion. 

The requirement of public reason is secured by the 

provision of reasons which are of a type capable of acceptance in 

the face of fundamental disagreement over comprehensive 

worldviews. Importantly, this does not ask whether all reasonable 

people agree that the supplied reasons justify the restriction. 

Rather, it limits the category of acceptable reasons to those which 

are not premised on the acceptance of a reasonably contestable 

belief. 

The crucial claim in this article is that the free speech 

principle follows from the adoption of public reason as a 

restriction on state activity. As I understand it, the free speech 

principle points to a restriction on the type of reason capable of 

justifying the regulation of expression. Specifically, legal 

restrictions on the communication of reasons cannot be justified 

by the content of those reasons. 

To see why, consider the distinction between practical 

and epistemic reasons. The former consists of reasons to do, or 

not do, an act. The latter consists of reasons to believe, or not 

believe, a claim.  

As directed towards the state, the requirement of public 

reason is best understood as a practical reason. It is a reason for 

the state to limit its actions to those capable of being justified in 

a certain way. Specifically, state action must be justified in a way 

which allows for the possibility of obtaining a certain epistemic 

fact: a belief in the acceptability of that mode of justification.  

That the requirement of public reason restricts the state’s 

freedom of action is uncontroversial. What is controversial, 

however, is understanding the restriction as conditioned on an 

epistemic, as opposed to a normative, fact. This choice belies an 
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important distinction in how scholars have conceptualised public 

reason.  

Recall that public reason restricts state action to those 

which can reasonably be accepted by all. Here, ‘reasonably’ is clearly 

doing a lot of work. What it allows us to do is assume certain 

favourable conditions about the world. This is what is known as 

ideal theory.  

There is deep disagreement over the best way to idealise 

the requirement of public reason. A normative approach would 

idealise the theory by limiting the applicability of public reason to 

those who accept the fundamental tenets of liberal society. This 

could, for instance, include accepting the Rawlsian claim that 

society consists of a reciprocal system of fair cooperation.4  

A purely epistemic approach would idealise the theory by 

limiting the applicability of public reason to those who are 

rational and capable of logical reasoning. Importantly, it is 

inclusive of a wide array of prior evaluative commitments. On this 

view, public reason applies to those who hold flatly divergent 

views about matters as fundamental as justice. 

The difficulty with both approaches is that they risk 

being self-defeating. The normative approach is difficult because 

it risks collapsing into perfectionism.5 Public reason is said to be 

required because of the problem of fundamental disagreement 

within pluralistic societies. A prior determination of acceptable 

and unacceptable moral claims, however, risks replicating the 

problem which the approach sets out to solve. For example, 

 
4 ibid 49. 
5 Joseph Raz, ‘Disagreement in Politics’ (1998) 43 American Journal of 
Jurisprudence 29-30. 
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Rawls famously claimed that the trimester analysis adopted in Roe 

v Wade6 was incapable of admitting to reasonable disagreement.7  

The purely epistemic approach, on the other hand, is 

difficult because it risks collapsing into consent.8 By failing to 

bracket the limits of reasonable disagreement, the concern is that 

public reason will be incapable of coming to a consensus about 

anything of value. In short, the worry is that this approach renders 

public reason impotent.  

Generally, those who go the epistemic route ask whether 

the state action is justified on grounds which all citizens, given 

certain assumptions of rationality, would accept after a 

‘respectable amount’ of sustained thought.9 In response to the 

impotence objection, however, we might want to relax this 

constraint. A promising way to do so, I suggest, follows from a 

feature of public reason which distinguishes it from 

perfectionism, namely its attempt at bypassing, without resolving, 

the truth of moral claims.10 Specifically, we might move away 

from asking whether citizens ‘would’ accept the grounds of 

justification and, instead, ask whether they ‘could’. In other 

words, public reason requires the state to act in a way which 

allows for the epistemic possibility of universal acceptance.  

Importantly, this analysis leads to a thin conception of 

reasons. This is because reasons, in the sense relevant to the idea 

of public reason, consist of claims which aim to supply a 

justification to others. Schoelandt refers to this as interpersonal, as 

 
6 410 US 113 (1973). 
7 Rawls, Political Liberalism (n 3) 243, fn. 32. 
8 Jonathan Quong, ‘What is the Point of Public Reason’ (2014) 170 
Philosophical Studies 545-553. 
9 Gerald Gaus, The Order of Public Reason (Cambridge 2011) 250. 
10 Rawls, Political Liberalism (n 3) 94. 
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opposed to impersonal, justification.11 The former consists of 

reasoning about the reasons which might appeal to others, while 

the latter consists of reasoning directly about the reasons as they 

actually exist.12 As such, ‘the mere fact that there exists a valid 

justification for true premises for some proposition Q does not 

mean that we have just justified Q to Peter’.13 Regardless of 

whether Q is true, interpersonal justification depends on the 

ability of Peter, as an epistemic matter, to accept Q.  

For this epistemic possibility to obtain, the state must 

allow for the public interchange of reasons. That is, the state must 

give its citizens the chance to convince others of their views, and 

to be convinced in turn. When the state acts for reasons which 

are rejected by certain members of its polity, it must leave open 

the possibility for those members to contest those reasons. This 

explains why the freedom of speech deserves special protection 

in a pluralistic society.  

 

There is something deeply unsettling about grounding the free 

speech principle in an account of public reason. So far as hate 

speech communicates reasons, they consist of paradigmatically 

non-public reasons. Despite this, the free speech principle 

emerges from the analytic priority of the need to justify an 

exercise of coercive political power.14 That is, even if public 

 
11 C. Van Schoelandt, ‘Justification, Coercion, and the Place of Public 
Reason’ (2015) 172 Philosophical Studies 1031, 1033. 
12 cf Joseph Raz, Practical Reason and Norms (Oxford 1999) 17: ‘reasons 
are used to guide behaviour, and people are guided by what is the case, 
not what they believe to be the case’. 
13 Jonathan Quong, Liberalism without Perfection (Oxford 2010) 142. 
14 Charles Larmore, ‘What is Political Philosophy?’ (2013) 10 Journal of 
Moral Philosophy 293. 
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reason confers duties on all of us,15 the state cannot point to an 

individual’s breach to absolve itself of the fundamental 

requirement of public reason. Put another way, while speakers 

might have a duty to refrain from saying hate speech, the state 

lacks the legitimate authority to enforce that duty, so far as it 

violates the free speech principle.16 

Unsettling as it might be, there are compelling 

advantages to bringing the public reason literature in conversation 

with free speech theory. First, it situates the relationship between 

free speech and legitimacy in an overarching analytic framework. 

Second, it offers a more robust account of the value of free 

speech, one which considers the interests of both speakers and 

listeners. 

By contrast, most scholars focus exclusively on one 

aspect of free speech. Let us first consider the speaker-based 

views. Some ground the value of expressive freedom on 

democratic participation. It allows citizens to plausibly claim 

authorship over the laws which govern them, since they had a 

voice in forming the majority will.17 Others ground expressive 

freedom in individual autonomy, based on the value of ‘self-

 
15 Rawls, Political Liberalism (n 3) 217-18.  
16 cf Jeffrey W Howard, ‘Dangerous Speech’ (2019) 47 Philosophy & 
Public Affairs 244-47. In this article, however, I advance a reason to 
constrain the state’s power of enforcement which can plausibly be 
understood as a ‘trump’, as opposed to an interest to be weighed in a 
proportionality analysis.  
17 Ronald Dworkin, ‘A New Map of Censorship’ (2006) Index on 
Censorship 131; Robert Post, ‘Participatory Democracy and Free 
Speech’ (2011) 97 Virginia Law Review 482. 
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fulfillment’.18 It allows us to realise the things which ‘correctly 

constitute the core of what we value about ourselves’.19 

Let us now turn to listener-based views. A prominent 

variant of this argument revolves around a metaphorical 

‘marketplace of ideas’.20 On this view, speech promotes the 

discovery of truth by preventing ‘a sort of intellectual 

pacification’21. It allows people to hear ‘everything worth 

saying’.22 Others argue that expressive freedom contributes to the 

individual self-realisation of listeners.23 By protecting a ‘free flow 

of information’,24 expressive freedom allows listeners to make 

informed decisions. 

In this article, however, I rely on the concept of public 

reason to build an account which recognises the value of free 

speech to speakers and listeners. Both participate in a valuable 

activity which deserves protection. Specifically, the content-based 

proscription of pure speech interferes with the ability to supply 

and consider reasons in the public sphere, and therefore prevents 

the public interchange of reasons. This account consists of two 

claims.  

 

 
18 C. Edwin Baker, ‘Scope of the First Amendment Freedom of 
Speech’ (1978) 25 UCLA Law Review 991. 
19 Seana Shiffrin, ‘A Thinker-Based Approach to Freedom of Speech’ 
(2011) 27 Constitutional Commentary 285-87. 
20 This view was prominently advanced by Justice Oliver Wendell 
Holmes: see his dissent in Abrams v United States, 250 US 616, 624 
(1919).  
21 J. S. Mill, On Liberty (Hackett 1978) 31.  
22 Alexander Meiklejohn, Free Speech and Its Relation to Self-Government 
(Harper 1948) 25. 
23 Martin Redish, ‘The Value of Free Speech’ (1982) 130 Pennsylvania 
Law Review 593. 
24 ibid 604. 
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Speakers: The regulation of hate speech constitutes an 
impermissible restriction on the liberty of speakers to 
present an argument in the public sphere.  

Listeners: The regulation of hate speech infringes on the 
ability of listeners to consider and evaluate the views of 
their fellow citizens.  
 

These claims are often understood as separate arguments 

for limiting the regulation of hate speech. However, they are 

better understood as protecting different aspects of the same joint 

activity, namely the ability of individuals to participate in a process 

of public justification. This is something speakers and listeners do 

together. 

There are many reasons to proscribe expression. First, the 

expression might be constitutive of an act which has legally 

significant consequences.25 This includes saying ‘I do’ in the 

context of a wedding or ‘You are fired’ in the context of 

employment. Second, the expression might lead to a situation 

with legally significant consequences. An expression might cause, 

for instance, an untenable work environment or a disruption to 

public order. Third, the expression might communicate a message 

thought to be normatively wrong. In other words, the 

proscription of expression could be justified on the basis of its 

content.  

As I understand it, the free speech principle restricts the 

type of reasons which the state might offer to justify the legal 

regulation of expression. Specifically, it prevents the state from 

relying on a content-based rationale. Thus, while the first and 

second reasons are open to the state under the free speech 

 
25 This point is explored further in subsection 3B. 
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principle, the third is not. This restriction follows from a 

distinctive feature of law, namely its exclusionary character.  

By this I refer to Joseph Raz’s account of law as it relates 

to how we reason through moral issues. To him, laws offer, inter 

alia, exclusionary reasons for actions.26 This requires some 

unpacking. A first-order reason for action is a reason to do or not 

do an act. For example, a belief in helping others provides a 

positive first-order reason to give to charity. Second-order 

reasons are different. They are reasons for, or against, acting on a 

reason. According to Raz, the law supplies negative second-order 

reasons, which he calls exclusionary reasons. This means that the 

law gives us a peremptory reason to disregard conflicting reasons 

for action.  

The free speech principle protects the expression of 

reasons which purportedly justify a belief in a claim. This is 

because the state, by proscribing the articulation of these reasons 

on the basis of their content, adopts an impermissible justification 

for its action. To clarify, a content-based restriction is one which 

is putatively justified by the wrongness of the expressed meaning. 

Such restrictions, when imposed by law, require the speaker to 

disregard other reasons she might have to express the proscribed 

content.  

The expression of justificatory reasons communicates a 

particular type of message. Specifically, it communicates a 

message which purportedly consists of epistemic reasons to 

believe a certain claim. When the state proscribes the 

communication of this type of message on the basis of its content, 

it adopts an exceptional justification. It is exceptional because it 

prevents the speaker from explaining why she rejects the rationale 

 
26 Raz, Practical Reason (n 12) 35-48. 
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of the law in the public sphere. In other words, it prevents the 

speaker from communicating reasons to reject the law. 

A law which prevents same-sex marriage restricts the 

ability of some to say ‘I do’. It does not, however, prevent 

speakers from providing reasons for why they should be allowed 

to marry. A law which prevents the formation of a hostile work 

environment restricts the ability to say certain things within the 

workplace. It does not, however, prevent speakers from 

providing reasons for why a workplace does not deserve 

protection.  

By contrast, hate speech laws restrict the ability of 

speakers to make certain arguments. Such a restriction is often 

justified on the content-based ground that they communicate a 

message which is wrong. For instance, the message might make a 

claim regarding racial inferiority. Here, the speaker cannot 

advance an argument which challenges the rationale underlying 

the law, which in this instance is racial equality. This is because 

denial of racial equality is exactly the thing which renders the 

expression hateful, and thus legally proscribed. As such, the 

speaker does not have the ability to publicly defend her views, and 

to therefore participate in a public interchange of reasons.  

Next, let us consider the role of the free speech principle in 

protecting the ability to consider reasons. Many arguments for the 

free speech principle are grounded on the positive net benefits of 

protecting expression.27 T.M. Scanlon, by contrast, advances a 

 
27 Many philosophers take this position. Eric Barendt, Freedom of Speech 
(Oxford 2007) 15 makes an instrumental argument for personal 
development. Joseph Raz, ‘Free Expression and Personal 
Identification’ (1991) 11 Oxford Journal of Legal Studies 310 argues for 
expressive freedom on the grounds that it validates lifestyles. This 
argument is also made in the legal academy. Alan Chen and Justin 
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non-consequentialist argument.28 He begins with the premise that 

a legitimate government is ‘one whose authority citizens can 

recognise while still regarding themselves as equal, autonomous, 

rational agents’.29  

This account of autonomy precludes a legitimate state 

from preventing subjects from independently deliberating on the 

merits of an act. From this comes Scanlon’s Millian principle, 

which he argues is a natural extension to Mill’s harm principle. It 

consists of two harms. 

 

Judgement: harms suffered by an agent as a result of having 
a false belief, due to their having listened to another 
agent’s act of expression.  

Persuasion: harms that come as a consequence of an agent 
who acts based on the mistaken belief, caused by the 
expression in question, that such an act is worth 
performing.  
According to Scanlon, neither judgement nor persuasion can 

justify legal restrictions on expression.30 Restrictions on 

expression based on judgement prevent listeners from forming false 

beliefs. Scanlon argues this deprives listeners of the right to 

independent judgment because she cannot rely on her own 

reasoning, as opposed to the state. Restrictions on expression 

 
Marceau, ‘High Value Lies, Ugly Truths, and the First Amendment’ 
(2015) 68 Vanderbilt Law Review 1437-38 finds that expression 
instrumental to discovering illegality should be protected. Martin 
Redish, ‘The Content Distinction in First Amendment Analysis’ (1981) 
34 Stanford Law Review 119-21, 136 argues that expression should not 
be regulated because free speech is instrumentally good for democratic 
governance.  
28 T.M. Scanlon, ‘A Theory of Freedom of Expression’ (1972) 1 
Philosophy & Public Affairs 205. 
29 ibid 214. 
30 ibid 213. 
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based on persuasion prevent the advocacy of certain types of 

activity. Scanlon argues this deprives the listener of the 

opportunity to independently judge whether that advocacy ought 

to be acted upon. Thus, the Millian principle suggests that the 

regulation of hate speech may infringe on the listener’s autonomy. 

The difficulties with grounding a free speech principle on 

a freestanding conception of autonomy are well known.31 One 

major difficulty arises from the possibility that hate speech might 

cause certain harms which arise unconsciously, and therefore in 

the absence of an exercise of the victim’s independent 

judgement.32 If so, it would be difficult to argue that the 

proscription of hate speech, in this instance, infringes on the 

victim’s autonomy interests.  

The Millian principle, however, becomes more plausible 

when understood in light of a broader framework of public 

justification. Put in this light, it stands for the proposition that 

listeners must have the opportunity to exercise their independent 

judgement and come to a conclusion regarding the publicly 

expressed reasons of others. In this way, my account avoids 

having to rely on autonomy as an end in itself. Rather, the victim’s 

exercise of autonomy is understood as part of a valuable joint 

activity. Importantly, since the value of this activity is based on its 

contribution to the possibility of acceptance, it is not defeated by a 

specific instance in which a victim fails to exercise her 

independent judgement. 

 
31 Susan J. Brison, ‘The Autonomy Defense of Free Speech’ (1998) 108 
Ethics 324-36; T.M. Scanlon, ‘Why Not Base Free Speech on 
Autonomy or Democracy?’ 97 Virginia Law Review 546. 
32 A good discussion can be found in Charles R. Lawrence III, ‘The Id, 
the Ego, and Equal Protection: Reckoning with Unconscious Racism’ 
39 Stanford Law Review 317-88. 
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In this section, I consider two potential objections to my account. 

Both look to undermine the case for protecting hate speech by 

analogy. Specifically, they attempt to demonstrate that hate 

speech is similar to a type of speech whose regulation is 

unobjectionable. The first objection argues that hate speech, like 

false advertising, reduces the deliberative capacity of its listeners 

and should be regulated on that basis. The second objection 

argues that hate speech, like saying ‘I do’ at a wedding, alters the 

normative status of others and should be regulated as a speech-

act. These objections, however, fail. 

First, let us consider the false advertising objection. The argument 

goes as follows. If the free speech principle is justified by the value 

of autonomy, one might think that autonomy is something which 

the state ought to encourage. But if autonomy is a good which 

can be increased, as opposed to a binary concept, it follows that 

issues of autonomy are ‘a matter of degree’.33 If so, it is not at all 

clear whether we should protect acts which are ‘a product of 

social conditions that fail to allow for autonomy, rightly 

understood’.34 Thus, if hate speech misleads others to act on 

wrong reasons, it ought to be regulated on the same basis as false 

advertising.  

As a preliminary matter, I note that legal restrictions on 

false advertising and hate speech are distinguished by their scope. 

The former regulates expression for the purpose of selling goods 

or services.35 Such advertising is regulated to protect a certain act, 

 
33 Joseph Raz, The Morality of Freedom (Oxford 1986) 156. 
34 Cass Sunstein, Democracy and the Problem of Free Speech (Free Press 
1993) 138. 
35 Consumer Protection from Unfair Trading Regulations 2008, s2(1). 
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namely informed buying in the teeth of an unequal bargaining 

position.36 It would not, however, prevent a seller from explaining 

or defending their advertisement through, for instance, a press 

release. By contrast, legal restrictions on hate speech regulate 

expression for the purpose of preventing the communication of its 

content. It therefore closes off all avenues of public justification.  

More importantly, the regulation of false advertising is 

often justified by pointing to the deliberative capacity of listeners. 

In other words, these restrictions are justified because false 

advertising hinders the ability of consumers to make the right 

choices for them. For the false advertising objection to hold, it 

must demonstrate that the same reasoning applies to listeners of 

hate speech. This line of argument, however, does not translate 

well from false advertising to hate speech. From the standpoint 

of the consumer, discovering the falsity of advertising is difficult 

due to the unequal distribution of information. This argument, 

however, becomes weaker once we move from factual to 

evaluative statements. It is uncontroversial to point to an 

epistemic deficit in the case of false advertising. To regulate hate 

speech on this basis, however, assumes that the members of the 

polity are unreasonable, and therefore incapable of exercising 

reasonable judgement. This position denies the compatibility of 

public reason with democratic governance.  

One might reasonably object and say that hate speech 

and misinformation often go hand in hand. That is, hate speech 

might be perpetrated through the distribution of false facts. It is 

therefore argued that restrictions on this type of speech are 

justified by listeners not having access to the relevant facts, as 

opposed to the unreasonable nature of their evaluative position. 

Ultimately, though, this objection fails. A plausible 

justification for restricting false advertising is that consumers 

 
36 ibid, s3. 
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suffer from an epistemic deficit by virtue of their status as 

consumers, as opposed to sellers. For example, certain flaws 

about a product might only be revealed through sophisticated 

tests. The same does not hold for hate speech. Restrictions on 

hate speech are not justified because of the epistemic limitations 

of victims (such as consumers) as opposed to wrongdoers (such 

as sellers). Even if the hate speech is premised on falsifiable facts, 

their regulation as a discrete class of acts, and not false claims 

more generally, is based on the wrongness of the underlying 

evaluative claim. For instance, ‘the Communists should be jailed 

because they burned the Reichstag building’ might trigger special 

regulation because the implied link between political ideology and 

normative desert is wrong. This, though, is exactly the move 

precluded by a commitment to public reason.  

There is an important limit to the scope of a free speech 

principle grounded in public justification. It lies in the distinction 

between viewpoint and viewpoint-neutral discrimination. The 

state, in directly targeting hate speech, engages in a form of 

viewpoint discrimination. It requires the state to take a side. In 

doing so, the regulation of speech reflects a prior judgement on 

the reasons which might be supplied to defend a viewpoint. This 

poses special difficulties in the context of speech restrictions. 

These problems, however, do not arise in viewpoint-neutral 

restrictions. Put simply, there is a difference between restricting 

speech because of its communicative content and restricting 

speech because it is necessary to prevent a separate harm.  

We might formalise this distinction as follows:  

 

Regulation of content: The ability of a speaker to say certain 
things is restricted because of what the speech means.  

Regulation of consequence: The ability of a speaker to say 
certain things is restricted because of what the speech 
does. 
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The distinction turns on a difference in the way a speech 

regulation is justified. Importantly, this does not entail a strict 

conceptual division. For instance, the regulation of consequence 

might have a disproportionate effect on speech which expresses 

a specific viewpoint. This is because the harmful effect of speech 

may vary depending on the content of speech. Thus, speech 

proscriptions which have a discriminatory effect on viewpoint are 

not necessarily objectionable, so long as they are solely justified 

on viewpoint-neutral grounds. 

As such, the state may regulate expressive acts qua acts. 

For example, a blanket ban on any expression which causes harm 

would solely target the act, and could therefore be justified on 

that basis.37 So too can the regulation of defamation, which 

punishes the act of expressing a falsehood that causes 

reputational injury to another person, regardless of the specific 

viewpoint expressed, subject to various defences.38  

This distinction helps explain why the regulation of hate 

speech is distinct from, say, the regulation of certain religious 

practices which involve the taking of illegal drugs.39 Drug 

regulations protect against harm arising from the consumption of 

certain substances. This harm arises independent of the religious 

context. That is, drugs cause harm regardless of why the drug is 

consumed. The harm of hate speech, however, lies in the message 

it is intended to communicate.  

 
37 As it relates to the free speech principle. To be clear, I am not 
arguing that such a blanket ban would, all things considered, be 
justified.  
38 Defamation Act 2013, s2-7. 
39 Compare Employment Division v Smith, 494 US 872 (1990). 
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Next, let us consider the objection that hate speech constitutes a 

speech-act, and is therefore open to regulation independent of its 

expressive function. This line of argument is pursued by Maitra 

and McGowan.40  

They argue that an ‘obligation-enacting utterance’ should 

not be covered by the free speech principle.41 By obligation-

enacting utterance they refer to expression which alters one’s 

obligations simply by being said.42 So, for example, the statement 

‘You’re fired’ alters obligations by terminating the employment 

relationship. The employer need not do anything further; saying 

the statement is enough. The expression constitutes the act of 

termination, which in turn is subject to legal regulation.  

How, though, might hate speech alter obligations? For 

now, let us consider a provisional answer: by marking certain 

groups as inferior, hate speech imposes a social obligation to treat 

them as if they were inferior. For example, Charles Lawrence 

argues that hate speech is constitutive of, and has effect in, an 

unjust social hierarchy which systematically discriminates against 

racial minorities.43 If so, a listener of hate speech might be placed 

in a rule-bound position. Maitra and McGowan acknowledge that 

this claim may be vulnerable to arguments challenging the 

speaker’s authority to enact such a hierarchy.44 It is one thing to 

 
40 Ishani Maitra and Mary McGowan, ‘On Racist Hate Speech and the 
Scope of the Free Speech Principle’ 23 Canadian Journal of Law & 
Philosophy 350. 
41 ibid 354, 369. 
42 ibid 350-54. 
43 Charles Lawrence ‘If He Hollers, Let Him Go: Regulating Racist 
Speech on Campus’ in M. Matsuda et al, Words that Wound: Critical Race 
Theory, Assaultive Speech, and the First Amendment (Westview Press 1993) 
53. 
44 Maitra and McGowan (n 40) 369-70. 
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argue that hate speech perpetuates systematic discrimination, it is 

quite another to claim it enacts it. 

However, even if we accept Lawrence’s claim, this 

argument fails. When speech is solely a speech-act, it falls outside 

the free speech principle. While having the outward trappings of 

speech, it is not truly expression as it communicates no expressive 

content. Many times, however, speech both furthers an act and 

communicates expressive content. This, I imagine, is what 

Lawrence would claim about hate speech. It communicates a 

racist idea and enacts a discriminatory social hierarchy. Let us call 

this type of expression ‘mixed speech’.  

In most instances, the normativity of mixed speech is 

separable from the expressive content itself. It is, however, 

inseparable in the case of hate speech. Statements with a separable 

normativity have a normative force distinct from the issue at 

hand. An example of this is political obligation, where the 

obligation to obey the law is independent of the content of the 

specific law. In other words, the obligation acts, in some sense, as 

a ‘trump’ over our bare preferences.45 

Compare this to inseparable contentions. The normative 

force of hate speech resides entirely in its expressive content. 

Hate speech relies on the normative claim that those of a certain 

protected characteristic deserve to have a lower social standing. It 

is this reliance on the normative claim which makes it hate speech. 

It is also the acceptance of that claim which obliges a bigot. It 

goes no further than this: whether the claim obliges is wholly 

dependent on how one feels about the protected characteristic.  

Statements which depend on a normative claim separable 

from the content of expression are capable of altering the 

obligations of others. Someone can rationally think ‘I want to run 

 
45 Ronald Dworkin, Taking Rights Seriously (Harvard 1977) xi. 
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that stop sign because I am late’ but also say ‘I am obligated to 

stop because it is the law’. Similarly, one can rationally think ‘I 

want to break my agreement because it was a bad deal’ and also 

say ‘I am obligated to follow the agreement because it is a 

contract’. The features of the agreement that make it a bad deal 

(e.g. it will cost a lot of money) do not depend on the features 

which make the agreement a contract (e.g. there was valid 

consideration).  

On the other hand, hate speech cannot alter the 

obligations of others because its force depends entirely on a 

normative claim which cannot be separated from the expression. 

All it can do is oblige the listener. The normativity of hate speech 

relies on the listener accepting the idea that one should be treated 

differently because of a protected characteristic. It makes no 

sense to say ‘Adam should be treated differently because of his 

race’ and also say ‘people should not be treated differently 

because of their race’. The reason offered by hate speech to treat 

someone differently (the targeted person possesses a certain 

characteristic) has no force without accepting a claim about the same 

thing. One does not listen to hate speech and believe themselves 

constrained by an obligation to do a certain action despite one’s 

wishes to not be bigot. Put another way, while there may be a 

group of bigots who recognise a discriminatory social hierarchy, 

nothing about hate speech obligates one to join this group.  

 

In this section, I discuss the doctrinal implications of my analysis 

for the legal regulation of hate speech. Specifically, I focus on 

three legal systems: that of the United States, the Council of 

Europe, and England and Wales. In what follows, I evaluate the 
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legal position of each in turn, with special reference to the 

differences in their approach.  

Before doing so, however, I wish to discuss a feature 

shared by all three legal systems. Whether in America,46 the 

Council of Europe,47 or England,48 the law does not generally 

consider the communication of justificatory reasons as a relevant 

factor by which to modulate the level of legal protection. 

Importantly, this serves as a decisive point of departure between 

these legal systems and my normative analysis.  

To be clear, I am not suggesting that legal protections 

ought only to extend to speech which communicate justificatory 

reasons. In practice, however, the legal protections conferred on 

nonverbal speech often relate to the ability of a person to 

communicate the adoption or rejection of a certain group 

affiliation. This includes, for instance, the wearing of a badge or 

the burning of a flag. To my mind, protections regarding this sort 

of activity can plausibly be understood as parasitic to a right to 

freely associate with others, as distinct from the free speech 

principle. This is because the act of joining or leaving a group, or 

the continuing act of membership, is not distinctive to speech. So 

 
46 Tinker v Des Moines 393 US 503, 505 (1969) (extending equivalent 
free speech protections to the expressive act of wearing a black 
armband); Texas v Johnson 491 US 397, 404-06 (1989) (extending 
equivalent free speech protections to the expressive act of burning an 
American flag). 
47 Fáber v Hungary App no 40721/08 (ECtHR, 24 July 2012) at [36] 
(extending equivalent protections to the symbolic display of a flag); 
Murat Vural v Turkey App no 9540/07 (ECtHR, 21 October 2014) at 
[53] (stating that Article 10 protections apply equally to ‘non-verbal 
and symbolic means of expression’).  
48 Monson v Tussauds [1894] 1 QB 671 at 692 (libel typically takes the 
form of writing, but is equally capable of taking the form of ‘a statute, 
a caricature, an effigy, chalk marks on a wall, or pictures’); 3 Bl Comm 
125 (defining libel to include ‘pictures, signs, and the like’). 
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far as it involves expression, the act is best described as a speech-

act, whose dominant constitutive element is its action 

component. As such, I argue that the protections conferred upon 

such speech-acts should follow from the protections afforded to 

a more general class of acts, namely those which relate to group 

membership.  

While the legal position of hate speech does not currently 

depend on the communication of justificatory reasons, the 

concept is not entirely alien to the positive law. The most explicit 

adoption of this distinction, perhaps, lies in the American case 

law regarding the free speech protections of campaign 

contributions. In the leading case of Buckley v Valeo, the US 

Supreme Court made a crucial distinction between independent 

expenditures and campaign contributions.49 The former consists 

of money used to promote a political message while the latter 

consists of money transferred directly to a political campaign’s 

coffers. In Buckley, the Court held that the First Amendment right 

of free speech protects the ability of a person or group to spend 

money on independent expenditures, but not the ability to donate 

a certain quantum of money to political campaigns. Why? 

According to the Court, ‘a contribution serves as a general 

expression of support for the candidate and his views, but does 

not communicate the underlying basis for the support’.50 This, in 

my view, is best read as highlighting the distinctive value of 

justificatory reasons. While a campaign contribution simply 

signals support for a particular candidate, an independent 

expenditure is capable of publishing a message which 

communicates various reasons which attempt to justify a political 

position. 

 

 
49 Buckley v Valeo 421 US 1, 20 (1976). 
50 ibid at 21. 
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Here, I apply my account of the free speech principle to critically 

evaluate the legal position of hate speech in the United States. As 

we will see, the American approach is significantly more tolerant 

of hate speech than its contemporaries.  

In 1992, the US Supreme Court handed down its 

decision in RAV v City of St Paul.51 There, it struck down a 

Minnesota statute intended to punish cross-burning and other 

expressions of religious or racial animus. Controversy ensued.52 

After all, the American courts have long recognised the 

conditional nature of the right to free speech. For example, in 

Chaplinsky v NH, the US Supreme Court carved out a ‘fighting 

words’ exception to the First Amendment, defined as words 

‘which by their very utterance, inflict injury or tend to incite an 

immediate breach of the peace’.53  

Enter the St Paul Bias-Motivated Crime Ordinance: 

 

‘Whoever places on public or private property a symbol, 
object, appellation, characterization or graffiti, including, 
but not limited to, a burning cross or Nazi swastika, 
which one knows or has reasonable grounds to know 
arouses anger, alarm or resentment in others on the basis 
of race, color, creed, religion or gender commits 

 
51 RAV v City of St Paul, 505 US 377 (1992). 
52 RAV has sustained vigorous criticism in the legal scholarship. For a 
semantic criticism, see M. Facchini and P.A. Grossman, ‘Metaphor and 
Metonymy: An Analysis of R.A.V. v. City of St. Paul Minnesota’ (1999) 
12 International Journal for the Semiotics of Law 215-21. For a criticism on 
its constitutional analysis, see Andrea L. Crowley, ‘R.A.V. v. City of St. 
Paul: How the Supreme Court Missed the Writing on the Wall’ (1993) 
4 Boston College Law Review 771-801. 
53 Chaplinsky v New Hampshire, 315 US 568, 572 (1942). 
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disorderly conduct and shall be guilty of a 
misdemeanor.’54 
 

The ordinance appears to share a similar rationale to the 

fighting words exception in Chaplinsky. Speech which arouses 

‘anger, alarm or resentment’ is likely to fall within the fighting 

words exception. Indeed, the Minnesota Supreme Court 

interpreted the ordinance as only covering fighting words, and 

this interpretation was accepted by the US Supreme Court.55 Yet, 

in RAV v City of St Paul, the Court found the ordinance 

unconstitutional. Scalia J, writing for the majority, held that the 

ordinance, while otherwise valid, placed restrictions on its 

application which were not required by its rationale.56 In other 

words, an expressive act can be expressive for multiple reasons. 

A law which restricts expression cannot pick and choose which 

types of speech to proscribe, if it is justified on a rationale which 

would cover a broader class.  

Thus, RAV held that a prohibition of threats, limited to 

those directed at certain protected classes, fail because regardless 

of how ‘vicious or severe’ the expression, it must fall within 

‘specified disfavored topics’ for the proscription to apply.57 The 

law limits its scope to expression that targets particular 

classifications. This, the US Supreme Court held, cannot stand, in 

part because the statute discriminates in determining which 

categorisations are impermissible and which are allowed. This 

discrimination, in turn, reveals a content-based rationale.  

So far, so good. My account of the free speech principle 

chimes with the Court’s reasoning. Both focus on the presence of 

a content-based rationale. Where they diverge, however, is in the 

 
54 St Paul Bias-Motivated Crime Ordinance, s292(2). 
55 RAV (n 51) at 381. 
56 ibid at 391. 
57 ibid.  
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Court’s failure to distinguish between hateful conduct and the 

communication of reasons to hold a hateful belief. This failure is 

especially striking on the facts of RAV, which dealt with a 

defendant who burned a cross on the lawn of an African 

American’s home. Such conduct, while expressive, provides no 

reasons.  

The holding in RAV tracks the general position in 

American law. The strength of free speech protections does not 

usually turn on the communication of justificatory reasons.58 It 

does, however, recognise a difference between pure59 and 

symbolic60 expression. As a descriptive matter, this broadly tracks 

the distinction between verbal and non-verbal speech. As a 

normative matter, however, the US approach diverges from my 

analysis. Rather than ground the distinction on the capacity of the 

means of expression to communicate reasons, as I do, it is 

premised on a division between the communicative and action 

component of symbolic acts. Consider, for instance, a person 

who vandalises a statute of a national leader. The act might 

communicate a message disapproving of the leader, but it also 

consists of the act of destroying property. 

The American approach leads to a tripartite division. 

Pure speech benefits from the full protection of the First 

Amendment. Bare non-expressive acts lack any special 

protections. In the middle lie symbolic acts, which are only 

partially protected. The protection is partial because the speech 

and non-speech elements are analysed separately, with a 

 
58 One exception, as discussed above, lies in the legal protection of 
political contributions: text to n 49-50. 
59 Cox v Louisiana, 379 US 536, 555 (1965). 
60 Thomas v Collins, 323 US 516, 540 (1945). 
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compelling interest in regulating the latter justifying the incidental 

restriction of the speech element.61 

This approach focuses on the reasons which a state has 

to regulate the action component of the symbolic act. I do not 

disagree with this part of the analysis. At the balancing stage, 

however, the courts appear to understand the value of the speech 

element of the symbolic act as equivalent to the value of 

protecting pure speech.62 Given the well-established exception 

for time, place, and manner restrictions for even ‘pure’ speech,63 

it appears the only difference between pure speech and symbolic 

acts lies in the range of potential content-neutral justifications. 

That is, symbolic speech, since it encompasses a more diverse 

array of acts, is likely to implicate a wider range of content-neutral 

reasons to restrict its performance. Thus, as a matter of normative 

theory, I argue the American approach errs in treating the speech 

element of the symbolic act as having equivalent status to pure 

speech. The speech element of symbolic acts, so far as they do 

not rely on language, have a diminished capacity to supply 

justificatory reasons.  

To be clear, however, RAV does not require the state to 

permit all acts of cross-burning. This can be seen in Virginia v 

Black, where the Supreme Court was able to affirm a statutory 

provision which bans cross-burning with the intent to 

intimidate.64 To do so, the Court asked, following RAV, whether 

the statute adopted a content-dependent restriction on the scope 

of its applicability. Crucially, the only limitation on the statute’s 

applicability was the presence of an intent to intimidate. Since it 

did not further limit its applicability to those intending to 

 
61 United States v O’Brien, 391 US 367, 376 (1968). 
62 ibid at 377.  
63 Feiner v New York, 340 US 315, 320-21 (1951). 
64 Virginia v Black, 538 US 343, 363 (2003). 
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intimidate a certain protected class, this statutory provision was 

upheld.65 

Most liberal states are far less tolerant of hate speech than the 

United States. They generally adopt a less capacious conception 

of expressive freedom. In doing so, they exclude from protection 

expression which incites hatred or offence.  

Let us turn to the jurisprudence of the European Court 

of Human Rights. Consider the recent Chamber decision in ES v 

Austria: 

 

[…] the exercise of the freedom of expression carries 
with it duties and responsibilities. Amongst them, in the 
context of religious beliefs, is the general requirement to 
ensure the peaceful enjoyment of the rights guaranteed 
under Article 9 to the holders of such beliefs including a 
duty to avoid as far as possible an expression that is, in 
regard to objects of veneration, gratuitously offensive to 
others and profane.66 
 

This judgement must, of course, be considered in 

context: it is a supranational court deferring to the political 

process of Austria and its application of its own national laws. 

Hence, the ECtHR applies its margin of appreciation doctrine, 

wherein states are offered special deference when regulating 

expression in the spheres of morals or religion. 

Its reasoning, however, runs contrary to the free speech 

principle. The ECtHR held that there is a legal duty to refrain 

 
65 ibid at 362. However, a plurality of the Court facially invalidated a 
statutory provision which states that cross-burning is prima facie 
evidence of an intent to intimidate: ibid at 367. 
66 E.S. v Austria App no 38450/12 (ECtHR, 25 October 2018) at [43]. 
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from causing gratuitous offence. To do so, the Court applied its 

prior decision in Otto-Preminger-Institut v Austria, which found a 

right to ‘proper respect for their freedom of thought, conscience, 

and religion’.67 Then, in ES v Austria, the Court balanced this right 

with the separate right of the applicant to ‘impart to the public 

her views on religious doctrine’.68  

This decision is flatly inconsistent with my account of 

free speech. On the facts, the applicant held seminars where she 

discussed, in detail, her reasons for holding the Prophet 

Muhammad in disdain. This, inter alia, included her judgement 

that his marriage to Aisha constituted paedophilia. Because these 

inflammatory statements concerned the Prophet Muhammad, the 

Court held that they were likely to cause disruption in a way 

‘capable of hurting the feelings of the followers of that religion’.69  

The facts of ES v Austria fall within the core case of 

protected speech. In an attempt to convince her audience, the 

applicant provided various reasons for her claim. The ECtHR, in 

delivering its judgement, endorsed the reasoning of the Austrian 

courts as it relates to the adequacy and quality of the reasons 

which the applicant gave. This sort of evaluative inquiry, however, 

runs contrary to the free speech principle. The principle, in 

preserving the ability to offer reasons, must protect the right to 

offer bad reasons for belief. To hold otherwise would entail the 

state arrogating for itself the right to judge its merits. 

 

 
67 Otto-Preminger-Institut v Austria App no 13470/87 (ECtHR, 14 January 
1993) at [55]. 
68 E.S. (n 66) at [46]. 
69 ibid at [53]. 
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Finally, let us turn to the position of hate speech in English law. 

The UK Supreme Court has described the right to political speech 

as ‘a freedom of the highest authority’.70 As Lord Steyn says, ‘in a 

democratic society it is the primary right: without it an effective 

rule of law is not possible’.71 Against the backdrop of the 

Convention,72 the concept of ‘political’ speech has, in turn, been 

interpreted broadly.73 Generally, it covers all speech that is 

expressed in the public sphere, on matters pertaining to topics of 

public interest.74  

As such, the common law affords broad protections for 

political speech. The courts have affirmed that the free speech 

principle covers the ‘irritating, the contentious, the eccentric, the 

heretical, the unwelcome, and the provocative’.75 Thus, it protects 

speech which ‘right-thinking people’ consider dangerous or 

irresponsible, and speech which shocks and disturbs.76 It does 

not, however, protect provocations of violence.77  

These principles form the backdrop to an analysis of the 

primary hate speech offences in English law, which can be found 

in sections 18 and 19 of the Public Order Act 1986. 

 

 

 
70 R (ProLife Alliance) v BBC [2003] UKHL 23, [2004] 1 AC 185 at [6]. 
71 R v Secretary of State for the Home Department, ex parte Simms [2000] 2 AC 
115 at 125. 
72 Thorgeirson v Iceland (1992) 14 EHRR 843 at [64]. 
73 Richard Clayton and Hugh Tomlinson, The Law on Human Rights (2nd 
edn, Oxford 2000) 15.284. 
74 R (Calver) v Adjudication Panel for Wales [2012] EWHC 1172 (Admin), 
[2013] PTSR 378 at [80]; Barendt, Freedom of Speech (n 27) 152. 
75 Redmond-Bate v Director of Public Prosecutions [2000] HRLR 249 at [20]. 
76 R v Central Independent Television plc [1994] Fam 192 at 202. 
77 Redmond-Bate (n 75) at [20]. 
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Section 18 

A person who uses threatening, abusive or insulting 
words or behaviour, or displays any written material 
which is threatening, abusive or insulting, is guilty of an 
offence if—  

(a) he intends thereby to stir up racial hatred, or  

(b) having regard to all the circumstances racial 
hatred is likely to be stirred up thereby.78  

Section 19 

A person who publishes or distributes written material 
which is threatening, abusive or insulting is guilty of an 
offence if—  

(a) he intends thereby to stir up racial hatred, or  

(b) having regard to all the circumstances racial 
hatred is likely to be stirred up thereby.79  
 

The broader statutory scheme of the 1986 Act points to 

a content-neutral rationale for these offences, namely in balancing 

the interest in expressive freedom with that of public order. This, 

I argue, is a less objectionable approach to the regulation of that 

speech. The proscription of speech likely to incite widespread 

disruption to public order is, in most circumstances, justified.  

A speech regulation justified on the basis of protecting 

public safety would focus on the consequence, as opposed to the 

content, of speech. As such, the provision and consideration of 

reasons would not be directly targeted. Thus, in principle, 

 
78 Public Order Act 1986, s18(1). The offence was extended to cover 
religious hatred by the Racial and Religious Hatred Act 2006. It was 
further extended to cover hatred on the basis of sexual orientation by 
the Criminal Justice and Immigration Act 2008.  
79 Public Order Act 1986, s19(1).  
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individuals would be able to offer the entire gamut of reasons, so 

far as they took care to do so in a way unlikely to provoke 

disorder. 

However, given the restrictions on its applicability, it is 

highly unlikely these offences have a content-neutral basis. 

Specifically, the offences only apply if the expression relates to 

hatred on the basis of certain protected characteristics. Further, 

the language of ‘threatening, abusive, or insulting’, absent an 

extraordinarily narrow interpretation, is too broad to plausibly 

support a public order rationale. Its wide scope means that the 

racial hatred requirement, in practice, serves as the crucial limiting 

principle for these offences. 

This limits the range of reasons which a speaker is able 

to publicly express on the basis of racial hatred. The difficulty 

with this is that the racial hatred element of the offence is likely 

justified on the basis of a content-dependent rationale. In other 

words, it is justified by the wrongness of the underlying claim 

about race. This, however, would violate the free speech 

principle.  

In response, it is tempting to take an empirical turn and 

argue that racial hatred is exceptionally likely to lead to a 

disruption of public order. This would reconcile the rationale of 

these racial hatred offences with the requirement for a content-

neutral justification under the free speech principle. It also has the 

upside of fitting with the broader statutory context of the 1986 

Act, which sets out a scheme which broadly aims for the 

protection of public order. There are, however, reasons to doubt 

this view.80  

 
80 Eric Heinze, ‘Viewpoint Absolutism and Hate Speech’ (2006) 64 
Modern Law Review 577-78. 
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Beyond the empirical point, there are three points of 

tension between the current approach in English law and the 

public order rationale. Taken together, they throw serious doubt 

on the content-neutrality of these racial hatred offences, although 

they are not individually dispositive. 

First, these offences, as currently interpreted, do not 

require ‘proof that anybody actually read or heard the material’.81 

All that is needed is that the material is made ‘available to the 

public’,82 regardless of the likelihood that others would come 

across it. For instance, an online post in an obscure blog would 

fall within this standard. This cuts against the rationale of public 

order. Speech which is never heard cannot cause unrest among 

the public. Of course, criminal offences often have a prophylactic 

element aimed at preventing harm before it happens. If the risk 

of disruption is low, however, the case for a prophylactic measure 

is weakened.  

Second, these offences apply extraterritorially. The Court 

of Appeal has rejected the submission that the racial hatred at 

issue must be ‘intended or is likely to be stirred up in this 

jurisdiction’.83 In other words, an offence under section 19 may 

be sustained, even if the hatred ‘may be stirred up overseas’.84 

However, the public order rationale is strained by the coverage of 

speech which only causes unrest in extraterritorial jurisdictions.  

Third, there exists a parallel statutory regime which, in a 

content-neutral fashion, protects against disruptions of public 

order. It does so, admittedly, in a rather circuitous way. 

Specifically, section 89(2) of the Police Act 1996 makes it an 

 
81 R v Sheppard and other [2010] EWCA Crim 65, [2010] 1 WLR 2779 at 
[35]. 
82 ibid at [34]. 
83 R v Lawrence Burns [2017] EWCA Crim 1466, [2017] 9 WLUK 71 at 
[10]. 
84 ibid at [11]. 
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offence to willfully obstruct a police constable in the execution of 

his duty. Among the duties of a police constable is to prevent a 

breach of the peace. Thus, under the 1996 Act, constables have a 

duty to prevent the expression of speech likely to incite a breach 

of the peace, and a refusal by speakers to comply constitutes an 

offence under section 89(2). Importantly, this provision requires 

the existence of a ‘real threat’85 to public order. The scope of this 

restriction on freedom of speech is therefore limited to its 

consequentialist rationale. The presence of this parallel statutory 

regime cuts against the idea that sections 18 and 19 of the Public 

Order Act are needed to preserve public order. They are better 

understood as serving a more distinctive function, namely the 

content-based regulation of hate speech in English law. 

 

The American constitutional tradition has had an outsized 

influence in this area. This risks a parochial turn in free speech 

theory. The subject matter of free speech theory – that is, the 

object of protection – is often defined in terms of the First 

Amendment.86 Further, much of the literature adopts an 

interpretivist posture, limiting its relevance to those who accept 

that methodology.  

Framing the debate in this way has other negative effects 

as well. At first glance, it makes attractive the search for a single 

unifying principle which justifies the First Amendment’s empire. 

 
85 Redmond-Bate (n 75) at [18]. 
86 The text of the First Amendment is as follows: ‘Congress shall make 
no law respecting an establishment of religion, or prohibiting the free 
exercise thereof; or abridging the freedom of speech, or of the press; 
or the right of the people peaceably to assemble, and to petition the 
Government for a redress of grievances.’ 
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This project, however, is hindered by the diversity of its subject 

matter. Specifically, one should allow for the possibility of a 

pluralistic and non-distinctive justification. By pluralistic I mean 

the acceptance of various grounds to uphold expressive freedom. 

And by non-distinctive I mean the justification of expressive 

freedom in terms which also justify the protection of other non-

speech interests. 

Indeed, if free speech theory is to justify the protection 

of speech, broadly construed, it may need to abandon the search 

for this unifying principle. It is doubtful, I suggest, for a singular 

principle to justify the protection of speech in both public and 

private contexts, expressed through both verbal and nonverbal 

means. 

In this article, I adopted an approach which consciously 

tries to avoid these problems. First, I constructed an ideal theory 

of the free speech principle. Second, I took a comparative 

perspective to highlight its implications for the regulation of hate 

speech.  

This approach reveals a distinctive reason to protect free 

speech: to preserve a process of public justification. To say this, 

however, is to embrace a limited vision of the free speech 

principle, one which accepts that it cannot protect all forms of 

expression. Strikingly, it would not cover private speech, like texts 

exchanged between friends. To my mind, however, the regulation 

of this type of speech is objectionable for reasons not distinctive 

to free speech. It might, for instance, constitute an invasion of 

privacy to an extent unacceptable in liberal society.  

This approach also reveals the complexities underlying a 

trans-Atlantic comparison of hate speech regulations. It is all too 

tempting to chalk up any differences to that of ‘wild-west 
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cowboys versus cheese-eating surrender monkeys’.87 Put this way, 

the comparison is bipolar – it considers the relative merits of an 

approach which prioritises individual liberty as opposed to social 

equality. Such a comparison risks devolving into a conceptually 

unsatisfying stalemate, one which pits two incommensurable 

values against each other. Comparing both ends of this spectrum 

to an ideal theory of free speech, however, introduces a new layer 

of normative analysis. Both the American and European 

approach have flaws, and they are flawed in ways which have little 

to do with the battle between liberty and equality.  

Let us return to the claim with which this article began. 

The free speech principle stands for the idea that the regulation 

of speech requires special justification, notwithstanding the other 

restrictions on state activity. That it supplies a distinctive reason 

to protect speech is especially important in the context of hate 

speech. I take it as common ground that abusively discriminatory 

conduct in the public sphere, if it were not speech, could and should 

be subject to legal regulation. If an exception is to be made, it 

must be justified on the basis of the free speech principle. 

In this article, I have proposed one way to sketch the 

boundaries of this exception. While the state may regulate 

expression, it cannot intentionally target the expression of reasons 

which purportedly justify a claim. To do so requires the state to 

evaluate the content of those reasons. By taking sides on the basis 

of this evaluation, the state prevents its citizens from participating 

in a valuable process of public justification. It cannot do so while 

upholding its commitment to public reason. 

 

 
87 The phrase is borrowed from Eric Heinze, ‘Wild-West Cowboys 
versus Cheese-Eating Surrender Monkeys’ in I. Hare and J. Weinstein, 
Extreme Speech and Democracy (Oxford 2009) 182. 
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