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FOREWORD 

 
Dr Paul Yowell, Fellow of Oriel College and Associate Professor in the Oxford 

Faculty of Law 

Writing for a student law journal benefits both the student who authors an article and the 

public that forms the potential audience. Students gain the opportunity to explore questions that 

interest them in a format that goes well beyond the confines of coursework essays. Presenting an 

argument for public scrutiny incentivises authors to think deeply and thoroughly about issues of 

policy and to do so in dialogue with a range of academic voices. The student who submits to this 

discipline becomes a better scholar in the process. The articles in this edition of the Oxford 

Undergraduate Law Journal are excellent examples of this approach, and of thorough 

engagement with the policy questions that underlie current legal controversies.  

Above and beyond the benefit the student authors have gained in this process, the four 

articles serve the legal profession in offering illuminating and fresh perspectives. Cara Gao 

engages with modern scholarship on the societal role and ethical responsibility of corporations to 

argue that libel law should shift its focus from monetary damage to more intangible forms of 

reputational damage; and she creatively explores a framework of discursive remedies as a means 

for undoing that damage. Matthew Hoyle uncovers an idea that lawyers and legal theorists often 

overlook: that the English law of property is not grounded in a notion of absolute ownership (as 

in some civil law systems) but rather in relative superiority of title; and is vindicated in contexts 

that often start from the fact of current possession. He explores the policy and practical 

implications of this and offers sensible advice for thinking, among other things, about 

‘ownership’ in the context of trusts. Oskar Sherry compellingly argues that children under the 

age of twelve do not have the developmental capacities needed to be judged for criminal 

responsibility, distinguishing this from responsibility more generally, and carefully analysing 

neuroscientific literature on brain development as well as the moral philosophy at stake in 

questions about internalisation of norms and submission to external authority. Godwin Tan 

explores in helpful detail the doctrine of undue influence in contracting, particularly with regard 
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to spousal and other close personal relationships, and thoughtfully reflects on advantages and 

disadvantages of possible solutions for reform of the law.  

The authors evince competence in a range of methodologies, accenting different 

approaches: policy and institutional analysis (Gao); historical and comparative study (Hoyle); 

moral theory juxtaposed with scientific literature (Sherry); and rigorous doctrinal and case 

analysis (Tan). Collectively the articles reflect the training that Oxford law students receive and 

the high standards to which they are held. A reader who takes in the whole edition will come 

away with an overview of a range of current issues and a gratifying sense of having engaged 

with new arguments and perspectives. Other readers interested in particular topics will be well 

served by the thoughtful treatment in each of the articles. The authors and editors of this edition 

deserve congratulations for a valuable contribution to legal scholarship.  
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INTRODUCTION 
 

Jean Goh and Govind Shankar, Editors-in-Chief 
 

It brings us great pleasure to introduce the 7th Edition of the Oxford University 

Undergraduate Law Journal (‘OUULJ’). This volume features a carefully selected range of 

articles dealing with complex and fascinating issues. 

 

As the first student-run law journal in the United Kingdom, this edition continues our 

tradition of providing a platform for undergraduate students from Oxford and around the UK to 

further engage with the study of law. Indeed, in many ways, the OUULJ is a reminder of the 

depth and richness of the study of law, even at an undergraduate level. While the focus is on 

areas within the scope of the Oxford BA in Jurisprudence course, the depth of analysis by our 

contributors and the issues they explore illustrate that our subject goes far beyond neatly bound 

textbooks and classes. 

 

Naturally, this was no easy task. The OUULJ would not be possible without the 

dedication and efforts of our Editors, Kenneth and Anna, and their team of Associate Editors. 

Recognition must also go to our contributors who have put painstaking efforts into their work 

and chosen to place their faith in us. We would also like to give our thanks to the Law Faculty 

for their support.  

 

This Edition begins with Cara Gao’s fascinating piece which considers the value of a 

corporate reputation in the context of defamation. Following that is Matthew Hoyle’s submission 

which sheds light on the ideas of proprietary and equitable rights by contrasting the English 

common law position with civil law jurisdictions such as Germany and France. Next is Oskar 

Sherry’s intricate piece which juxtaposes the two oft equated concepts of criminality and 

responsibility with reference to children. And finally, this volume is capped off by Godwin Tan’s 

perceptive article on undue influence which considers and argues against the exclusion of 

couples from the traditional categories of presumed influence.  
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It is our fervent hope that the OUULJ will continue in its mission to promote legal 

thought and exploration in the coming years.  If you are a student reading this, it is our heartfelt 

wish that our Journal will inspire you to think outside of your curriculum, to explore the vast 

reaches of our shared subject and perhaps even to contribute to our next edition. If you are 

reading this as a legal practitioner, we hope that you have found it useful and illuminating in 

your course of work. Above all, we hope that our edition will be an entertaining and thought-

provoking read. 

 
 
  



Serious Harm to Corporate Reputation - More Than Just 
the Money 
Cara Gao1 

 
Introduction 

 
At common law, corporations could traditionally sue in defamation without proof of special 

damage, just like human claimants.2 As confirmed by Theedom v Nourish Training Ltd,3 this is no 

longer the case. The Defamation Act 2013 (“the 2013 Act”) altered this position by instituting a 

new statutory restriction in s.1(1) that “[a] statement is not defamatory unless its publication has 

caused or is likely to cause serious harm to the reputation of the claimant.” Further, s.1(2) states 

that for a “body that trades for profit”, harm to reputation is not “serious harm” unless “it has 

caused or is likely to cause the body serious financial loss”. This departs from the common law 

position in Jameel4 and Thornton5 that natural or non-natural persons should not be subject to 

different rules for bringing a defamation claim. 

 

While the statutory intention was to “raise the bar for bringing a defamation claim”,6 the 

previous common law position has largely prevailed for individual claimants following the recent 

Court of Appeal judgment in Lachaux v Independent Press Limited.7 Reversing the initial judicial 

interpretation of s.1(1) that claimants must prove actual or likely serious harm on the balance of 

probabilities,8 Lachaux clarified that claimants are only required to show that the publication had 

a “tendency” to cause serious harm to reputation in s.1(1). However, the judgment specifically did 

not address the position of bodies trading for profit under s.1(2).9 This essay will focus on the 

																																																								
1 I am very grateful to Professor Maria Lee, T.G. Khoo and the editorial team of the Oxford University 
Undergraduate Law Journal for their comments on earlier drafts. Any errors and omissions remain my own. 
2 Metropolitan Saloon Omnibus Co Ltd v Hawkins (1859) 4 H&N 87; South Hetton Coal Co Ltd v North-Eastern 
News Association Ltd [1894] 1 QB 133. 
3 [2015] EWHC 3769 [15]. 
4 Jameel v Wall Street Journal Europe [2006] UKHL 44 [24]–[27]. 
5 Thornton v Telegraph Media Group [2009] EWHC 2863 [37]. 
6 Explanatory Notes to the Defamation Act 2013, para 11; Lachaux v Independent Press Limited [2017] EWCA Civ 
1334 [36]. 
7 Lachaux v Independent Press Limited [2015] EWHC 2242  [50], [68]; See Section 1.3. 
8 ibid. [31]. 
9 ibid. [82]. 
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incorporated company trading for profit – the paradigm s.1(2) claimant, which must still prove a 

more narrowly-defined “financial loss” than a wider scope of “harm” to reputation.10 

 

The aims of reform were laudable: clarify the common law’s twin-track mechanism for 

deterring trivial claims11 and level the “inequality of arms”12 whereby wealthy corporations could 

stifle criticism from impecunious defendants by threatening costly litigation. However, false 

analogies between corporate reputation and other types of reputation misstate the mischiefs which 

the Act sought to cure, while the conflation of actionability and quantum injects conceptual 

incoherence within defamation law. Deserving corporate claimants with non-trivial claims now 

face an unduly harsh evidentiary threshold (Section 1). 

 

Such deficiencies stem from an incomplete understanding of corporate reputation, which 

should reflect values of property, honour and sociality (Section 2). The mischiefs should be 

addressed by reforming remedies, without distorting the definition of defamation. Defamation law 

can be refocused on its raison d’être of vindicating reputation if reconceptualised as a discursive13 

(not damages-based) constitution, protecting evolving forms of reputation beyond individual 

reputation. This can be best achieved through a two-track remedial framework, where Track One 

replaces presumed damages with mandated discursive remedies as the primary remedy for 

companies, and special damages remain available under Track Two if the claimant company can 

adduce proof of financial loss (Section 3). 

 

1. Questioning the assumptions underlying section 1(2) 
 

1.1 Corporate vs governing reputation: democracy and inequality of arms? 

 

																																																								
10 For discussion on other entities subject to s. 1(2), see D Acheson, ‘The Defamation Act 2013: What exactly is ‘a 
body that trades for profit’?” (2016) 20(4) Communications Law 113. 
11 Explanatory Notes (n 5), para 11 indicates that it builds on the “threshold of seriousness” of the defamatory 
statement in Thornton (n 5) and the abuse of process tort in Jameel (n 3). These are “two independent mechanisms” 
– Thornton objectively assesses the statement, Jameel subjectively evaluates negative impact on the claimant’s 
reputation: M Groppo, 'Serious Harm: A Case Law Retrospective and Early Assessment' (2016) 8 Journal of Media 
Law 1, 3. 
12 Ministry of Justice, ‘Draft Defamation Bill: Consultation’, CP3/11, March 2011, 52–54. 
13 A Mullis and A Scott, ‘Reframing Libel: taking (all) rights seriously and where it leads’ (2012) 63 NILQ 5, 9. 
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One assumption underlying s.1(2) is that companies should have a restricted right to sue in 

defamation – having to prove a more specific “serious financial loss” than “serious harm” – 

because their reputation is comparable to the governing reputation of governing bodies, who have 

no locus standi to sue in defamation.14 However, analogies between corporate and governing 

reputation rest on two false assumptions about the nature of corporations. 

 
First, it is assumed that just as government bodies should vindicate their reputation through 

democratic discourse,15 corporations should use non-legal fora normally unavailable to 

individuals16 to vindicate their reputation. However, smaller companies may lack such access,17 

and even if companies can refute defamatory publications through rehabilitative advertising, extra-

legal means may be ineffective in vindicating reputation. As Lord Bingham observed, 

“protestations of innocence by the impugned party necessarily carry less weight with the public 

than the prompt issue of proceedings [culminating] in a favourable verdict by judge or jury.”18 To 

wit, companies cannot fully vindicate their legal right to reputation without legally enforceable 

remedies backed by legal authority.  

 

Dissenting in Jameel, Baroness Hale further remarked that the enormous power wielded 

by multi-national corporations (“MNCs”) means that the freedom to criticise them may be at least 

as important in a democratic society as the freedom to criticise the government.19 However, the 

power held by governing bodies is a public power to perform public functions, which places them 

under the corresponding liability to put up with criticism,20 while corporations are not 

democratically elected and do not hold public functions by nature. While democratic approval is 

required before appropriating public funds towards defending defamation actions,21 companies use 

their own resources and hence democratic significance cannot be assumed from their size alone.22 

																																																								
14 Derbyshire CC v Times Newspapers [1992] 1 QB 770. 
15 ibid. [550]. 
16 Culture, Media & Sport Committee, ‘Press Standards, Privacy and Libel’ (HC 2009-10, 362-I), para. 176. 
17 Joint Committee on the Draft Defamation Bill, Report (2010–12, HL 2013, HC 930-I) para 113 
18 Jameel (n 4) [26]; The right of reply remedy faces the same limitation (Section 3.2.1). 
19 ibid. [158]. 
20 JA Wier, 'Local Authority v Critical Ratepayer—A Suit in Defamation' (1972) 30 CLJ 241. 
21 ibid. 244. 
22 G Chan, 'Corporate Defamation: Reputation, Rights and Remedies' (2012) 33 Legal Studies 264, 280. 
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The fact that “publication on matter of public interest” is a defence to liability in s.423 further 

reinforces that democratic significance should be weighed proportionately against other factors in 

defences or quantum of damages, not universally applied to all large resourceful companies. 

 

Second, the argument runs that since corporate claimants are as well-financed as 

government bodies to browbeat financially-strapped (human) defendants into silence, government 

bodies’ lack of locus standi to sue should be similarly applicable. However, treating singular high-

profile cases24 as representative of corporate defamation uncritically assumes the identities of 

claimants and defendants. Corporate claimants may not have greater resources than defendants: 

smaller companies may be out-resourced against large media organisations or wealthier corporate 

competitor defendants.25 Singling out corporate claims as the unique site of abuse is unjustifiable, 

since wealthy individuals can equally exploit libel actions to bully defendants. Rather than creating 

artificial distinctions based on claimants’ identities which distort the definition of defamation, 

concerns of abuse should be dealt with by rules external to the cause of action26 (such as civil 

procedure27) or remedies (Section 3). 
 

Further, alternative causes of action provide inadequate protection. Successful malicious 

falsehood claims are vanishingly rare, as difficulties in proving malice28 are amplified by English 

law’s strong protection for journalists’ sources.29 Unlike government officials who can sue in a 

personal capacity, a company which cannot satisfy s.1(2) may not rely on its directors or 

																																																								
23 s.4 of the Defamation Act 2013 provides a defence to a libel claim where the subject matter of the publication is a 
public interest matter, and the publisher "reasonably believed" that publication was in the public interest. 
24 Notably, the “McLibel” case of Steel & Morris v United Kingdom [2005] EMLR 314, where McDonalds was 
painted as the high-handed corporate Goliath, silencing two Greenpeace critics (one aptly named David) struggling 
to obtain legal aid; Hansard, HC Deb, 24 April 2013, col 917: “a general case… built up [based on] two, three, four 
cases”; M Boyd, ‘The Proposed Restriction on Corporate Bodies to Sue for Defamation’ (2010) CLJJ Working 
Papers, 35: “atypical”; “two cases over the last eleven years”. 
25 J Afia and P Hartley, ‘Lord Lester’s Draft Defamation Bill 2010: A Practical Analysis’ (2010) 2(2) Journal of 
Media Law 183, 189; Only one case was brought by a small corporate claimant against a large media company in a 
decade: D Acheson, 'Empirical Insights into Corporate Defamation: An Analysis of Cases Decided 2004–2013' 
(2016) 8 Journal of Media Law 32, 50. 
26 Using SLAPPs to externally regulate corporate libel suits would be an interesting alternative: F Donson, ‘Libel 
Cases and Public Debate’ (2010) 19 RECIEL 83. 
27 E Descheemaeker, ‘Three Errors in the Defamation Act 2013” (2015) 6 Journal of European Tort Law 24, 27; 
Civil Procedure Rules 3.4(2) already empowers the court to strike out claims or defences which have no reasonable 
grounds. 
28 That a defendant knew the allegation was false, or was reckless as to its truth and falsity. 
29 H Tomlinson, ‘Reframing Libel: A Practitioner’s Perspective’ (2010) CLJJ Working Papers, 52. 
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shareholders to sue as they have separate legal personalities.30  In practice, defamatory statements 

may solely refer to the company and cannot be linked to any connected individuals. 31 

 

Therefore, corporate reputation is different from governing reputation and deserves legal 

protection via substantive defamation law. 

 

1.2 Corporate vs individual reputation: no soul to damn, no body to kick?32 
 

Another view underlying the strict formulation of s.1(2) is that only a natural person who 

can suffer “wounded feelings” should be entitled to the right to reputation, not a company which 

can “only be injured in its pocket”.33  

 

However, defamation is not based on internal and subjective “feelings”, but rather 

reputation as an external and objective construct of what people communicate to others, as evinced 

by the need for publication to be made to a third party to constitute a defamation claim.34 

Defamation law protects the claimant’s external interests in its deserved reputation, rather than 

internal consequences on its real reputation.35 Just as a narcissistic human claimant unaffected by 

what others think of him still suffers reputational damage (but may not recover aggravated 

damages), the company’s inability to experience the injury is irrelevant to whether the injury 

exists. 

 

Moreover, the law fictitiously attributes personality, not human nature, to companies: a 

company has juridical significance only because the law recognises it as capable of rights and 

duties.36 Hence, the legal person’s non-corporeality is incidental to the nature of its reputational 

interest, which should instead be assessed by reference to its rights and duties. A company’s right 

to reputation cannot deserve less protection than a natural person’s merely because its personality 

																																																								
30 Salomon v Salomon & Co Ltd [1897] AC 22. 
31 Jameel (n 4) [25]. 
32 J Coffee, ‘No Soul to Damn: No Body to Kick’ (1981) 79 Michigan Law Review 386. 
33 Lewis v Daily Telegraph [1964] AC 234 [262]. 
34 V Wilcox, A Company’s Right to Damages for Non-Pecuniary Loss (CUP 2016), 116; Ibrahim v Swansea 
University [2012] EWHC 290 [14]. 
35 E Descheemaeker, ‘Defamation Outside Reputation’ (2011) Edinburgh School of Law Working Paper, 3.  
36 John Salmond, Salmond On Jurisprudence (4th edn, Stevens & Haynes 1913) 272. 
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rights are not “connected to [its] status as an autonomous being”.37 Instead, it deserves different 

protection through remedies because it reflects different reputational values – honour and sociality, 

not human dignity. 

 

1.3 “Serious financial loss” is more difficult to establish than “serious harm” 

 

The current approach to establish “serious harm” for individual claimants offers a 

decidedly lower barrier to bringing a defamation case than the “serious financial loss” standard for 

corporations. As confirmed by the recent Court of Appeal judgment in Lachaux, courts have not 

remained entirely filial to the statutory construction, taking a loose approach to s.1 based on 

inference instead of evidence and tendency instead of likelihood. 

 

1.3.1 Lachaux partly clarifies the approach to “serious harm” in s.1(1) 

 

Lachaux clarified that the cases where inferences of serious reputational harm can be drawn 

are not confined to the extreme cases highlighted by Bean J in Cooke, where one is wrongly 

accused of “being a terrorist or a paedophile”.38 By extension, the allegation no longer had to be 

“so obviously likely to cause serious harm to a person’s reputation” for likelihood to be inferred.39 

Despite early judicial caution that the court should be “wary” of reliance on inferences,40 the only 

appellate judgment to date entrenches the judicial inclination of demonstrating little restraint in 

extending the scope of inference beyond “obvious” cases contemplated in Cooke. 

 

Tangible consequences like “visible re-publication and comment” are also not required.41 

Warby J was not dissuaded from inferring “serious harm” in Ames even where no readers of the 

publications were identified by affirmative evidence,42 and HH Judge Moloney QC even referred 

																																																								
37 A O’Neill, ‘Corporate reputation in the House of Lords’ (2007) 28 Company Lawyer 75, 77. 
38 Lachaux (n 6) [66]. 
39 Cooke v MGN Ltd [2014] EWHC 2831 [43]. 
40 Ames v Spamhaus Ltd [2015] EWHC 127 [55]. 
41 ibid. 
42 Ames (n 40) [55], [92]. 
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to inferential cases as “so strong as to call for rebuttal from the defendant” in Theedom, suggesting 

a possible reversal of burden which presumes “serious harm” unless proven otherwise.43 

 

These inferences are based on all relevant context “taken overall”44 including, inter alia,45 

extent of publication,46 the seriousness of the imputation conveyed by the words used,47 and 

publisher’s reliability48. Notably, these factors were previously considered at common law.49 

Lachaux brings the state of the law even closer to the previous common law position in Thornton 

by stating that the words “is likely to” in s.1(1) are to be taken to connote “a tendency to cause”50 

and that ordinarily, there is in practice no meaningful distinction between the two.51 Moreover, it 

is unclear how the threshold of seriousness is higher than the threshold of substantiality in 

Thornton simply by requiring “something rather more weighty”.52 Lachaux thus partly fulfils the 

prediction that s.1 only marginally changes the existing law53 for individual claimants under s.1(1). 

 

1.3.2 Lachaux does not apply directly to s.1(2) and leaves its status uncertain 

 
Conversely, the change for corporate claimants is far from marginal. Even if inferential 

proof can satisfy both subsections, the force of common law factors in the inference of “serious 

harm” is diminished in the granular assessment of “serious financial loss. In Undre, the restaurant 

claimant alleged that the defendant borough made a defamatory statement that it neglected and 

caused the deaths of three cows.54 Although Warby J was “persuaded” in dicta that “some people 

																																																								
43 Theedom (n 3) [28]. 
44 Brett Wilson LLP v Person(s) Unknown [2015] EWHC 2628 [30]. 
45 See Dhir v Saddler [2017] EWHC 3155 [21(3)] for other factors, including the claimant’s role in society, the 
identities of the publishes and the propensity of defamatory statements to percolate through underground channels 
and contaminate hidden springs. 
46 Cooke (n 39) [43]; Lachaux (n 8) [139]; Alsaifi v Trinity Mirror Plc and Board of Directors [2017] EWHC 2873 
[94]. 
47 Cooke (n 39) [43]; Umeyor v Nwakamma [2015] EWHC 2980 [52]; Alsaifi (n 46) [94]. 
48 Ames (n 40) [92]. 
49 Jameel (n 11); Thornton (n 5). 
50 Lachaux (n 6) [50]; In the Parliamentary debates, there was also no answer from the Government in response to 
Sir Edward Garnier MP’s question on the difference between “serious” and “substantial”: Hansard (n 24) cols 913–
921. 
51 ibid. [46]. 
52 ibid. [44]. The Court also held that threshold of “seriousness” was “no less, no more but equally no more, no less” 
[82] and “means what it says and requires no further gloss” [44]. 
53 A Mullis and A Scott, ‘Tilting at Windmills: The Defamation Act 2013' (2014) 77 MLR 87, 106. 
54 Undre v Harrow [2016] EWHC 931. 
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decided to cancel reservations” and “some spoke of boycotting it”, these were insufficient to 

establish “serious financial loss”.55 The court demanded stringent proof of “profit and loss 

calculations” which may be assisted by “expert evidence”, and not even financial proof of 

reduction in “revenue” or “net sales” sufficed.56 In Pirtek,  the only case on s.1(2) litigated after 

Lachaux, the corporate claimant adduced actual financial loss by particularising the special 

damage in great detail: “employ[ing] a PR consultant… at a cost of… £15,000” in an attempt to 

mitigate loss.57 

 

Admittedly, Undre has limited precedential value as defamatory imputation of the 

corporate claimant was not established and observations were made in dicta.58 Earlier in Brett, 

Warby J was willing to infer “serious financial loss” caused to a small solicitor’s firm59 without 

evidence of actual decline in conversion of inquiries into instructions or financial loss suffered.60 

However, it is unclear whether differences in detail of financial evidence required in Undre and 

Brett were due to the former being a preliminary trial, and the latter an application for summary 

disposal where merits were not heard. In the absence of judicial guidance, it appears that corporate 

claimants have not relied on Brett even in similar summary disposals, and are still compelled to 

adduce as much specific evidence financial loss as possible, such as in Pirtek. 

 

Companies may hesitate to release “expert evidence” of financial data required to establish 

extent of loss,61 which may reveal confidential information to competitor defendants62 or further 

damage their reputation for shareholders and customers. A reverse “inequality of arms” situation 

may also arise, where small companies with limited resources may struggle to pay for the 

professional services (such as employing a PR consultant63) to mitigate loss which may then be 

																																																								
55 ibid. [42]–[44]. 
56 ibid. [46]–[51]. 
57 Pirtek (UK) Limited v. Robert Jackson [2017] EWHC 2834 [52]–[53]. 
58 Its facts are unique: evidentiary problems, criminal conviction of the director referenced in the publication, and the 
business traded under a different company at the time of crimes: Ibid. [41], [30], [55], [62]. 
59 Brett (n 44) [74]. 
60 H Tomlinson, ‘Case Comment’, (2016) Entertainment Law Review 22, 24; Brett (n 44) [29]. 
61 A Mullis and A Scott, ‘Worth the Candle? The Government’s Draft Defamation Bill’ (2011) Journal of Media 
Law 1, 16. 
62 D Crerar, Difficulties in Obtaining Damages in Corporate Defamation Law (BLG, 2017) 1. 
63 Pirtek (n 57) [52]; ReachLocal UK Ltd v. Bennett [2014] EWHC 3405 [49]. 
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relied upon to establish the extent of financial evidence amounting to serious financial loss.64 It 

may be that only resourceful MNCs can afford the time and cost on gathering the required 

evidence, which would yield a result contrary to Parliament’s intention behind s.1(2).65 

 

Recent courts have applied the “is likely to” interpretation in s.1(1) is equally to the 

adjacent subsection s.1(2),66 such that the evaluation is whether the gravity of the defamatory 

imputation has a “tendency to cause” serious financial loss. However, since financial loss is 

intrinsically a more “concrete and tangible concept”67 than the wider notion of “harm”, it is 

arguable that “tendency” is still more difficult to establish for serious financial loss than serious 

harm. 

 

Ultimately, following Davis LJ’s express refusal to comment on bodies trading for profit, 

there remains a dearth of clear judicial guidance on s.1(2). The observation that s.1(2) is “designed 

to operate in a way rather different from s.1(1)” only further reinforces that corporate claimants 

cannot take the same route as individual claimants in establishing a cause of action, widening the 

evidentiary thresholds for the two types of claimants.68 Unlike individual claimants who can now 

base their defamation claim on the presumption of harm, directing the court to infer the seriousness 

of harm from the seriousness of defamatory meaning,69 corporate claimants continue to face a 

challenging evidentiary threshold of proving serious financial loss.70 Inconsistent treatment of 

																																																								
64 C Hodges, S Vogenauer and M Tulibacka, The Costs and Funding of Civil Litigation (Bloomsbury Publishing, 
2010), 89-90. 
65 T Atkinson, ‘Section 1 of the Defamation Act: Raising the Bar’ (One Brick Court, 2017), 12 < 
https://www.onebrickcourt.com/files/Final_Defamation_Act_2013_Seminar_Presentations_21471.pdf> accessed 12 
December 2017. 
66 Pirtek (n 57) [50]. 
67 ibid. [49]. 
68 Lachaux (n 6)  [82]. 
69 ibid. [73]. 
70 G Shear, S McAtominey and A Street, ‘Keeping out of Serious Harm’s Way: Court of Appeal Clarifies Test under 
s.1(1) Defamation Act 2013’ (Berwin Leighton Paisner, 2017) <http://www.blplaw.com/expert-legal-
insights/articles/keeping-out-of-serious-harms-way> accessed 11 December 2017. 
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inferential proof may deter risk-averse corporations from bringing claims71 before a more 

authoritative court clarifies the statutory position.72 

 

The application of s.1 may be “in the early stages of evolution”,73 but liberal judicial 

interpretation can only go so far: troubled attempts signal that the difficulty lies with the statutory 

position itself. 

 
1.4 Conflating distinct questions of actionability and quantum 

 
The formulation that a statement is “not defamatory” if it has not caused or is not likely to cause 

“serious financial loss” mistakes the consequences of the harm for the harm itself.74 Consequently, 

barring claims under s.1(2) conflates the separate questions of what constitutes defamation 

(actionability) and what consequential losses flow from defamation (quantum of damages).75 

 

Section 3.2.2 thus proposes that “serious financial loss” should apply at the remedies stage 

for recovery of special damages in Track Two, without automatically barring companies from 

issuing proceedings under the simplified Track One. s.1(2) should be removed and s.1(1) applied 

equally to all claimants.76 However, s.1(2)’s fundamental deficiencies can only be addressed by 

reconceptualising corporate reputation. 

 

2. Values underlying the right to corporate reputation 

 

																																																								
71 S Shinner, 'Interpreting "Serious Harm" in the Defamation Act 2013' (Lexology, 2017) 
<http://www.lexology.com/library/detail.aspx?g=7e61d321-65dd-44bf-b820-69588fec6ef4> accessed 20 April 
2017. 
72 The Lachaux case is currently pending permission to appeal to the Supreme Court. D Price QC, ‘Section 6, 
Grounds of Appeal’ (DPSA, 2017) <http://www.dpsa.uk/wp-content/uploads/2017/10/Section-6-Grounds-of-appeal-
tx.pdf> accessed 8 December 2017. 
73 Theedom (n 3) [14] 
74 E Descheemaeker, ‘Three Errors’ (n 27) 26–27; Hansard, HC Deb, 12 Sep 2012, col 374; Lachaux (n 6) [27] 
75 While the distinction between the two may be maintained in s. 1(1), Davis LJ implied that it is not maintained in s. 
1(2). Further, while the actual language of s. 1 may not be expressly drafted in terms of actionability, but it is 
“difficult not to think that such an approach broadly underpins” the section: Lachaux (n 6) 42]–[43]. 
76 This was a stance expressed by Sir Edward Garnier MP, left unaddressed when the subsection was accepted by the 
Commons only a day before Royal Assent – a possible indication that it was not thought through sufficiently: 

Hansard (n 24) cols 913–923. Davis LJ also remarked that s.1(2) was introduced into the 2013 Act at a very late 
stage in Lachaux (n 6) [37]. 
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Reputation is peculiar to other rights protected by tort.77 In Post’s seminal article, three 

values underlie the interest in protecting reputation: property, honour and dignity.78 More recently, 

Howarth proposed a fourth “sociality” value – an interest in the formation and maintenance of 

social relationships.79 Reputation as human dignity is inapplicable to companies. 

 

Deficiencies in the formulation and application of s.1(2) stem from an incomplete 

understanding of the values underlying the right to corporate reputation. Corporate reputation has 

been naturally associated with reputation as intangible property akin to goodwill,80 which justifies 

the use of “serious financial loss” to characterise companies’ reputational harm. But with the rising 

prominence of corporate social responsibility in corporate theory, corporate reputation deserves a 

richer conception, underpinned not exclusively by property but also by honour and sociality. The 

reformers of defamation law can resolve the “conceptual impenetrability”81 of s.1(2) by 

recognising that corporate reputation is not unitary: corporate reputation is susceptible to a variety 

of non-pecuniary harms (Section 1) for which discursive remedies offer the best cure (Section 3). 

 

2.1 Corporate reputation as property 

 
s.1(2) envisages that “property” is the only value underlying corporate reputation, but this is no 

longer an accurate reflection of modern companies. Corporate reputation has been historically 

connected to property and is frequently described as an “asset”.82 Brand name can be earned as a 

product of companies’ exertion of efforts, by channelling factors of production towards improving 

product quality or acquiring other companies’ goodwill.83 Hence, it is unsurprising that s.1(2) 

																																																								
77 E Descheemaeker, ‘Protecting Reputation: Defamation and Negligence’ 29 (2009) OJLS 603, 610: It is both non-
pecuniary and immaterial. Its infringement is incapable of immediate valuation in money (unlike economic loss) and 
the loss represented by its infringement is intangible, as reputational harm exists in third parties’ minds (unlike loss 
of limbs). 
78 R Post, ‘The Social Foundations of Defamation Law: Reputation and the Constitution’ (1986) 74 California Law 
Review 691. 
79 D Howarth, ‘Libel: Its Purpose and Reform’ (2011) 74 MLR 845, 849. 
80 Post (n 78) 693; In Pirtek (n 57) [53], Warby J defined good will as “the ability of a business to generate revenue 
and profit”. 
81 Davis LJ described s.1(1) as such in Lachaux (n 6). I suggest that s.1(2) is equally, if not more conceptually 
impenetrable. 
82 Jameel (n 4) [91], [120]. 
83 ibid. 695. 
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exclusively characterises corporate reputation using a “serious financial loss” metric “capable of 

pecuniary measurement” by the marketplace.84  

 

However, there is no principled basis why a “body that trades for profit” should be singled 

out as an entity whose reputational damage is exclusively captured through the pecuniary proxy of 

“serious financial loss”. In Smith, Green J considered that a defamed natural person who was less 

likely to receive “fee-paying work” suffered “serious financial loss” under s.1(2). 85 While it is 

debatable whether a natural person can be a “body that trades for profit”, by treating financial loss 

as a manifestation of “serious harm”, even natural persons can suffer harm to reputation as 

property.86 

 

 While s.1(2) primarily targets trading corporations, “body that trades for profit” is not 

attached to legal personality.87 Using profit-making as the qualifier raises questions as to whether 

the “serious financial loss” metric is fit-for-purpose. Must the body have an exclusively or 

predominantly profit-driven purpose, or can profit be a minor part of its purpose,88 which includes 

social enterprises?89 Does “trad[ing] for profit” include all bodies generating profit through trade, 

or hinge on how profit is ultimately used, which excludes charities?90 Difficulties in articulating 

why and which entities should be subject to a pecuniary proviso in Parliamentary debates indicate 

that companies’ defining characteristics can no longer be reduced to the crisp proprietary notion 

of “trading for profit”. 

 

Like humans, companies have different aspects of reputation susceptible to defamation. As 

a trading corporation, the BBC's sale of programmes for profit constitutes its reputation as 

																																																								
84 Post (n 78) 726, 694. 
85 Smith v Unknown [2016] EWHC 1775 [20]. 
86 This also reaffirms the argument that “serious financial loss” mistakenly demands the consequences of harm, 
rather than the harm itself to satisfy a cause of action (Section 1.4). 
87 It contemplates that not all incorporated entities trade for profit, e.g. housing associations. Cooke (n 39), and not 
all trading-for-profit bodies are incorporated, e.g trade associations: Defamation HL Bill (2012-2013) 165, cl.2(c). 
88 R Parkes and A Mullis (eds), Gatley on Libel and Slander (12th edn, Sweet & Maxwell 2013): para 2.8 suggests 
the latter suffices.  
89 Social enterprises trade for profit but reinvest it in social causes: ‘Social Enterprise Explained’ (Social Enterprise 
UK, 2017) <https://www.socialenterprise.org.uk/Handlers/Download.ashx?IDMF=cb42b55c-0100-44e1-9008-
792a64ddd17e> accessed 20 April 2017. 
90 Hansard, HL Deb, 23 April 2013, col 1376. 
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property. But its reputation as a source of unbiased news, partner for charitable causes and 

employer are better grasped through reputation as honour and sociality.91 With other non-pecuniary 

aspects to corporate reputation, the broader s.1(1) formulation of “serious harm” should apply 

equally to companies. 

 

2.2 Corporate reputation as honour 

 
An understanding of corporate reputation as honour supports the need for discursive 

remedies as they have the capacity to reflect and encourage socially-responsible corporate norms 

(Chapter 3.3.2). 

 

2.2.1 Not all dimensions of corporate reputation are earned 
 

One non-pecuniary aspect to corporate reputation susceptible to harm by defamation is 

reputation as honour. By contrast to property, reputation as honour is neither earned nor created 

through labour – one “claims a right to it” by virtue of the status with which society endows its 

social role.92 Some dimensions of modern companies’ reputation are not the fruits of their own 

efforts, but are ascribed to them by the fact of incorporation. For example, the autonomy granted 

by separate legal personality carries corresponding duties to account93 and corporate power brings 

corporate social responsibilities. 

 

2.2.1 Reputation as honour has the capacity to shape normative standards 
 

It is possible to reject corporate reputation as honour, citing its inapplicability to modern 

egalitarian societies94 in light of Post’s conception of reputation as honour in a fixed, hierarchical 

arrangement of societal roles in a “deference society”.95 However, hierarchy is not an essential 

characteristic of reputation as honour. Post himself conceded that while honour “has many 

																																																								
91 Hansard (n 24) col 918. 
92 Post (n 78) 700. 
93 Wilcox (n 34) 181. 
94 D Milo, Defamation and Freedom of Speech (OUP 2008) 32; E Barendt, ‘What is the Point of Libel Law?’ (1999) 
52 CLP 110, 116. 
95 Post (n 78) 702. 
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aspects”, the “most important for the development of defamation law” is that a person identifies 

with the normative characteristics of a social role, and reciprocally receives from others the regard 

that society accords to that role.96  

 

More compellingly, this essay builds on Rolph’s observation that honour can be a broadly 

normative and not rigidly hierarchical concept97 to argue that as in Post’s original formulation, 

defamation law’s dual function of defining and enforcing social roles provides strong justification 

for corporate reputation as honour. It affirms and produces “normative standards of [corporate, 

instead of personal] conduct”98. As such, purely pecuniary statutory configurations of both the 

cause of action (Section 1) and remedies (Section 3) may perpetuate norms of corporations having 

exclusively economic rights and duties with regards to their reputation, regrettably against the 

current of modern corporate reform. 

 

Extending “reputation as honour” to corporate reputation, modern companies identify with 

normative traits of corporate behaviour endowed upon them by shared social perceptions. These 

standards can be derived from the Companies Act 2006, s.172. Directors’ “duty to promote the 

success of the company” includes having regard to “the need to foster the company’s business 

relationships with suppliers, customers and others”, “impact of the company’s operations on the 

community and the environment” and “maintaining a reputation for high standards of business 

conduct”. While “have regard to” is admittedly “vague”,99 it is a statutory expression of social 

expectations for companies to give proper consideration to non-shareholder stakeholders,100 

moving beyond an exclusively marketplace-based notion of corporate reputation. 

 

Likewise, Gunningham’s social licence theory contemplates non-legal, social expectations 

for business enterprises emerging from neighbourhoods, environmental groups and surrounding 

civil society.101 As many corporations no longer perceive their social obligations as synonymous 

																																																								
96 ibid. 399. 
97 D Rolph, Reputation, Celebrity and Defamation Law (Ashgate Publishing 2008), 27. 
98 Post (n 78) 701. 
99 A Keay and H Zhang, ‘An Analysis of Enlightened Shareholder Value in Light of Ex Post Opportunism and 
Incomplete Law’ (2011) ECFR 445, 457. 
100 E Freeman, Strategic Management (Pitman 1984). 
101 N Gunningham, R Kagan and D Thornton, ‘Social Licence and Environmental Protection: Why Businesses Go 
Beyond Compliance’ (2004) 29 Law and Social Enquiry 307, 308. 
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with their legal obligations, but feel obliged to meet society’s demands and eschew activities which 

society deems objectionable, corporate reputation should be protected because defamatory 

statements made about corporations attack their roles in society. Such attacks on their honour 

undermine their social status, and deserve vindication via defamation law. The very premium that 

Baroness Hale placed upon the “freedom to criticise” companies in democratic societies (Section 

1.1) attests to the importance of society’s opinions in shaping companies’ roles, recognising the 

potential for companies to change in response to societal expectations. On this view, s.172 reflects 

a nascent expansion of the “legal licence” in response to pressure from the social licence’s 

demands for greater corporate accountability.102 Defamation law should likewise abandon the 

“serious financial loss” qualifier and adopt discursive remedies (Section 3.3.2) to reflect and 

improve normative corporate standards. 

 

2.3 Corporate reputation as sociality103 

 

The “sociality” value in the “formation and maintenance of social bonds”104 supports the 

need for discursive remedies to address the public interest in protecting corporate reputation, 

moving beyond the duality of claimant-defendant interests (Section 3.3.3). Its absence in s.1(2) 

reveals deficiencies the existing law’s disregard for non-pecuniary harms to corporate reputation 

and explains why it is difficult to quantify “serious financial loss”. (Section 1.3.2). 

 

Howarth couches sociality in exclusively human terms – worthy of protection to prevent 

“social isolation and rejection [harming] something fundamental in human life”105 – to support his 

thesis that corporations should have no right to sue in defamation. But this limited conception of 

sociality only conceives of its value to the reputation holder. This essay argues that value of 

sociality is also relevant to the community, thus a corporation’s social bonds is equally important 

as an individual’s, and any harm thereof cannot be solely financial. 

																																																								
102 ibid. 331–332; CLRSG, Modern Company Law: The Strategic Framework (1999): para. 5.1.40 highlights 
companies’ imperative to respond to social disapproval of their external harms. 
103 Reputation as sociality overlaps with some aspects of reputation as honour, in the value of preserving social order 
and engagement. The “honour” theory also relies on a community to give meaning to the reputation holders’ social 
roles: LA Heymann, ‘The Law of Reputation and the Internet of the Audience’ (2011) 52 Boston College Law 
Review 1341, 1370, 1375–1376. 
104 ibid. 849. 
105 Howarth (n 79) 849. 
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On a team production view of corporate theory, libel of a company also injures its 

shareholders, employees, suppliers, business partners and creditors, who make essential 

contributions and have interests in the company’s success.106 Judicial statements also accept that 

reputational damage degrades companies’ relationships with internal and external stakeholders. 

Internally, defamatory statements about working conditions impede recruitment of the best-

qualified workers, lower the company’s standing to its staff and make people less willing or proud 

to work for it.107 Empirical data confirms that jobseekers build opinions of ethical fit with 

companies based on their CSR-derived reputation, not exclusively on economically-derived 

reputation.108 Companies’ external relationships with customers, NGO partners and banks may 

likewise deteriorate following defamatory attacks on their reputation. The position that companies 

can only suffer pure economic loss without interference in social ties109 is thus not entirely 

persuasive. 

 

Such reputational damage may either be unaccompanied by serious financial loss, or 

remain difficult to prove to establish s.1(2). A defamatory statement that the BBC is a “magnet for 

child sex abusers” 110 may seriously undermine its reputation as an employer, causing the best-

qualified job-seekers to turn elsewhere. While its reputation is harmed, the defamatory statement 

may not necessarily manifest in serious financial loss, since the BBC’s main source of revenue is 

licence fees from viewers.111 It would also be evidentially challenging to establish that internal 

decision-making processes, such as potential employees’ decisions to look elsewhere for 

employment or existing employees’ flagging motivation, were caused by the defamatory 

statement. Further challenges arise down the causation chain in proving that a current employee’s 

performance is below that of a potential employee who would have applied for the same position 

																																																								
106 Margaret Blair and Lynn Stout, 'A Team Production Theory of Corporate Law' (1999) 85 Virginia Law Review 
247, 253. 
107 Derbyshire (n 15) 547; Jameel (n 4) [26]. 
108 David Coldwell and others, 'The Effects of Person–Organization Ethical Fit on Employee Attraction and 
Retention' (2007) 78 Journal of Business Ethics 611, 614. 
109 ibid 874. 
110 Hansard (n 91). 
111 ‘BBC Full Financial Statements 2012/13’ (BBC, 2013) 4 <https://downloads.bbc.co.uk/annualreport/pdf/2012-
13/bbc-full-financial-statements-2012-13.pdf> 
accessed 20 April 2017. 
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but for the statement, and that performance gap has had, or is likely to cause, serious financial 

loss.112 

 

While limited case law on s.1(2) only involved weak corporate claimants, seriousness may 

be a relative term, assessed by reference to claimants’ financial vulnerability113. If so, substantial 

financial loss may not pass muster for MNCs, even where serious allegations with extensive 

publication would readily allow “serious harm” to be inferred. It is unclear what “seriousness” is 

proportionate to – is it ultimately assessed relative to the overall nature, size, scope,114 or value115 

of the company, and how would these factors be measured? Even if the BBC suffers financial loss, 

it may encounter difficulties in showing causation and proof of “seriousness” (especially if 

“serious” is relative to its £328 million profit in FY2012/13,116 immediately after the sex scandal 

revelations) much less in time to bring a claim within the one-year limitation period from date of 

publication in s.8. 

 

2.4 Honour and sociality are indispensable aspects of corporate reputation 
 

An immediate objection is that honour and sociality remain ancillary to corporate 

reputation as property, even if they offer more comprehensive explanations of corporate 

reputation. While Dodd’s victory in the Berle-Dodd debate reaffirmed that companies have social 

obligations affected by public opinion,117 Friedman saw the ultimate ends of these social 

obligations as increasing profits for shareholders.118 Likewise, Herzfeld opined that suing for injury 

to non-business reputation is simply an indirect way to protect business reputation.119 Admittedly, 

financial viability is only an existential characteristic of a company, not an individual. An insolvent 

																																																								
112 P Coe, ‘The Defamation Act 2013 and CPR 3.4 and 24: A sting in causation’s tail’ (2014) 25(3) Entertainment 
Law Review 93, 93–96. 
113 ReachLocal (n 63) [63]. 
114 Seventh Report: Legislative Scrutiny - Defamation Bill, 2012-2013, HL Paper 84/HC 810 at para 58 
115 Hansard, HC Deb, 16 April 2013, col 276. 
116 n 111. 
117 M Dodd, ‘For Whom Are Corporate Managers Trustees?’ (1932) 45(7) HLR 1145; A Berle ‘For Who Corporate 
Managers Are Trustees: A Note’ (1932) 45(8) HLR 1365. 
118 M Friedman, ‘The Social Responsibility of Business is to Increase its Profits’ The New York Times Magazine 
(1970). 
119 P Herzfeld, ‘Corporations, defamation and general damages’, (2005) Media & Arts Law Review 135, 146 



OXFORD	UNIVERSITY					
UNDERGRADUATE	LAW	JOURNAL		

27	

company’s very existence as a company is threatened by serious financial loss, while a bankrupt 

person is no less “human” by a decrease in financial net worth.  

 

However, the contention that corporate reputation as honour can only exist when pegged 

to its property counterpart jars with the social reality described by Gunningham. While Friedman 

and Herzfeld rightly observe that companies can use CSR to generate profits, evidence that 

companies are willing to compromise on reputation as property to enhance reputation as honour – 

to live up to their good environmental citizen roles in society’s eyes – epitomises an independent 

notion of corporate reputation as honour. Firms make expenditures which cannot be justified on a 

quantitative calculus of profitability, when induced by the surrounding community’s 

“punishments” and “rewards” to take good citizenship measures beyond requirements for legal 

compliance.120 Hence, honour and sociality are indispensable to an accurate, not just holistic, 

understanding of corporate reputation.  

 

Reputation as sociality also reinvigorates defamation’s fundamental nature as a social tort 

protecting external interests (Section 1.2). Contrary to the view that reputation is a purely private 

interest while free speech is a public interest, reputation as sociality recognises that damage to 

reputation interferes with social networks and potentially harms everyone in those networks.121 

Damage to corporate reputation as sociality can result in greater external costs than damage to 

individual reputation as sociality – “when the corporation catches a cold, someone else sneezes”.122 

These costs may be borne by parties not responsible for earning the company’s reputation as 

property, or to whom society has not directed the normative standards of corporate behaviour 

through reputation as honour. Employees lose jobs, suppliers lose contracts, and communities 

suffer reduced standards of living if a tarnished corporate reputation is not adequately vindicated.123 

Locating reputation in a purely property-based dimension would signal that companies need not 

seriously treat externalities of their decisions as corporate obligations, since their corresponding 

reputational rights are not seriously protected.  

																																																								
120 Gunningham (n 101) 319. 
121 Howarth (n 79) 853, 859. 
122 Coffee (n 32) 401. 
123 A Mullis and A Scott, ‘Lord Lester’s Defamation Bill 2010 – a distorted view of the public interest?’ (2011) 
16(1) Communications Law 6, para 68. 
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Moreover, a multi-value conception of corporate reputation is required because reputation 

is fundamentally relational and cannot exist without the judgment of others. In social theory, 

reputation is consistently described as a social phenomenon created and altered by the judgments 

of others, rather as something that can be fully controlled by the reputation holder.124 While 

company’s efforts towards crafting a perfect brand (reputation as property) are within its control, 

its existing customers and the general public’s judgments and responses (reputation as sociality 

and honour) are not. The public’s input into the very creation of reputation thus gives it a claim to 

a portion of the value created – the interest in access to full and accurate information (Section 
3.3.3).125 

 

With an enriched conception of corporate reputation, remedies – what deserving corporate 

claimants ultimately get – must be reformed. 

 

3. Re-examining the purpose and adequacy of remedies for companies 
 

Remedies for successful defamation claims serve three purposes: as reparation for damage 

to reputation, to vindicate the claimant’s reputation and to provide consolation for hurt feelings.126 

These respectively mirror the three values of protecting reputation as property, honour and 

dignity.127 Consolation for hurt feelings (dignity) is inapplicable to companies. Vindication 

reinforces the importance of the right to reputation, while compensation restores claimants to the 

(financial) position they would have been in but for the defamatory publication.128 

 

The default remedy of damages for violation of any rights in tort law sits uneasily with 

reputation’s inherently immaterial and non-pecuniary nature.129 While its expression in monetary 

																																																								
124 DB Bromley, Reputation, Image and Impression Management (John Wiley & Sons 1993) 8. 
125 Heymann (n 103) 1359. 
126 John v MGN Ltd [1997] QB 586, 607. 
127 G Chan, ‘The right to a good (business) reputation and truth: Re-examining the declaration of falsity’ (2016) 23 
Torts Law Journal 163, 172; Post (n 78) 703–4. 
128 R Stevens, Torts and Rights (OUP 2009), 59–63; Steel & Morris (n 24) [37], [45]. 
129 Similar criticisms apply to personal injury damages, now subject to a tariff system: Judicial Studies Board 
Guidelines (13th edn, OUP 2013). However, a tariff system is less suitable for defamation, which involve a wider 
range of factors: E Barendt, Libel and the Media (OUP 1997), 188. 
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terms closely matches the secondary compensation function, damages can only indirectly vindicate 

reputation.130 Vindicatory effects of existing discursive elements in statute and case law are only 

marginal, while the enforceability of self-regulators’ adjudication is limited since it relies on moral, 

not legal censure.  

 

This essay thus proposes that three statutory discursive remedies replace damages as the 

default remedy for corporations: right of reply, declaration of falsity and apology. 

 

3.1 Remedies are ripe for reform 
 

It is tempting to negate the need for reform by pointing to implicitly discursive elements in 

existing defamation defences. The s.4 public interest defence, based on Lord Nicholls’ 10-point 

Reynolds test, is evocative of elements in the right of reply: whether comment was sought from 

the claimant and whether the article contained the gist of the claimant’s side of the story.131 An 

offer of amends under ss.2-4 of the 1996 Act, if accepted by claimants, is a qualified defence: the 

claimant may not bring defamation proceedings but is entitled to enforce the offer. 

 

However, since the onus is ultimately on the defendant to raise a defence, their in-built 

discursive elements only indirectly incentivise defendants to take responsibility for defamatory 

publications. As such, their role is limited to supplementing or mitigating the primary remedy of 

damages.132 Moreover, new discursive remedies in s.12 (court order for defendant to publish 

summary of judgment) and s.13 (court order to remove statement or cease distribution) of the 2013 

Act also remain under-utilised.  

 

A further objection to reform is that discursive remedies are already explicitly recognised 

in self-regulators’ standard codes.133 However, the 2011 phone-hacking scandal demonstrated the 

Press Complaints Commission (“PCC”)’s deficient self-regulation regime.134 The newspaper 

																																																								
130 Jameel (n 4) [123]. 
131 Explanatory Notes Defamation Act 2013 para 29; Reynolds v. Times Newspapers [2001] 2 AC 127, 205. 
132 M Jones (ed) Clerk & Lindsell on Torts (21st edn, Sweet & Maxwell 2014) para 22-245. 
133 NUJ Code of Conduct cl.3; Editors’ Code of Practice cl.1(ii). 
134 The Rt Hon. Lord Justice Leveson, An Inquiry into the Culture, Practices and Ethics of the Press: Report by The 
Right Honourable Lord Justice Leveson in 4 Volumes (London: The Stationery Office 2012) (‘The Leveson Report’) 
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industry then made an attempt at self-regulation to deliver all the key Leveson recommendations, 

by replacing the PCC with the Independent Press Standards Organisation (“IPSO”). While the 

IPSO has additional powers to impose fines for systemic wrongdoing, a majority of independent 

members and no industry veto on appointments,135 its continued “shadowy”136 funding by the same 

publishers it purports to “independently” regulate suggests that it may be equally toothless as its 

predecessor.137  

 

Recognition of the charitably-funded IMPRESS as the first “Leveson-compliant” 

independent press regulator is a step in the right direction,138 as s.40 of the Crimes and Courts Act 

2013,139 once activated, incentivises media organisations to gain membership of recognised 

regulators (currently only IMPRESS) or face exorbitant costs in unsuccessful defamation claims. 

However, no mainstream publisher has signed up for IMPRESS140 and three major papers even 

rejected IPSO oversight.141 The voluntary nature of self-regulation is a major roadblock to effective 

enforcement. 

 

English law’s range of legal discursive remedies is “relatively narrow” and “unusual” 

compared to other legal systems.142 Existing regimes, while lacking legal enforceability, show that 

																																																								
ch 4: The PCC was made aware of widespread malpractice since 2003 and conducted several inquiries, but failed to 
take adequate action to stop News of the World journalists from hacking individuals’ mobile phone voicemails using 
the services of a private investigator. 
135 L Levi, 'Taming the 'Feral Beast': Cautionary Lessons from British Press Reform' (2015) 55 Santa Clara Law 
Review 323, 341–342. 
136 S Barnett, 'Impress vs IPSO’ (PressGazette, 2016) <http://www.pressgazette.co.uk/impress-vs-ipso-a-chasm-not-
a-cigarette-paper/> accessed 20 April 2017. 
137 J Wright, Tort Law and Human Rights (2nd edn, Bloomsbury 2017) 299; B Pillans, ‘Wintertime for source 
protection?’ (2014) Communications Law 106. 
138 s.40 of the Crimes and Courts Act 2013 can be activated, incentivising media organisations to gain membership 
of recognised regulators (currently only IMPRESS) or face exorbitant costs in unsuccessful defamation claims. 
Under s.40, members of IMPRESS must not have costs awarded against it in defamation actions while non-members 
must have costs awarded against them regardless of whether they have won or lost. 
139 Under s.40, members of IMPRESS must not have costs awarded against it in defamation actions while non-
members must have costs awarded against them regardless of whether they have won or lost. 
140 S Carne, ‘Press and Counter-Press’ (Inforrm's Blog, 2016) <https://inforrm.wordpress.com/2016/09/21/press-and-
counter-press-can-publishers-avoid-the-financial-consequences-of-their-choice-to-be-regulated-by-ipso-simon-
carne/> accessed 20 April 2017. 
141 The Financial Times; The Independent; The Guardian. 
142 Barendt, Libel (n 129) 20; Parkes and Mullis (n 88), para 9.1, fn 1: “Most European, and many non-European, 
states have right of reply and correction provisions that apply in defamation claims.” For a survey of international 
and national discursive remedies, see KH Youm, ‘Rights of Reply and Freedom of the Press: An International and 
Comparative Perspective’ 76 The George Washington Law Review (2008) 1017. 
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discursive remedies can be practically implemented and readily adopted by statute. The abolition 

of the presumption for all defamation cases to be tried by jury in s.11 removed constitutional 

obstacles of the jury’s unsuitability in ordering narrative verdicts.143 The moment is thus ripe for 

discursive remedies to be statutorily enshrined as default remedies. 

 

3.2 Proposed remedies 

 
This essay suggests the creation of a two-track remedial framework, under which a “body 

corporate”, whether trading or non-trading, would no longer be entitled to presumed general 

damages. For all corporate claimants, mandated discursive remedies would replace damages as the 

primary remedy (Track One), but special damages would remain available if actual harm is proven 

(Track Two). 

 

3.2.1 Track One: Mandated discursive remedies, no presumed general damages for 

corporate claimants  

 

Track One would constitute an expedited and less costly process for most corporate claims, 

administered by the High Court, County Court144, tribunals145 or online courts.146 It is suited to 

corporate claimants who aim to vindicate reputation by demonstrating that the publication was 

defamatory and/or false. Claimants can express preference among the three remedies and the 

adjudicating body has final discretion as to which remedy to order. 

Since corporate strength may manifest in numerous ways (size, strength of establishment, 

public or private), no specific distinctions will be made in statute. Inherent benefits and limitations 

of each discursive remedy will enable both claimants and adjudicating body to select and tailor the 

most fact-specific remedy. 

 

																																																								
143 J Price and F McMahon, Blackstone's Guide to The Defamation Act (OUP 2013), 161. 
144 T Brown, 'Libel Must Be Taken Out of the High Court' The Guardian (2010) 
<https://www.theguardian.com/media/organgrinder/2010/oct/18/libel-reform-high-court> accessed 20 April 2017. 
145 For additional reading on specialist defamation bodies, see E Laidlaw, 'Are We Asking Too Much from 
Defamation Law? Reputation Systems, ADR, Industry Regulation and Other Extra-Judicial Possibilities for 
Protecting Reputation in the Internet Age: Proposal for Reform' (2017) Commissioned by the Law Commission of 
Ontario. <https://ssrn.com/abstract=3059954> accessed 9 December 2017. 
146 ibid. 97–99. 
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Right of reply 

 

MNCs with significant PR resources would be unlikely to choose right of reply since it 

suffers the same deficiency as the company’s own public clarifications, without additional 

vindicatory effect.147 Conversely, companies with limited PR influence might find a right of reply 

a more useful remedy, as its publication on the defendants’ medium offers access to the original 

audience and is more likely to achieve equal prominence to respond to the defendants’ allegations. 

 

Depending on the source of original publication and audience demographics, the 

accessibility of social media channels may mean that right of reply only provides marginal benefits 

of reaching the original audience. While replies written by claimants do not theoretically fully 

vindicate reputation, empirical evidence shows that readers typically regard the presence of denial 

as significantly reducing reputational harm.148 

 

Declaration of falsity 

 

A declaration of falsity is a court declaration that a defamatory publication is false.149 The 

court’s jurisdiction to order declaration of falsity for summary relief under s.9 of the 1996 Act, 

currently only available if a claim for damages is summarily disposed,150 should be extended to 

Track One. 

 

Declaration of falsity is the most appropriate for unknown defendants, especially prevalent 

with Internet publications, who cannot be compelled to publish apologies or replies in the same 

medium as the defamatory publication. It was highly unlikely for the £10,000 damages award to 

be enforced in Brett against unknown website operators, yet the claimant solicitors’ firm had to 

obtain a vindicatory award to produce articles seen by prospective clients conducting Google 

searches. Such cases can be resolved by declarations of falsity which are more straightforward and 

authoritative judicial statements for vindication. 

																																																								
147 Rahman v. ARY Network Ltd [2016] EWHC 3570 [15]; text to n 18. 
148 Milo, Defamation (n 94) 269. 
149 I Zamir and J Woolf, The Declaratory Judgment (2nd edn, Sweet & Maxwell 1993). 
150 Loutchansky v Times Newspapers (No.6) [2002] EMLR 44. 
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Moreover, since defendants are not forced to publish something as their own statement that 

they do not believe to be true, unlike the apology, the declaration of falsity is not subject to the 

criticism of lack of sincerity, and not inimical to freedom of speech or editorial autonomy.151 

However, claimants have an additional onus to prove that the publication is both defamatory and 

false. Hence, claimants without sufficient evidence of the falsity of allegations may be deterred 

from applying for declarations of falsity.  

 

Apology 
 

Among the three remedies, the apology is the most consistently developed in existing law, 

with roots in Lord Campbell’s Act of 1843, s.2. Instead of reducing damages, it should substitute 

damages as the default remedy for corporate claimants. Claimants and defendants should be 

required to agree on the content of the apology. If no agreement is reached, courts can then order 

defendants to publish a summary of proceedings in Track One using a procedure similar to s.12. 

The only order made under s.12 to date is instructive as to how content may be specifically tailored 

to provide proportionate vindication, and confirms the court’s supervisory role to settle content 

where it is disputed.152 In Rahman, Sir David Eady (sitting as a High Court Judge) directed the 

defendant to publish the apology on its news programmes for “each of the time slots in which the 

original libels were broadcast”, holding that it would be “fair and proportionate” to broadcast the 

apology at “corresponding times throughout the course of one day”.153 

 

3.2.2 Track Two: Special damages remain available to corporate claimants 

 

Track Two would remain open to corporate claimants who seek to recover special damages 

as compensation for actual reputational harm suffered, administered by the High Court. All 

claimants must satisfy the s.1(1) “serious harm” threshold to establish actionability, but corporate 

claimants must additionally prove “financial loss” to recover special damages. Such pecuniary loss 

																																																								
151 n 160 (Lord Hoffmann). 
152 Rahman (n 147) [15]. 
153 ibid. [21]. 
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may arise primarily from harm to its business reputation as property (e.g. loss of contracts). 

However, courts should also examine evidence for pecuniary loss from its non-business 

reputation,154 either as honour (e.g. loss of charitable donations, termination of NGO projects) or 

sociality (e.g. fewer job applications, resignations) where they are caused or likely to be caused by 

the defamatory publication. 

 

To prevent abuse, claims clearly unsubstantiated by evidence of financial loss could be 

dismissed using the existing preliminary trial procedure. The alternative to remit them to Track 

One is preferred to the current all-or-nothing approach, which leaves corporate claimants without 

any legal means to vindicate their reputation as soon as they fall at the first hurdle. 

 

3.3 Corporate reputation is best protected by discursive remedies 
 

3.3.1. Discursive remedies are more expressive in vindicating corporate reputation 

 
Damages are at best a token of vindication155 with restricted expressive capabilities: the 

claimant must “point to a sum… sufficient to convince a bystander of the baselessness of the 

charge”,156 but this sum cannot highlight mistakes in the defamatory publication. Courts are 

confined to the blunt instrument of tweaking its quantum, indirectly signalling the severity of the 

libel and how much the relevant reputational interest deserves protection. 

 

By contrast to damages’ fixed numerical scale, apologies and declarations of falsity directly 

“nail the lie”157 by identifying precisely which parts of the publication were defamatory.158 

Numerous ways of tailoring their content (Section 3.2) leave flexible options at the court’s 

disposal, which can be proportionately calibrated to vindicate the type and extent of reputational 

interest infringed upon. 

 

																																																								
154 Chan, Corporate Defamation (n 22) 288. 
155 Cleese v Clark [2004] EMLR 3 [37]: “an outward and visible sign of vindication”. 
156 Broome v Cassell & Co [1972] AC 1027, 1071. 
157 Jameel (n 4) [102]. 
158 D Milo, 'The Constitutionalisation of the Law of Defamation' (PhD thesis, UCL 2005) 392. 
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Moreover, a favourable verdict may provide some measure of vindication,159 but since the 

original audience cannot be expected to read a “quiet entry… on the musty rolls of the court”,160 it 

does not guarantee full vindication of the claimant’s reputation.  Discursive remedies address this 

gap by requiring defendants to publish an apology, declaration of falsity or reply in the same place 

and with the same level of prominence as the original publication. Using “the same weapon as his 

attacker”,161 the claimant can fully restore his reputation in the minds of the audience to which it 

was denigrated. Just as judgments, declarations of falsity are issued by the court. But while the 

general public is unlikely to read an entire judgment with close attention, concise declarations of 

falsity can convey the “headline result”162 to vindicate corporate reputation more effectively. 

 

3.3.2 Discursive remedies encourage more socially-responsible corporate norms 

 

Given the law’s potentially expressive function,163 the default remedy of damages further 

cements the notion that defamed corporate victims trade their reputation for money, where 

reputation is property that should be “purchased”.164 Concerns driving libel reform – “inequality 

of arms” and its “chilling effect” on freedom of expression – stemmed largely from the possibility 

of corporate claimants acquiring financial windfall from large damage awards. The contrasting 

reality that only 1 out of 54 corporate claimants was awarded damages from 2004 to 2013165 and 

that damages are typically substantially lower for corporate than human claimants166 reveal that 

theoretical concerns are overstated and damages for corporate claimants are practically unsuitable. 

A shift away from property-based compensation and towards discursive remedies would reaffirm 

the centrality of honour and sociality to corporate reputation, ensuring that free speech is not 

chilled by the spectre of damages.  

 

																																																								
159 Collins Stewart Ltd v. Financial Times Ltd [2005] EMLR 5 [80]; Dhir (n 45) [108]. 
160 Hansard, HL Deb, 2 April 1996, col 226. 
161 R Donnelly, ‘The Right of Reply’ (1948), Virginia Law Review 884. 
162 Cairns v Modi [2012] EWCA Civ 1382 [32]. 
163 C Sunstein, ‘On the Expressive Function of Law’ (1996) 144 UPLR 2021. 
164 G Frasier, 'An Alternative to the General-Damage Award for Defamation' (1968) 20 Stanford Law Review 504, 
505. 
165 Acheson, Empirical Insights (n 25) 53. 
166 Boyd (n 24) 34. 
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Moreover, discursive remedies deliver outcomes practically sought after by corporate 

claimants, defendants and the public. Empirically, claimants’ main motives in defamation 

proceedings are rarely to obtain compensation or even necessarily to obtain a favourable verdict. 

Instead, they see the act of initiating a cause of action, independent of its result, as a means of 

achieving public vindication.167 McDonalds did not plan to recover its $16 million in legal costs or 

£40,000 in damages,168 while Jameel was “only ever interested” in proving that the allegations 

were untrue.169 Declarations of falsity or apology orders under Track One (Section 3.2.1) would 

have provided both claimants with public vindication, without prolonged litigation.  

 

Meanwhile, corporate claimants who issue defamation proceedings mainly to obtain 

compensation can still make use of Track Two if they can prove serious financial loss, but this 

should not be the default position for corporate claimants. Most importantly, the sociality value 

(Section 2.3) in the protection of reputation – beyond just the claimant’s interests – points towards 

discursive remedies which correct the informational imbalance for the audience of the defamatory 

statements. 

 

3.3.3 Discursive remedies address the public interest 
 

Beyond mediating the tension between claimants’ right to reputation and defendants’ 

competing right to free speech, defamation law triangulates a third “audience” interest of the wider 

public: access to the fullest possible information on matters of collective significance.170  

 

The ideal of press freedom includes confidence in the public’s ability to make sound 

judgments, which is only possible where the public can access all relevant facts and interpretations 

of the facts.  The public, as the audience of defamatory statements, has an interest in full and 

																																																								
167 Ra Bezanson, ‘Libel Law and the Realities of Libel Litigation: Setting the Record Straight’ (1985) 71 Iowa Law 
Review 226, 228. 
168 Associated Press, 'McDonald's Lets Libel Case Rest' (1997) 
<http://www.mcspotlight.org/media/press/ap_18jul97.html> accessed 20 April 2017. 
169 Clare Dyer, 'Law Lords Give Media Shield Against Libel in Landmark Ruling' The Guardian (2006) 
<https://www.theguardian.com/media/2006/oct/12/pressandpublishing.law> accessed 20 April 2017. 
170 Mullis and Scott (n 13) 6; Donnelly (n 161) 895. Further, under s.4 of the 2013 Act, the substantial truth of the 
imputation conveyed by the statement is a defence to liability, which affirms the importance of the audience’s 
interest in truth to the protection of reputation. 
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accurate information on reputation as a warranty to reduce search costs, or as a signalling device 

on which to base decisions.171 On this view, reputation is a “public good”172 and the public has an 

interest in its reliability to facilitate decision-making and general economic interactions.173 

 

Press freedom comes with press responsibility. The democratic society envisioned by 

Baroness Hale in Jameel is really concerned about the importance of truth, not uninhibited free 

speech.174 Discursive remedies allow the press to better serve its function as a medium of 

communication in free societies, including a duty to present divergent views, best achieved through 

the right of reply.175 

 

Discursive remedies are susceptible to the criticism of being weaker deterrents than 

damages, which serve an additional punitive function of marking social disapproval of the 

defendant’s act of tarnishing another’s reputation to deter others from repeating it.176 Without 

financial penalties under Track One, media defendants may simply continue to irresponsibly 

publish defamatory statements, reaping financial reward from sales before printing apologies when 

ordered by the court.177 However, the fact that the publisher’s authority and reliability are relevant 

factors in the s.1 assessment178 suggests that media defendants worth bringing a claim against are 

likely to value their own reputation, hence the judicial authority of declarations of falsity and the 

potential reputational damage of being ordered to publish an apology or reply are sufficient 

deterrents. 

 

Conclusion 
 

																																																								
171 Heymann (n 103) 1343. 
172 D Ardia, ‘Reputation in a Networked World: Revisiting the Social Foundations of Defamation Law’ (2010) 45 
Harvard Civil Rights-Civil Liberties Law Review 261. 
173 Heymann (n 103) 1346: For example, clients use the rankings of firms on Chambers & Partners, law school 
rankings or word-of-mouth as reputational signals to decide whether to engage a lawyer from a particular law firm. 
174 JS Mill, On Liberty (Ticknor and Fields 1863); See also: “free trade of ideas”, Abrams v. United States, 250 US 
616, 630 (1919). 
175 Donnelly (n 161) 896. 
176 The Gleaner Co Ltd v Abrahams [2004] 1 AC 628 [53]. 
177 Peter Coe, ‘The Defamation Act 2013: we need to talk about corporate reputation’ (2015) JBL 326. 
178 Ames (n 40) [92]. 
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The right to corporate reputation is more than what can be grasped through the parameters 

of "serious financial loss". Any abuse of corporate power using legal tools must be deterred, but 

rather than relocating existing defects in different stages of a defamation claim, Parliament should 

restore defamation to its fundamental purpose: the vindication of reputation. 

 

Defamation law has the potential to be more than just about monetary compensation. 

Recognising corporate reputation as honour and sociality can encourage companies to take serious 

ownership of their normative social responsibilities and relationships. Discursive remedies will 

breathe new life into any stalemate between corporate reputation and free speech, without 

neglecting the role of the press and public interest in the truth. 

 

  



“Possession is nine tenths of the (Common) law”: 

A comparison of Civil law ‘ownership’ and the rights in 

English property law, both at Law and in Equity 

 

Matthew Hoyle 

 

Introduction 
 

The concept of ownership is something most lay-people would expect any legal system to 

recognise and protect. The recognition of private property rights has emerged in nearly all mature 

legal systems around the world (perhaps with the exception of certain Communist systems) and 

has an instinctive appeal in human nature1. Indeed, most people would take it as axiomatic that 

one ‘owns’ their house or their car or anything else that is ‘their property’. But this does not 

accurately represent the property law of all European legal systems. Continental systems 

unquestionably recognise ownership as a legal concept,2 drawing on the Roman concept of 

dominium.3  

 

However, the picture in England and Wales is very different – a student will search in vain 

for a satisfying definition of what seems like an obvious concept. English lawyers and Courts 

usually employ the language of ‘ownership’ in a non-technical sense,4 or even reject the use of a 

notion of ‘ownership’.5 This is both in regard to the position of those with equitable interests and 

even those with legal interests. This approach has been hailed as the great conceptual advantage 

of the common law over civilian law – not being burdened by a ‘clunky’, monolithic concept of 

ownership, English lawyers could accept, very early in the development of the common law, the 

idea of there being concurrent and successive interests in the same property.6 

																																																								
1 J Finnis, Natural Law and Natural Rights (2nd edn, OUP 2011) 83. 
2 S van Erp and B Akkermans (eds), Cases, Materials and Text on Property Law (Hart, 2012). 
3 B Nicholas, An Introduction to Roman Law (OUP 2008) 154. 
4 van Erp and Akkermans (n 2) 312. 
5 JH Merryman, Ownership and Estate (1975) 48 Tul. L Rev 916, 919, 922. 
6 R Smith, Property Law (8th edn, Pearson 2014) 40. 
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However, these historical and semantic differences should not be accepted in the European 

context without examination of the substantive nature of the property rights in those systems. To 

that end, this essay will first compare common law and then equitable proprietary interests with 

the German and French concepts of ownership and the rights of the ‘beneficiaries’ of the nearest 

comparable institutions in those legal systems - treuhands and fiducies. From this, it will be argued 

that in the limited context of registered land, English law recognises a practical equivalent to 

ownership. However, outside this context, in both law and equity, it will be argued it is impossible 

to analogise the interest of the legal or equitable title holder with civilian ownership, and so English 

lawyers ought not to adopt such an analysis.  

 

It should be acknowledged as a preliminary point that this essay will use the French and 

German conceptions of ownership as points of comparison. To this end, it will not explore the 

extensive literature which seeks to doubt the soundness of these conceptions,7 as to do so would 

make any useful comparison difficult if not impossible.  

 

(a) ‘Ownership’ in French law 

 

Article 544 of the French Civil Code8 (C. civ.) states that ownership is ‘the right to enjoy and 

dispose of things in the most absolute manner’. This is perhaps the most far-reaching (if vague) 

conception of ownership of the three legal systems to be discussed and reflects the Romanist 

origins of French ‘ownership’, as well as the fundamental inviolability of property and rejection 

of feudalism in the 1789 Declaration.9  

 

Obviously, this does not mean that lesser rights cannot exist in French property law – the C. 

civ. recognises, for example, rights of usufruct10 and servitudes,11 but attempts to limit the effects 

																																																								
7 See, for example, Merryman (n 5) 925- 926. 
8 Code Civil [France]. 
9 Declaration of the Rights of Man 1789 Articles 1 (Prohibition of class privileges), 2 (Right to property) and 17 
(Protection from state appropriation). 
10 Art. 578 C. Civ. [France]. 
11 See, for example Art. 682 C. civ. 
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of such interests to the greatest extent possible - the default position is that the comprehensive right 

of the owner gives him ‘maximum freedom’ over his property.12  

 

(b) ‘Ownership’ in German law  

 

German law offers a slightly more nuanced conception of the rights of ownership in §903 of 

the German Civil Code13 (BGB):  

 

“The owner of a thing may, to the extent that a statute or third-party rights do not conflict with 

this, deal with the thing at his discretion and exclude others from every influence.” 

 

This is a different perspective of an owner than French law14 and better allows for qualification 

of an owner’s rights by third party rights, but in substance it is clear both German and French law 

recognise that the owner is a person who can use, modify, alienate and exclude all others from, the 

thing, subject to encumbrances they place on it. It is, in other words, the most comprehensive 

property right possible in a legal system.15 As a result of this, the right is ‘unitary’16 - there can 

only ever be a single person (or group of co-owners with the same title17) who is the true owner - 

i.e. has the most extensive, ultimate, property right in the thing which cannot be divided.18 

 

I. ‘Ownership’ at Common law 
 

The Common law was almost entirely concerned with real property for much of its early 

existence.19 It is therefore unsurprising that it provides extensive protection to property rights – 

before statutory reforms in 1925, any common law property right bound the entire world.20 But the 

status of the person holding even the most far-reaching of those rights has never been commonly 

																																																								
12 van Erp and Akkermans (n 2), 223. 
13 Bürgerliches Gesetzbuch [Germany]. 
14 ibid. 217. 
15 ibid. 213, 219. 
16 ibid. 224. 
17 Art. 815 C. civ. onwards on indivision; §1008 BGB. 
18 van Erp and Akkermans (n 2) 224. 
19 Merryman (n 5), 921. 
20 Pilcher v Rawlins (1872) 7 Ch. App. 259. 
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accepted as one of ‘ownership’. Traditionally, two doctrines, unique to English law, have been 

cited as the basis for asserting that common law lacks any concept of ownership in both land and 

chattels.21 These are the doctrine of estates and the doctrine of relative title. 

 

(a) The doctrine of estates 

 

i. In land  
 

Real property in England has been defined by the acquisition of ‘ultimate title’ to all the land 

on the island of Britain by William I through right of conquest.22 All English and Welsh23 land thus 

was, and still is, held ‘of the Crown’. In this sense, English law does recognise a theoretical form 

of ownership, with the Crown holding the ‘ultimate right’,24 but this is more political and historical 

homage to feudalism than a reflection of the true picture of land-holding in England and Wales – 

the Monarch derives no meaningful right to deal with the land from this status alone25 (setting aside 

escheat and bona vacantia, noted below). It tells us nothing of where the rights civilian lawyers 

would associate with ownership actually lie in regard to land – if there is a comprehensive right in 

English law it lies elsewhere. 

 

The implication of ultimate sovereign title for those who actually possess land is that when 

they have a property right ‘in the land’, they actually have a right in the estate in the land - the 

right to possess the land given to them directly or indirectly by the Crown. The estate mediates 

between the tenant and the land they possess,26 which they hold no direct interest in - it still 

‘belongs’ to the Crown. This is usually said to demonstrate a fundamental difference between 

civilian systems and the common law – unlike a civilian owner, no common law subject has rights 

directly in the land he holds. 27 

																																																								
21 van Erp and Akkermans (n 2) 306. 
22 Gray and Gray, Elements of Land Law (5th edn, OUP 2009) 1.3.2. 
23 This was but no longer is the case in Scotland after the passage of the Abolition of Feudal Tenure etc. (Scotland) 
Act 2000. 
24 Gray and Gray (n 22) 1.3.4. 
25 ibid. 1.3.4. It is worth noting, however, that the Crown can grant perpetual leases out of its title, which a 
freeholder cannot – see Williams I [2015] CLJ 592 (n 48). 
26 ibid. 1.3.2. 
27 ibid. 1.3.1. 
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This matter is further complicated by the fact that the doctrine of estates allowed for an 

incredibly complex pattern of landholding which made it very difficult to say anyone ‘owned’ 

anything. A tenant of the Crown could ‘subinfeudiate’ new tenants below him but retain rights 

over the land, and so there could be many different parties who all had estates in the land, but none 

having the most extensive possible right in the land. The Crown had incidents28 against the mesne 

(intermediate) Lords,29 the mesne Lords had incidents against the tenants ultimately seised of the 

land,30 who had the rights to possession, use and some of its fruits. But originally even this tenant 

could not truly alienate the land, as his grant to another would cause another subinfudiation, and 

he would retain his estate in land.  

 

Furthermore, the doctrine of estates enabled the courts to recognise various successive interests 

in land. Excluding leaseholds, which are not properly part of the doctrine of estates31, an estate 

could be a life fee, a determinable fee or a conditional fee, which would terminate on the death of 

the tenant or another event respectively. Even the fee simple, which was capable of lasting 

forever,32 could be held in reversion or in remainder, both of which conferred not the rights 

associated with ownership but merely a right to potentially become the possessor. The chance of 

taking actual control ranged from near-certain to practically impossible depending on the structure 

of the successive interests. 

 

And even though one might say the tenant in seisin had in effect the most extensive rights in 

regard to the land, his estate could escheat back to the Lord in certain circumstances,33 suggesting 

the Lord held a superior right. However, a fee simple absolute could only escheat very rarely, and 

so it was possible that a Lord would never regain control of the land. In this picture, there are 

numerous concurrent and successive interests, many of which may never be realised, and so it 

would be impossible to identify the ‘owner’ of any one piece of land in the way continental law 

																																																								
28 The rights held by the party (or his successors) who subinfudiated a tenant below him. (For a detailed account see 
F Pollock The History of English Land Law before Edward I (2nd edn, CUP 1911), Book II Chapter I. 
29 This would usually be a right to demand military support, so called ‘Knight Service’ – see Pollock (n 25) 289. 
30 Against commoners such rights were usually payments of money (‘soccage’) or of personal service (‘serjeanty’) – 
see Pollock (n 25) 319, 328. 
31 van Erp and Akkermans (n 2) 309. 
32 Walshingham’s case (1573) 2 Plowd 547, 555. 
33 Scmlla Properties v Gesso Properties [1995] BCC 793 (Stanley Burnton QC). 
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does – the right is so divided it has lost its status as a ‘unitary’ right.34 Even Honoré, in arguing for 

the existence of a concept of ownership’ in English land,35 conceded that the Common law system 

of the Middle Ages was too fragmented to call anyone the owner.36  

 

However, the practical picture today is very different to that in 1100. The statute Quia 

Emptores37 ended subinfudiation in the 13th century, allowing the alienation of estates, and over 

the following 700 years the rungs of the feudal ladder have been largely removed.38 The Tenures 

Abolition Act 1660 removed nearly all feudal incidents, concentrating rights in the tenant in 

seisin.39 And though a party who held a fee simple estate could at one time be liable to pay a 

‘rentcharge’, usually to a person who granted the freehold from his own estate, this last vestige of 

feudal incidents has now long been prohibited.40 Furthermore, as land become commercialised, the 

popularity of estates other than the fee simple dwindled, becoming largely redundant,41 and were 

swept out of the common law entirely by the Law of Property Act 1925,42 along with almost all 

escheats.43 

 

Thus, while the doctrine of estates still survives today, it exists in a much-attenuated form, 

with all land being held as a fee simple absolute in possession44 (even that from which a leasehold 

has been granted45). In regard to any land in England and Wales there will always be a freeholder 

who has, in effect, power to use, modify, profit from and dispose of the land – the most extensive 

possible, and indeed unitary, right. This is subject to any encumbrances he places on the land, but 

this is no different to civilian ownership – both Art 544 Cc and §903 BGB recognise the possibility 

																																																								
34 van Erp and Akkermans (n 2) 224. 
35 Tony Honoré, ‘Ownership’ in Anthony Gordon Guest (ed) Oxford Essays in Jurisprudence (1st Series, OUP 1961) 
107. 
36 ibid. 109. 
37 Statute of Westminster the Third (1290). 
38 Scmlla (n 30), 799: “the possibility of there being a mesne lord holding an interest between the freehold and the 
Crown is generally so remote that it can be disregarded” (Stanley Burnton QC). 
39 The tenant in possession (‘seised’) of the land. 
40 Rentcharges Act 1977 ss.2, 3. 
41 Van Erp and Akkermans (n 2) 309. 
42 Law of Property Act 1925 ss.1, 2. 
43 Administration of Estates Act 1925 s.45. 
44 Law of Property Act 1925 s.1(1). 
45 All (proprietary) head leases must be granted for a term from a fee estate (Milmo v Carreras [1946] KB 306 (Lord 
Greene MR), Bruton v LQHT [1998] QB 834 (CA)  (Millett LJ)) which must be a fee simple per Law of Property 
Act 1925 s.1(1). Leases can be created from leasehold estates, but will trace their title to the fee simple estate out of 
which the head-lease is created.  



OXFORD	UNIVERSITY					
UNDERGRADUATE	LAW	JOURNAL		

45	

of third party rights in the land, such as usufructs and servitudes,46 without losing the idea of the 

land being ‘owned’. 

 

As a result, while in theory no person can ever ‘own’ land in English law other than the Crown, 

in practice today the fee simple holder of each piece of land holds an indivisible, comprehensive 

title, with the same powers as a civilian owner. Their death without heir may leave the estate to 

the state as bona vacantia,47 but this doctrine is very different to the mesne lord persistently having 

an expectant interest in the land as with escheat or a remainderman who will acquire rights to 

possession upon the death of the present possessor. Under the present system, the Crown has no 

expectant interest in the land while the fee simple owner subsists – during this period he has the 

most extensive possible right, which is capable of lasting forever.  

 

ii. In chattels 

 

There is no doctrine of estates at law in regard to chattels.48 As Swadling notes,49 such a 

doctrine, if it allowed complex successive interests, would make everyday dealings with chattels 

almost impossible. As such it is entirely appropriate, even in legal theory, to talk of someone 

having rights directly in the chattel itself. Thus, it is much easier to argue that in personal property 

there is something akin to the civilian concept of ownership – the holder having the ultimate right 

to use and dispose of the chattel itself – and at least some commentators do endorse such a 

concept.50 

 

(b) Relative title 

 

																																																								
46 ibid (n 9, 10). 
47 Administration of Estates Act 1925 s.46(1)(vi), though escheat still operates in extremely limited circumstances – 
British General Insurance Co Ltd v Attorney General [1945] LJNCCR 113. There are still around 300-500 escheats 
each year – Land Registration Act, Explanatory Notes, [133]. 
48 van Erp and Akkermans (n 2) 346 noting Re Hill [1897] 1 Q.B. 483. Originally chattels referred to any property 
that was not real property (i.e. those not protected by the ‘real’ actions, but they now generally refer only to ‘chattels 
personal’ – moveable property. 
49 William Swadling ‘Property’ in Andrew Burrows (ed), English Private Law (3rd edn, OUP 2013), 4.130. 
50 Smith (n 6) 51. 
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However, even if one accepts the doctrine of estates provides no practical objection to 

recognising the fee simple holder as the equivalent of an owner, and in regard to chattels its absence 

means it is neither a theoretical nor practical objection, this is only addressing half the picture. 

Reconciling estates with ownership is only a necessary and not sufficient condition of 

demonstrating English law recognises, in practice, civilian style ownership. One must also 

overcome the argument that the means of establishing and protecting property interests at Common 

law presents a fundamental obstacle to the recognition of a concept of ownership, even at a 

practical level, in English law.  

 

For with regards to both chattels51 and land52 English law does not require (or on some accounts 

recognise53) a party prove any ultimate right to the thing in order for their property rights to be 

protected. Nor is it a defence to an action for possession54 or in conversion55  to simply allege that 

some third party has the ultimate right to a thing – the only ‘defence’ is a procedural right to join 

a party who the defendant alleges has a better title, for them to pursue a counter-claim against the 

claimant.56 English law thus protects to the right to possession of an individual on the sole basis he 

can show better entitlement (title) to possess a thing, including an estate in land.57 Further, an 

entitlement to possession is demonstrated simply by proving one has had previous possession of 

the thing. This unique doctrine is the source of the oft quoted but little understood saying 

“possession is ninth-tenths of law” used in this essays title.  

 

This again has its origins in medieval land law. Unlike ‘ownership’ or registered title, which 

are concepts that exist only by virtue of law, the concept of possession is a legal recognition of a 

factual state of affairs. Proving possession requires the party to show two factual elements: “(1) a 

sufficient degree of physical custody and control” and “(2) an intention to exercise such custody 

and control on one's own behalf and for one's own benefit”.58 It is noted by the authors of Gray 

																																																								
51 Armory v Delamirie (1722) 1 Strange 505. 
52 Asher v Whitlock (1872) 7 Ch. App. 259. 
53 van Erp and Akkermans (n 2) 307. 
54 Rosenberg v Cook (1881) 8 QBD 162. 
55 Costello v CC of Derbyshire [2001] EWCA Civ 381. 
56 Torts (Interference with Goods) Act 1977 s.8. 
57 JA Pye (Oxford) v Graham [2002] UKHL 30. 
58 ibid. [40] (Lord Browne-Wilkinson). 
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and Gray59 that in a pre-industrial society, without the resources for an administrative bureaucracy 

like HM Land Registry, the state must rely on individuals to inform them of their property holding, 

which itself creates evidential difficulties in legal disputes. If the courts required the plaintiff or 

defendant to prove absolute title, the difficulties of evidencing this would call into question all 

titles, even those of parties in possession, and make certainty in dealings with property exceedingly 

difficult. This is especially true of chattels, which pass rapidly and without formality.  

 

Instead the courts gave “credit to possession” unless “explained”60, awarding the possessor 

title, good against anyone except those who could prove in court to have a better right to possession 

It was thus not open for a wrongful dispossessor to show the previous possessor was also a 

trespasser61 – one was “put to proof of the strength of his or her title… not the weakness of the 

defendant's title”.62 This gave a degree of security to those in possession, while ensuring that those 

attempting to reclaim possession did not have to prove the best possible title, which they would 

often (or perhaps never) not be able to do. This relativity of title however has significant 

implications for the recognition of a concept of ownership, both in real property and in chattels.  

  

i. Real property 
 

In an unregistered title system, as a result of the primacy afforded to possession, an adverse 

possessor,63 from the moment of possession, acquires title64 and therefore is entitled to be restored 

to exclusive possession against subsequent squatters.65 He in turn may be dispossessed by any 

previous possessor66 (whose claim is not barred67 and title not yet extinguished68 by the Limitation 

Act 1980). The entitlement of each to possession of land is a title, and thus a title to an estate and 

																																																								
59 Gray and Gray (n 22) 2.1.2. 
60 Asher v Whitlock (n 49) [6] (Mellor J). 
61 Doe dem Hughes v Dyeball 173 E.R. 1184. 
62 Mabo v Queensland (no. 2) (1992) 175 CLR 1 [103] (Toohey J). 
63 A party has a title by virtue of his possession, but which is inferior to another parties title is said to be in ‘adverse 
possession’ to the superior title holder. 
64 Perry v Clissold [1907] AC 73. 
65 See, for example McPhail v Persons Unknown (1973) Ch 447 (Lord Denning MR). 
66 Mount Carmel Investments v Peter Thurlow (1989) P & CR 396. 
67 Limitation Act 1980 s.15. 
68 ibid. s.17. 
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so each of these possessors has title to a fee simple69, with which they can deal with and lawfully 

alienate70 (even when their title is extinguished by the Limitation Act 1980 s.1771). The fact that 

the squatter selling land may be liable to be dispossessed by any number of prior possessors when 

he sells it (including the party with the best relative title) does not affect his ability to deal with his 

fee simple, which is not voided by its inferior status.72  

 

It is therefore very difficult to say any of these possessors have a comprehensive, unitary right 

to the land, even though they all have what was argued above to be the closest thing to a 

comprehensive right in English law – they are all estate holders and can deal with this estate almost 

as they please. Unless they are being sued by a previously dispossessed party, in the eyes of the 

court and therefore in practice they hold the best possible right to the land. Thus, with unregistered 

land, it is difficult to say that, even in substance, English law recognises the equivalent of a civilian 

owner – For a unitary to exist there logically cannot be multiple people with separate but 

effectively comprehensive rights.  

 

Civilian systems of course recognise the right of possessors of land to recover possession from 

subsequent dispossessors73, but these possessors do not have the most extensive right to the thing 

– they are on their way to becoming owner by what is termed ‘acquisitive prescription’.74This 

however does not produce two simultaneous owners in that period. It merely replaces one owner 

with another at the end of the period, with the possessor having a lesser right in the time in-

between. Prescription in English law is extinctive75 and simply removes a superior title – the nature 

of the title (and estate if the property is land) of the possessor below him itself does not change.76 

There is certainly no theoretical equivalence between the two. 

 

																																																								
69Perry v Clisshold, though it will only be for the duration of a leasehold estate if the adverse possessor possesses a 
leasehold estate – Fairweather v St Marylebone [1963] AC 510. 
70 Rosenberg v Cook (n 54). 
71 Fairweather v St Marylebone (n 63) 540, 541 (Lord Radcliffe), 545 (Lord Denning). The estate survives in a sort 
of ‘limbo’ state.  
72 Rosenberg v Cook (n 54). 
73 Art. 2255 C. civ., noted in J Bell, S Boyron and S Whittaker, Principles of French Law (2nd edn, OUP 2008) 276. 
74 Arts. 2258 – 2277 C. civ.; §937 BGB. 
75 Limitation Act 1980 ss.12, 17. 
76 There is no ‘Parliamentary Conveyance’ – Titchbourne v Weir (1892) 67 L.T. 735; Perry v Woodfarm Homes 
[1974] IR 104. 
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However, as with estates, the picture of relative titles to land is no longer accurate in regard to 

modern land holding. The introduction of true land registration in 192577 and its vast expansion 

over the past century means that today nearly all titles to land are protected not by showing 

possession but by reference to an entry on the register. This completely changes the nature of title 

compared to the unregistered title system discussed above. When land is registered with absolute 

title,78 there can only be one person with title,79 and indeed only one person with an estate at any 

one time.80 This person may be removed by rectification of the register,81 but the person being 

substituted has no title or estate they can deal with until this happens.82 Therefore, as Gray and 

Gray note83 a registered fee simple holder has the ultimate right in land – effective dominium of 

the land. Therefore, it is entirely possible to say that English law recognises a direct equivalent to 

the civilian land owner in the registered fee simple holder, both of whom possess the single, 

ultimate right to land. 

 

ii. Chattels 

 

With regard to chattels however, the doctrine of relative rather than absolute title remains.84 

While it may be possible to say that the most far-reaching property right to chattels should be 

termed ‘ownership’85 instead of ‘entitlement to exclusive possession’,86 English law can recognise 

many separate parties with such a right, and courts do not recognise a superior, absolute right.87 It 

would therefore be erroneous to compare that right to the civilian notion of ownership, at least in 

theory.  

 

																																																								
77 Ignoring the unsuccessful attempts in Middlesex and Yorkshire in the 19th Century (for more detail, see FW 
Maitland, A Course of Lectures on Equity (CUP, 4th edn, 1936), 124). 
78 Land Registration Act 2002 s.9. 
79 ibid. s.58; Swift 1st v Chief Land Registrar [2015] EWCA Civ 330. However, see Parshall v Hackney [2013] 1 CH 
568, where it was suggested there can be a limited role for relative title in regard to registered land.  
80 Spectrum Investments v Holmes [1981] 1 WLR 221. 
81 Baxter v Manion [2011] 1 WLR 1594. 
82 Swift 1st v Chief Land Registrar (n 72), overruling Malory v Cheshire Homes [2002] EWCA Civ 151. 
83 (n 22) 2.2.5-2.2.7. 
84 Parker v British Airways Board [1982] 1 QB 1004. 
85 Smith (n 6) 51. The courts often do use the terminology of ‘ownership’ in this context – see for example South 
Staffordshire Water Co v Sharman [1896] 2 Q.B. 44, 47 (Lord Russell). 
86 Swadling in English Private Law (n 49) 4.131. 
87 Costello v CC of Derbyshire (n 55). 
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However, comparison between the common law system and civilian ownership in the context 

of moveables is perhaps unfair when one looks at the practice of the latter systems. The practical 

picture in of rights over moveables in Continental systems is one largely rooted in possession. 

Article 2276 Code Civil recognises that ‘possession is equivalent to title’,88 and thus awards title 

to the party in possession, subject to proof of superior title89 much in the same way English law 

does. German law does not give as generous rights to the possessor,90 but does give extensive 

remedies to the possessor on dispossession,91 and allows third parties to rely on the possession of 

a seller who does not in fact have title.92  

 

Thus while ownership may factor into disputes over chattels, most disputes will turn on 

possessory rights, or in the case of French law, the ownership ‘proved’ by proof of possession. 

Indeed, the reason for the deemed ownership of a moveable in Cc Art. 2276 is that, as noted in the 

common law context above, proving ownership of moveable property is often exceptionally 

difficult,93 while proof of possession is both simpler and facilitates commerce. Thus, as a matter 

of practice in civilian systems, great reliance is placed on possession, just as it is in English law 

(albeit with no other option in that case). 

 

To fully demonstrate this similarity in substance, it may be asked whether the landmark English 

personal property case of Armory v Delamirie94 would play out differently in either French or 

German law compared to the Common law. The claimant was a chimney sweep boy who found a 

jewel in a chimney he was cleaning. He took it to a jeweller to value, and when he went to get it 

back he found the jewel had been removed. In an action in what would now be called the tort of 

conversion, the jeweller pleaded that as the boy was not the owner, he had not proprietary right to 

the ring. The court rejected that, holding that his possession alone entitled him to sue in conversion. 

Given the absence of the ‘true owner’, French law would equate the Chimney sweep’s possession 

to title (Art 2276) and give him the right to recover possession – proof of previous possession 

																																																								
88 Article 2276 C. civ. 
89 Article 2277 C. civ. 
90 §1006 BGB. 
91 §§858, 862 BGB. 
92 §§932, 935 BGB. 
93 J Bell, S Boyron and S Whittaker (n 73), 276. 
94 ibid (n 51). 
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would be no defence unless the party is asserting they themselves previously possessed within the 

previous three years.95  

 

In German law, the situation is complicated by the BGB’s recognition of a more legalistic 

concept of possession which does not fully turn on factual control.96 The owner would lose 

possession when he lost control of the ring (§856). The sweep would gain possession when he 

acquired it (§854). The jeweller would become a direct possessor (§854) but as a depository, so 

the sweep would be an indirect possessor (§868) and would still have rights over the thing. As 

there would likely be a contract between the sweep and owner when the property was handed over, 

he would almost certainly be able to bring a contractual action to enforce the obligation and recover 

in specie,97 without the need to rely on possession or ownership at all.  

 

If one modifies the facts slightly so that the ring falls out of the sweep’s pocket and the jeweller 

takes it for himself, then the dispute would turn on property rights. The jeweller would be 

recognised as owner by virtue of possession (§1006) except for the fact that this does not apply 

where the property is lost by a previous possessor, who is deemed to be the owner. Equally, as the 

jeweller would not be in good faith, the sweep would be able to rely on his possession alone as a 

basis for demanding the rings return (§1007). 

 

Therefore, Continental systems, especially France, place such great reliance on possession that 

the ultimate right to property - ‘ownership’ - has much less significance to moveable property than 

one would initially think in systems that recognise absolute ownership. It is submitted that it 

becomes very difficult to consider whether English law recognises an equivalent of Continental 

ownership over chattels in practice, given the preeminent role of possession in these systems. What 

may be more confidently stated is that with regards to chattels, the fact that English law allows for 

superior title only relative to one other party, and thus recognises multiple parties can have the 

greatest possible right to a chattel against the world, makes it impossible to recognise a theoretical 

equivalent to civilian, unitary, ownership. 

																																																								
95 Article 2276 C. civ. 
96 §868 BGB. 
97 §240 BGB. 



OXFORD	UNIVERSITY					
UNDERGRADUATE	LAW	JOURNAL		

52	

 

II. ‘Ownership’ in Equity 
 

When equity allowed land to be held for the use of another, and later ‘on trust’, it replicated 

the pre-existing forms of property holding at common law.98 Thus a beneficiary of a trust of a fee 

simple estate is said to have an ‘equitable fee simple’, and the beneficiary of a trust of a chattel has 

‘equitable title’.99 However, the language used is apt to misled when comparing between system. 

Instead one must compare the nature of the rights of a beneficiary to those of civilian ownership 

and the ‘trust like’ devices in civilian systems to draw one’s conclusions on whether they are 

conceptually equivalent. 

 

Some label it ‘equitable’ or ‘beneficial’ ‘ownership’.100 This label is not however the preferred 

one amongst English lawyers.101 Many dispute that the beneficiary has any property right at all.102 

Even if they do, given it has been shown above that English law (outside of registered land) does 

not properly recognise a Civilian ownership in substance, how could there possibly be a stronger 

right in equity? 

 

A fundamental problem with any conception of equitable ‘ownership’ is that the common law 

sees the trustee, as holder of the legal title, as in possession the greatest possible right to the thing 

subject to the trust,103 and equity does not purport to imbue to the beneficiary with a stronger, more 

comprehensive right – if it did then Senior Courts Act 1981 s.49(1) (which states Equity ‘wins’ in 

a conflict between law and equity) would render the legal ownership moot before a court, which 

it is not.104 The right of the beneficiary to be conveyed the trustees interest, as exemplified in 

Saunders v Vautier,105 is not the same as him having it all along.106 More fundamentally, if the 

																																																								
98 FW Maitland, A Course of Lectures on Equity ( 4th edn, CUP 1936) 107. 
99 The use of this terminology is nowadays rare but see for example P Birks, Unjust Enrichment (2nd edn., OUP 
2005) 64-65. 
100 G Virgo and PS Davies, ‘Equity: Texts, Cases and Materials’ (1st edn, OUP 2013) 10. 
101 Gray and Gray (n 20) 1.4.40. 
102 See A. W. Scott ‘The Nature and Right of the “Cestui que trust”’ (1917) 17 Col. L. Rev 268; R. Stevens and B. 
McFarlane, ‘The Nature of Equitable Property’, (2011) 4 J. Eq. 1. 
103 For example, see MCC Proceeds Inc v Lehman Bros International (Europe) [1998] 4 All ER 675. 
104 ibid. 
105 Saunders v Vautier (1841) 4 Beav 115. 
106 Webb v Webb [1991] 1 W.L.R. 1410. 
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beneficial and legal interests converge in a person the equitable interest ceases, and we see him as 

having the ‘absolute’ legal interest.107  

 

One may however argue that the extensive nature of the beneficiaries’ rights under a trust mean 

that in practice she is imbued with the substantive rights of civilian ownership.108 In this respect it 

may be helpful to compare the position of the English beneficiary (under an express trust) to their 

nearest continental equivalents - the beneficiary of a fiducie (in France) and the fiduziarische 

treuhand (in Germany). 

 

a. A brief account of the treuhand and fiducie 

 

In both these devices the title to assets themselves is transferred to a treuhander109 and 

fidiciare110 (generically what one might call a ‘manager’) just as the trustee holds legal title in the 

common law systems. Equally all three possess some powers to deal with the asset externally, even 

though they may be internally limited by the terms of the trust,111 treuhand112 or fiducie.113 Thus 

given the number of rights that lie elsewhere, it would be erroneous to say that the most 

comprehensive right to the asset lies with the beneficiary in these cases, and indeed we might 

question whether such a comprehensive right exists at all. 

 

On the other hand, in all three cases, the beneficiary114 has certain rights that would normally 

be associated with ownership of a thing. They are protected from the insolvency and death of the 

manager. In French law this is effected solely by creating a separate patrimony though the Cc,115 

and so represents a standalone statutory exception, rather than a doctrine. In German law however, 

																																																								
107 Gray and Gray (n 22) 1.4.16. 
108 ibid. 1.4.40. 
109 van Erp and Akkermans (n 2) 562. 
110 Article 2012 C. civ. 
111 Pilcher v Rawlins (n 20). 
112 van Erp and Akkermans (n 2) 583-4. 
113 Article 2026 C. civ. establishes personal liability for breach of trust. However, a third party can take free from the 
fiducie – van Erp and Akkermans (n 2) 588-9. 
114 German law possesses no technical word for a third-party beneficiary – van Erp and Akkermans (n 2) 566. As 
most treuhands are ‘self-facing’ or ‘resulting’ (in the non-technical sense) the word treugeber is used here to 
indicate the beneficiary. 
115 Arts. 2024, 2025 C. civ. 
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the protection is a result of the longstanding principle that the assets in a treugut (the assets held 

in the treuhand) created for management purposes still, ‘economically’, form part of the assets of 

the treugeber.116 This puts the treuhand in a position not radically different to English trusts, where 

the assets in a trust are not available to a creditor117 or heir118 of a trustee, but are held and used for 

the beneficiaries’ benefit, and so are regarded as part of his estate for ‘economic’ purposes – e.g. 

bankruptcy119 and tax matters.120 Furthermore it seems on this basis German scholars are thus able 

to talk of assets economically ‘belonging’ to the treugeber,121 which might also be an appropriate 

label for the relationship between the English beneficiary and the trust property. 

 

However, though these rights may all be proprietary (i.e. binding third parties in their dealings 

with the subject matter), it is hard to say that in substance they constitute anything approaching 

the set of rights associated with ownership. Though he is able to exclude creditors and heirs, the 

German treugeber has much more limited rights against other third parties. Against third parties 

who interfere with the assets, he is limited to an action against those who conspire with the 

treuhander to intentionally destroy or appropriate the treugut’s assets,122 but even this does not 

include those who are merely aware of the treuhand.123 It is little better than the personal action 

offered in English law to a wronged contractual party under the tort of conspiracy,124 and perhaps 

less generous than the protection of the tort of inducing breach of contract.125 Yet in neither of 

these cases would we regard the contractor as ‘owning’ the subject matter of a goods contract in 

any sense. These provisions leave the treugeber, who does not have possession of his assets, unable 

to prevent many types of interference with the assets, which is surely a hallmark of Civilian 

ownership.126 

 

																																																								
116 van Erp and Akkermans (n 2) 608. 
117 Insolvency Act 1986 s.283. 
118 Mortimer v Ireland (1847) 16 LJ Ch 416. 
119 Insolvency Act 1986 s.283; Midland Bank v Wyatt [1997] 1 BCLC 242. 
120 Baker v Archer Shee [1927] A.C. 844. 
121 F Baur and R Sturner, Insolvenzrecht, Rn 14.22. 
122 §826 BGB. 
123 Bundesgerichtshof XII ZR 156/90 (9 July 1992). 
124 Clerk and Lindsell on Torts (21stedn, Sweet and Maxwell 2014) 24-101. 
125 OBG v Allen [2007] UKHL 21. 
126 van Erp and Akkermans (n 2) 227. 
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Furthermore, German law allows for no real subrogation (the substitution of one proprietary 

right for another, a process which English lawyers would call ‘tracing’127), as the assets can only 

form the treugut if they are transferred by the treugeber.128 Assets taken by the truehand in return 

for treugut assets are part of the treuhander’s personal patrimony. And even then, his liability for 

breach of obligation of stewardship under the treuhand agreement is fault-based rather than 

strict.129 This effectively means the treuhander can unintentionally alienate the property and 

dissipate the proceeds without the consent of the treugeber, while leaving him without even a 

personal remedy.  It is true of course that German law does not allow for real subrogation over 

assets owned legally by a party either, but in such a case stronger remedies against the dispossessor, 

most importantly vindication, are available to the owner130 but not to the treugeber as they are not 

the owner.  A relationship with such a lack of power over the dealings with an asset can hardly be 

said to confer the substantive trappings of ‘ownership’.  

 

The English beneficiary possesses much stronger rights to exclude third parties from the trust 

property than the ‘beneficiary’ of the other management devices. In addition to creditors and heirs, 

any third party disponee is bound by the trust unless the transfer is the purchase of the legal title 

for value without actual or constructive notice and in good faith.131 As Maitland notes, this is a 

very exacting standard, especially with regards to constructive notice – a purchaser was expected 

to meet the standard of an expert conveyancer and lawyer, and certainly by the late 19th century it 

was almost impossible for a buyer to take free.132 The beneficiary can also trace the proceeds of 

wrongful disbursement and claim them as trust assets.133 Any assets acquired by the trustee as 

bribes to breach the trust will be caught by the fiduciary duty rules and held on constructive trust 

for the beneficiary.134 All of these assets bound by the trust are liable to be returned in specie.135  

 

																																																								
127 Birks (n 100) 35-6. 
128 The ‘principle of immediacy’ – Imperial Supreme Court 19 Feb 1914, (RGZ 84, 214). 
129 §276 BGB, though the burden of proving the existence or non-existence of fault is reversed on to the treuhander 
(§280 BGB) and so will often be found in practice even where fault could not be shown by the creditor bringing the 
action.  
130 §§985, 986 BGB. 
131 Pilcher v Rawlins (n 20). 
132 Maitland (n 99), 118. 
133 Re Diplock [1948] Ch 465. 
134 FHR v Cedar Capital [2014] UKSC 45. 
135 Foskett v McKeown [2001] 1 A.C. 102 (Lord Browne-Wilkinson). 
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In addition to these proprietary claims, unlike in French or German law the trustee is strictly 

liable to restore assets disbursed in breach of trust or compensate for encumbrances non-

consensually placed on the assets. 136 Personal liability will also extend to those who 

‘unconscionably’ receive trust assets in breach of trust137 as well as those who dishonestly assist in 

a breach of trust.138 Thus the English beneficiary has nearly comprehensive rights to remedy 

unauthorised dealings with and alienation of the trust assets,139 meaning she occupies a position 

with rights that in substance are similar to the rights of an owner, much more so than a treugeber 

or beneficiary of a fiducie. 

 

However, the Continental owner, unless he chooses to encumber his land with a lesser right, 

has rights to exclude everyone.140 The beneficiary is not in that position unlike the trustee has the 

powers to exclude everyone, even beneficiaries, from enjoyment of the asset.141 The beneficiaries’ 

right to be conveyed absolute title142  to the property is not truly the same as him having that title 

in all but name; it is little different to the right of a party to a contract for sale of goods to be made 

owner of the thing in German law. 143 Equally, the right to collapse the trust does not exclude the 

trustee from the trust property – it allows the new legal owner to exclude a third party who was 

previously a trustee.  However statutory reform now gives the beneficiary the right to require the 

retirement of a trustee144 without requiring any wrongdoing on the part of the trustee or the 

collapsing of the trust. Thus, any given trustee may, today, be excluded from the trust property as 

would any other party. 

 

This ‘office holder’ nature of trusteeship would suggest that, like common law title or 

civilian ownership, the interest under a trust has an institution, independent from any obligations 

																																																								
136 AIB v Mark Redler [2014] UKSC 58. 
137 Barnes v Addy (1874) LR 9 Ch App 244; BCCI v Akindele [2001] Ch 437. 
138 Royal Brunei Airlines v Tan [1995] 2 AC 378. 
139 Setting aside interests in land, where interests will not bind third parties if the interest can be overreached under 
s.2 Law of Property Act 1925. 
140 van Erp and Akkermans (n 2) 229. 
141 Swadling in Burrows (n 46) 4.417; Trusts of Land and Appointment of Trustees Act 1996 s.12. 
142 Saunders v Vautier (n 106). 
143 §241 BGB. 
144 Trusts of Land and Appointment of Trustees Act 1996 s.19(2). 
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that exist between the parties to the trust.145 This is also true with regards to the rights of 

alienation. While in German or French law, third parties derive rights from the management 

devices only as third-party beneficiaries to the contract,146 in English law the beneficiary can not 

only assign her interest147 without there being any contract, but also use her interest as security148 

or even create a subtrust over his own interest 149 which means she can encumber his interest, just 

as an owner of property can in a continental system. Thus, not only can she effectively exclude 

all but Equity’s Darling from the property, she can also use and alienate the substantive rights 

she possesses, by reference only to the property rights she holds, without reference to a contract 

between the parties.  

 

Therefore, the beneficiary of an express trust has, in substance, rights in the trust property 

much closer to Civilian ownership than that of than the beneficiary of a fiducie or treuhand. This 

is notwithstanding that German theorists see the treuhand assets as forming part of the economic 

patrimony of the treugeber.150 However the rights of Civilian ownership cannot be divided to such 

an extent that it loses the status of a unitary comprehensive right.151 Therefore it would be 

conceptually wrong to label a right under an institution that divides rights so fundamentally 

between parties as the trust, one of ‘ownership’ (in the civilian sense of the word), even in 

substance. 

 

III. Conclusion 
 

Ownership is a highly elusive concept in English law. Everyone understands what it means 

abstractly and yet there exists no technical concept of the ‘owner’. The author submits that by 

anchoring one’s analysis with reference to legal systems where it does exist, one can see that after 

and only after extensive statutory reform of the common law there is a very narrow category of 

																																																								
145 B. McFarlane and C. Mitchell, ‘Hayton and Mitchell: Text, Cases and Materials on the Law of Trusts and 
Equitable Remedies’ (14th edn, Sweet and Maxwell 2015) 752. 
146 van Erp and Akkermans (n 2) 566, 575. 
147 J Glister and J Lee, ‘Hanbury and Martin: Modern Equity’ (20th edn, Sweet and Maxwell [2015]) 6-010. 
148 Bristol and West Building Society v Henning [1985] 1 W.L.R. 778. 
149 Nelson v Greenin & Sykes [2007] EWCA Civ 1358 - The beneficial owner can then deal directly with the head 
trustee. 
150 Reichsgericht 19 October 1917 (RGZ 84, 214); van Erp and Akkermans (n 2) 598. 
151 ibid (n 14). 



OXFORD	UNIVERSITY					
UNDERGRADUATE	LAW	JOURNAL		

58	

legal right holder that can be said to be the practical equivalent to the civilian owner - the registered 

proprietor of the fee simple. Given that nearly all titles are now held in such a way, English lawyers 

should reconsider whether it is indeed impermissible to talk to talk of ‘ownership’ in the context 

of land. Many commentators have already accepted the philosophical shift in the nature of land 

holding towards a Civilian conception of ‘absolute’ title.152   

 

Outside of the context of registered land however, while the doctrine of estates (where it 

applies) does not prevent recognition of a right equivalent to ownership in substance, the doctrine 

of relative title is fundamentally incompatible with a unitary conception of ownership as found in 

civilian systems. It is entirely appropriate for English lawyers to resist the application of the label 

of ownership in this context. Given the practical, possession-based approach to the protection of 

interests in moveable property in other systems, the approach in English law is not unusual in this 

regard, even if, uniquely, possession embodies both theory and practice, rather than simply practice 

as in civilian systems. 

 

With regard to equitable rights under a trust, it is clear that the English beneficiary has far more 

extensive rights to trust property than his nearest equivalents on the continent. His ability to deal 

with and alienate the property, near comprehensively exclude others and prevent alienation give 

him rights closer to the civilian owner than the treugeber or French beneficiary. Just as German 

law recognises the concept of ‘economic ownership’,153 parts of English law regard the 

beneficiary’s rights to the economic benefits of trust property as a form of ownership. However, 

even on a substantive view, his rights are still too limited, and too many rights over the subject 

matter necessarily reside in others for him to be considered analogous to a German or French 

owner. This comparative basis shows us we should not regard the beneficiary’s right as one of 

‘ownership’. And as was the case with the comparisons of moveable property, given that such 

legal systems do not regard the beneficiaries of management devices as the owner, this conclusion 

is hardly unorthodox.  

 

																																																								
152 N Roberts, ‘The Bruton Tenancy: A Matter of Relativity’ [2012] Conv 87, 96; E. Cooke ‘Land Law’ Ch 9 
‘Whatever Happened to Relativity of Title?’; Gray and Gray (n 22) 2.2.5-2.2.7 
153 van Erp and Akkermans (n 2) 224, 608. 
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In short, English law has come a long way towards recognising a concept of ownership of 

property since the Middle Ages, but even today those who resist its generally application are still 

right to do so.  

 

 

 

 

 

  



Responsible, but not Criminal: 

A response to States’ normative justifications for a 

Minimum Age of Criminal Responsibility (MACR) below 

the age of 12 

Oskar Sherry1 

 

Introduction: 

 

This paper seeks to normatively divorce the concept of ‘‘criminality’ from ‘responsibility’ 

in the context of young offenders. The resulting concept of non-criminal responsibility provides a 

framework that simultaneously achieves two outcomes. First, it acknowledges the persistent 

reasons given by States for Minimum Ages of Criminal Responsibility (‘MACRs’) below the age 

of twelve (the threshold mandated by the Convention on the Rights of the Child (‘CRC)’2). 

Concurrently, however, it demonstrates why these very reasons are insufficient to justify this 

criminal responsibility for those below that age. 

 

  As a preliminary definition, this paper will use ‘children’ not in the sense defined 

by Art. 1 of the CRC (which includes all individuals below the age of eighteen), but rather those 

below fourteen. This maps onto those who Kohlberg delineates as being able only to morally 

reason ‘pre-conventionally’, thus directly engaging capacity within the ‘child’ definition.3 

 

Part 1 of this paper notes that many Contracting States do not adhere to the UN mandated MACR 

of twelve years. It explores a common thread amongst these States in their refusal to adhere to the 

MACR’s normative (rather than empirical) standard: that child offenders below twelve can 

																																																								
1 Acknowledgements are owed to the Leiden University Faculty of Law for prompting research on this issue, and to 
Ybo E. A. Buruma LLM for his insightful review. All errors remain my own. 
2 UN General Assembly, Convention on the Rights of the Child 1989. 
3 Lawrence Kohlberg, The Development of Modes of Thinking and Choices in Years 10 to 16 (Chicago 1958); 
Lawrence Kohlberg, The Psychology of Moral Development: The Nature and Validity of Moral Stages (Essays on 
Moral Development Volume 2) (Harper Collins 1984). 
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distinguish between ‘right and wrong’, and this ability requires that they be held criminally 

accountable for acting in the ‘wrong’. 

 

Part 2 analyses the notion of ‘criminal responsibility’. It argues that the notion of 

‘criminality’ serves a societal function that goes beyond punishing as such, one can act 

‘responsibly’ without acting ‘criminally’ – and such acts do not deserve the treatment of the 

criminal law. 

 

Part 3 uses the CRC preamble and pre-existing empirical research to identify why children 

as a group, most acutely those under twelve, are unable to satisfy the ‘criminality condition’ in 

their actions. However, this paper does not contest the Contracting States’ assertion that children 

of this age might be ‘responsible’ in the sense that they may distinguish right from wrong – the 

responsibility is non-criminal. This methodology directly engages with State argumentation for 

MACRs below twelve to outline why the appropriate methods of accountability in these situations 

are non-penal. 

 

Finally, Part 4 outlines why, even if a State is content to criminally punish ‘responsibility’ 

rather than ‘criminal responsibility’ in the sense outlined by Part 3, children are not capable of 

differentiating right from wrong in the manner that the State will target. 

Part 1: MACR Adherence and Justification 
 

Art. 40(3)(a) of the Convention on the Rights of the Child (‘CRC’) requires that States 

establish a minimum age below which children shall be presumed to be incapable of infringing the 

penal law. This is known as the Minimum Age of Criminal Responsibility (‘MACR’). There is no 

precise age given in the CRC. However, the earlier ‘Beijing Rules’ state that for the MACR to 

serve its purpose, it must ‘not be fixed at too low an age level, bearing in mind the facts of 

emotional, mental and intellectual maturity’.4 These criteria prompted the UN Committee on the 

																																																								
4 UN Committee on the Rights of the Child (CRC), General comment No. 10 (2007) [32]. 
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Rights of the Child to suggest twelve years as a baseline MACR.5 Despite this, many States6 have 

retained MACRs lower than this, despite repeated condemnation from the Committee in response 

to their regular reporting. 

 

There are two purposes served by the MACR. First, it marks the age at which children can 

engage constructively in the criminal accountability process. This is the empirical question. 

Second, the MACR defines to whom the criminal law should apply. This is the normative question, 

to be explored in this article. 

 

States employ two lines of argument to justify MACRs below age twelve (as noted in the 

country reports above). The first is an answer to the empirical purpose of the MACR: that 

arrangements are in place in these states (e.g. youth courts, closed proceedings) overcome the 

barriers to children below twelve engaging constructively in the trial process7. The second is an 

answer to the normative purpose of the MACR: that children are appropriate agents to be held 

criminally accountable. The most common of these justifications is a variation on the argument 

that children below twelve are able to distinguish between behaviour that is ‘right’ and ‘wrong’.  

The criminally ‘wrong’ behaviour by these children thus falls within the scope of the criminal 

law8. For example: ‘The UK Government believes that children aged 10 are able to differentiate 

between bad behaviour and serious wrongdoing and therefore it is right that they should be held 

accountable for their actions.’9 This paper argues that this ‘right and wrong’ justification is 

																																																								
5 UN Committee on the Rights of the Child (CRC), General comment No. 10 (2007) [32]. 
6 Such as Australia (Crimes Act 1914, Section 4M; Criminal Code Act 1995, Division 7.1), New Zealand (Crimes 
Act 1961, Sections 21(1) and 21(2); Children, Young Persons and Their Families Act, Section 272), the United 
Kingdom (Children and Young Persons Act 1933, Section 50), Kuwait (Juvenile Act No. 3 of 1983, Article 6), Iran 
(Civil Code Article 1210, Note 1), Bangladesh (Penal Code, Section 83), Ivory Coast (Loi No. 60-366 du 14 
novembre 1960 portant code de procédure pénale, Article 116), Ethiopia (Penal Code, Article 52), Kenya (Penal 
Code, Section 14(1) and (2)). 
7 See, for example, the justifications made by Kuwait (Committee on the Rights of the Child, Second periodic 
reports of States parties due in 1998, Kuwait [177]) and Ethiopia (Committee on the Rights of the Child, Fourth and 
Fifth periodic reports of States parties due in 2011, Ethiopia [295]). 
8 See, for example, the justification made by the United Kingdom (Committee on the Rights of the Child, Fifth 
Periodic Reports of States parties due in 2014, United Kingdom [248]) and Australia (Committee on the Rights of 
the Child, Fourth Periodic Reports of States parties due in 2007, Australia [277]). 
9 UK 2014 Committee on the Rights of the Child Periodic Report, ibid. 
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insufficient to displace the normative standard established by the MACR of the inappropriateness 

of the criminal law for those under age 12. 

  

Part 2: Defining ‘Criminal Responsibility’ 
 

Criminal responsibility can be defined in the factual sense as subjection to the criminal 

law.10 This section examines the idea in the normative sense: What conditions must be met by an 

agent to render them deserving of this subjection? The question can be split into two parts. First, 

there is the question of when an agent is responsible in a way that they should be held accountable 

(in the general sense). Second, there is the question of whether, in addition to that responsibility, 

the agent’s act should meet with criminal responsibility. The MACR does not seek to answer the 

first question – to do so would render all acts of children without legal remedy (for example, such 

a standard would bar tort actions resulting from a child’s conduct). Rather, it asserts that children 

are incapable of meeting the conditions of ‘criminality’. This section will thus define the 

‘criminality condition’. 

 

Criminal responsibility is purposive: the purpose of the criminal law determines whether 

criminal responsibility is appropriate. Grant Lamond notes that there are two theorised approaches 

to defining this purpose.11 The work of Beccaria provides a third12. First, we can see a criminal act 

as one for which the responsibility to punish rests on the community13 (Lamond’s view). This is 

because it is ‘conduct that manifests a disrespect for the [fundamental societal] interest or value 

that has been violated’.14 Second, we can see a criminal act as a wrong to the community15. This is 

because part of what defines our community is a set of fundamental values that we identify each 

other as holding (Duff’s view). 16 An act which breaches these values both jeopardises these 

																																																								
10 Glanville Williams ‘The Definition of a Crime’ (1955) 8 Current Legal Problems 107, 125. 
11 Grant Lamond, ‘What is a Crime?’ (2007) 27 Oxford Journal of Legal Studies 609, 611-616. 
12 Cesare Beccaria, On Crimes and Punishments and other writings (R Bellamy ed, R Davies, V Cox, R Bellamy trs. 
CUP 1995). 
13 Lamond (n9) 621. 
14 ibid. 
15 ibid 614. 
16 Duff R, Punishment, communication, and community (Oxford University Press 2003), 43. 



OXFORD	UNIVERSITY					
UNDERGRADUATE	LAW	JOURNAL		

64	

community links by undermining the value, and wrongs the community by breaching a value that 

each constituent member is presumed to hold (in Duff’s words, people ‘identify themselves with 

the individual victim’17) Thus, the community as a whole is wronged with each criminal act against 

an individual).18 

 

Third, Beccaria19 states that the criminal law acts as a social contract which binds 

individuals to act in the common interest. Thus, criminal conduct is conduct whereby an individual 

chooses to breach the social contract, despite its symbolic value. This view differs from that of 

Duff. Beccaria imposes criminality for an individual’s choice to breach the social contract as a 

whole, whereas Duff imposes criminality for an individual’s choice to breach the individual 

constituent values of the community. 

 

These three values share a common thread. Duff requires a link between the constituent 

community value and community members that is strong enough to transmit harm to the wider 

group. Lamond requires a link between the constituent community value and community members 

which is strong enough to offend the community, so as to render it responsible for punishing a 

wrong of this value. Beccaria requires a link between the value of the criminal law as a whole and 

members of the community, such that a disregard for the value undermines the foundations of the 

community. All three theories require a link between an individual’s disregard of a value and an 

impact on the wider community. 

 

The link has two parts. First, the values of the criminal law (both the constituent values and 

general value) are those that each member of the community can make his own (Duff), even if he 

does not actually hold these values (‘internalisation’ phenomenon). 20 Second, the values are 

actually held by a substantial part of the community so that they can be properly termed 

‘community values’ (‘possession’ phenomenon). This paper will assume that the possession 

																																																								
17 Marshall S and Duff R, “Criminalization and Sharing Wrongs” [1998] Can JL & Jur 11(1), 19-20. 
18 ibid. 
19 Beccaria, ‘Consequences of the Foregoing Principles’, On Crimes and Punishments’ (Albany: W.C. Little & Co., 
1872).  
20 Duff R, ‘Responsibility, Citizenship, and Criminal Law’ in RA Duff and S Green (eds), Philosophical 
Foundations of Criminal Law (OUP 2011) 131. 
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phenomenon exists at the point where the law is made, and thus will examine in what 

circumstances the internalisation phenomenon occurs, and how that impact criminality. This paper 

uses the internalisation phenomenon to formulate the internalisation condition. The internalisation 

condition is a requirement that the internalisation phenomenon occurs in a given situation. We 

criminalise because we believe that there is a particular form of culpability where an individual 

should have taken on community values, but acts in a way that disregards them. 

 

It is critical to note that the appropriateness of the criminal law for certain wrongdoing does 

not rely on actual internalisation of the relevant value, but on the fact that (as the community 

implicitly asserts) person X, as a member of that community, should have internalised the value. 

However, given the great importance of these values to the community, there is a high bar to justify 

that there was no onus on person X to internalise the value. This high bar is required to avoid 

disproportionate violations of community interests in favour of individual discretion. The only 

justification for not being responsible for internalising the value is that of impossibility: person X 

is cannot be responsible for internalisation if he cannot internalise. If X did not have the ability to 

conceive of wrongness by internalised value, he would not meet the internalisation condition of 

criminality, and it would be inappropriate impose liability on his conduct with the criminal law. 

Thus, the internalisation phenomenon of the criminal law exists so that we hold individuals 

accountable for actions in ways that punish what Susan Wolf terms moral negligence (acting in 

ways without recognising the community values damaged by that action, where this damage ought 

to have been recognised) and moral weakness (acting in ways that ignores the recognised damage 

to community values but acting in the damaging manner anyway).21 Note that ‘recognition’ does 

not simply mean understanding that  a value exists; it means the internalisation of that value in a 

way that it informs one’s perspectives. As a result, for criminal law’s scope to fulfil its purpose, it 

can only apply to those agents to whom the internalisation phenomenon applies. If an individual 

does not meet the ‘internalisation condition’ (i.e. he cannot internalise these values), it is not 

possible for him to be either morally negligent or weak – and these are the moral fault standards 

that the criminal law seeks to punish. 

 

																																																								
21 Wolf S, ‘Asymmetrical Freedom’ [1980] 77 J. Philos 151, 164. 
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The application of the insanity defence in jurisdictions such as the United Kingdom 

provides a counter-argument to the internalisation requirement – individuals are held insane (and 

hence not criminally responsible) only if they could not know that their action was legally wrong 

(capacity to internalise the relevant value is irrelevant). The orthodox statement of the rule is in 

M’Naghten’s Case22: it must be ‘clearly proved that at the time of committing the act, the defendant 

was labouring under such a defect of reason…as not to know the nature and quality of the act he 

was doing, or, if he did know it, that he did not know that what he was doing was wrong.’23 

However, applying criminal responsibility in this way is incoherent with the trite maxim that 

‘ignorance of the law is no excuse’ : lack of awareness of an action’s illegality is not an excuse for 

the sane.24 This incoherent defence thus cannot exist as a counterargument to the internalisation 

phenomenon. 

 

In fact, the incoherence of the insanity defence arises precisely because the correct 

normative grounding of the defence is the capacity to internalise. Note that insanity is a defence 

by excuse under criminal law taxonomy. This translates to a statement that there is a reason the 

criminal law standards should not apply in the given case (for special reasons). The other defences 

in the excuse categorisation are automatism and doli incapax. These are both based on some sort 

of inability to engage with the value set of the criminal law, which forms the ‘special reason’ that 

we waive criminal liability. 

 

The preceding argument may have severe revisionist implications for the criminal law in 

certain jurisdictions. However, these implications do not weaken the argument placing the 

internalisation condition as a pillar of criminality. There are, nevertheless, some individuals who 

are criminalised despite the fact they cannot internalise values– for example, psychopaths. Without 

prejudice to the necessity of the internalisation condition for criminal wrongness in the truest sense, 

criminal action against these individuals could also be normatively grounded in their contravention 

of external authority that they are aware entails a social obligation to obey. Section 4 outlines why 

this alternative reasoning cannot apply to children.  

																																																								
22  R v M’Naghten [1843] 10 Cl & F 200. 
23 ibid (Tindal CJ). 
24 Elliot C, The rules of insanity: moral responsibility and the mentally ill offender (SUNY 1996). 
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Part 3: The Normative Error of Children Under the Criminal Law 

 

Using the framework of the criminality conditions established in Part 2, this Part will show 

that an ability to distinguish right from wrong does not automatically mean that ‘wrong’ behaviour 

in this context should be criminal. The paper will then use both the CRC preamble and independent 

juvenile justice research to demonstrate that the way in which children recognise the ‘wrongness’ 

of their behaviour does not satisfy the internalisation condition, and thus why their identification 

of this wrongness cannot act as a justification for an MACR below twelve. 

 

It is important to note that there are two relevant senses in which behaviour might be 

perceived as ‘wrong’, as demonstrated by the following scenario: X (an adult) is angry at Y. He 

wants to punch Y as an expression of this anger. X does not do this, however, because he 

understands that this would be wrong in two ways. First, X is aware that the law prohibits battery, 

and this has a condemnatory effect. Furthermore, X worries that if his wife learnt that he punched 

Y, she would be angry at him because she views this as unacceptable conduct. X views this as an 

implicit assertion by his wife of the action’s wrongness. This idea of ‘wrongness’ is external 

authority wrongness – X gains his conception of wrongness from sources he views as authoritative. 

 

Second, X dislikes the violation of his own bodily autonomy. He finds it unpleasant when 

people push past him in crowds, and remembers the pain when he fell from his bike several years 

ago. As a result, he has come to value his own bodily autonomy through his own experience of the 

value. Equally, X can see the upset that his wife feels wronged when she is shoved aside in the 

supermarket, which allows him to recognise through empathy that others value their bodily 

autonomy. He has internalised the value of bodily autonomy. This is wrongness by internalised 

value.  

 

As outlined in Part 2, the internalisation condition (i.e. that an individual should have 

internalised a value) is required for the criminal law to be appropriate. Defining the two types of 

wrongness demonstrates that ‘wrong’ behaviour should not always be criminalised – because it 

does not always meet the internalisation condition. The behaviour must be wrong in the sense of 

internalised value in order to be criminal. 
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The mistake in State justification for MACRs below twelve comes from a failure to accept 

this dual nature of wrongness. Children under twelve are generally only able to see an action as 

‘external authority wrong’ – this is demonstrated by both the CRC and empirical studies of child 

capabilities (demonstrating an inability to internalise value at a young age). 

 

The CRC establishes that children are not fully morally and mentally developed in two 

ways. First, in the preamble, there is a direct reference to both the ‘mental immaturity’ of the child, 

and to the idea of childhood as a stage of ‘ideals’ development.25 Second, throughout the CRC, 

references are made to the fact that the child is at a stage of development – not just mentally, but 

also morally.26 For a State to sign the CRC is to accede to agreement with these notions. The core 

stage of moral development is the ability to internalise values. This is because if we expect an 

individual to have moral standards roughly equivalent to the general population (and thus which 

the criminal law can punish the breach of), the only way to ensure this uniformity is have external 

values internalised. Thus, States have agreed that the internalisation capacity only develops at a 

certain age. 

 

Any State justification of an MACR that children of a given age can distinguish ‘right’ 

from ‘wrong’ must also include evidence that this distinction has arisen from the internalisation of 

value – rebutting the presumption of the CRC that children do not have this capacity. Otherwise, 

children do not meet the internalisation condition required for the criminalisation of their acts. 

Furthermore, even in the event of a child having the capacity to internalise value, the limited 

experience of children means that they may not have had sufficient opportunity to use this 

capability in two ways: First, in an absolute sense there has been less time for life experience to 

internalise. Second, the child’s time alive has been spent under the authority of parental and 

community figures in a way that restricts the exploration necessary for internalisation. 

 

In addition, neuroscientific studies of children argue that the frontal lobe development of 

children is such that full cognitive reasoning capabilities (that allow moral reasoning through 

																																																								
25 UN General Assembly, Convention on the Rights of the Child 1989. 
26 ibid Arts. 27, 29(a), 32; Arts. 17, 27, 32. 
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internalised value) do not usually appear until late adolescence27. This lesser development acts in 

tandem with the inexperience (noted above) of children in precluding their abilities to apply 

internally grounded moral reasoning to their actions28. Furthermore, the process of identity 

formation only occurs in adolescence29. This identity formation is crucial to internalisation as 

identification with a community is one of the mechanisms through which a child will internalise 

values. Where a child is able to identify with a community, it is more likely that this child will be 

incentivised to consider the ways in which a community’s values (those informing what the law is 

through the possession phenomenon of criminal law) are his own. In two ways, the underdeveloped 

reasoning abilities of the child inhibit the internalisation condition being met. Even Wolfgang, who 

argues against the distinction between the juvenile and adult courts in the United States, concedes 

that empirical evidence points to a wide differential in the moral perceptions of certain acts for 

children below the age of 14.30 

 

The above outlines a strong presumption that any ability of a child to distinguish 

‘wrongdoing’ is based on external authority wrong. It says nothing of the value internalisation 

capacities of the child – capacities which must exist for the internalisation condition to be met, and 

thus for an individual to be an appropriate subject of the criminal law. 

 

In stating the impossibility of criminal responsibility for children, this argument in no way 

undermines the notion that children may be responsible for their actions in another sense. This 

sense may indeed be grounded in an ability to perceive conduct as ‘wrong’, where this is assessed 

as external authority wrongness. States may create responsibility frameworks outside of the 

criminal law – this can include what are used as ‘diversions’31 for minors in the criminal law, but 

without the ultimate threat of criminal liability. Such measures need not be justified by the same 

																																																								
27 Barbee, ‘Juveniles are different: Juvenile life without parole after Graham v Florida’ (2011) 81 Miss L. J. 299, 
299–325. 
28 Cauffman & Steinberg, ‘(Im)maturity of Judgment in Adolescence: Why Adolescents May be Less Culpable than 
Adults’, 18 Behav. Sc. L. 741, 744-45. 
29 Berk, Child Development ( 8th Edn Pearson 2009) 463-469; WB Swann Jr, and JK Bosson “Self and identity in 
DT Gilbert ST Fiske and G. Lindzey (eds) Handbook of Social Psychology (5th ed, John Wiley & Sons 2010) 599-
601. 
30 Wolfgang M, 'Abolish the Juvenile Court System’ (1982) 2 California Lawyer 13. 
31 UN Committee on the Rights of the Child (CRC), General comment No. 10 (2007): Children's Rights in Juvenile 
Justice, 25 April 2007, CRC/C/GC/10, Section IV, Part B. 
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principles as the criminal law as they lack two distinguishing features of the criminal system. First, 

there is an absence of expressive censure (encompassing the labelling and stigma of criminal 

proceedings and punishments). Second, the reduction in individual welfare and curtailment of 

autonomy inherent in non-criminal sanctions is usually less than their criminal counterparts. This 

is because any welfare reduction or autonomy curtailment inflicted is either collateral or 

instrumental to the rehabilitative process, rather than penal in and of itself. Whereas a child can 

only conceive of external authority wrongness when acting contrary to the criminal law, the 

average adult member of the community is able to conceive of both this type of wrongness and 

that of internalised value. This makes actions by this person doubly wrong, and thus more 

deserving of stricter censure. 

 

Despite the principled justification for different treatment, that this other accountability 

remains possible is important for three reasons: First, this allows systems that rely on a 

comprehensive system of action-accountability (such as the law of torts) to remain functional. 

Second, it removes some of the political hurdles for limiting children’s legal responsibility when 

these limits are narrower. Finally, and most importantly, behaviour by a child that is wrong for 

violating community values (and hence ordinarily criminalised) will rarely remedy itself. Non-

criminal responsibility can be used as a framework for correcting behaviour to align with these 

values. It is crucial to note that the pedagogical methods most likely to be used in this correction 

act by facilitating long-term internalisation of values: Children are not just taught that something 

is wrong – they are taught to value why something is wrong. 

Part 4: External Authority Wrongness – A False Metric for Children 
 

The above three sections have outlined why ‘external authority wrongness’ (EAW) is not 

the metric on which the criminal law determines responsibility. However, given the prevalence of 

this metric as justification in the CRC reports, I will proceed to outline why, even if one accepts 

this as the metric by which individuals should be held accountable under the criminal law, children 

cannot be criminally evaluated on this standard. Given a child’s continued exposure to authority 

situations, and the reluctance (because of a child’s vulnerability) to allow them to make their own 

decisions, the norms held by children will be derived from authoritative figures. The important 
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converse of this authority influence is that where children have broken the criminal law, this could 

potentially be caused by influences out of their control, such as parental or community criminality 

which they view as authoritative. Given that children do not have the capacity to act from 

internalised value, they will often be unable to assess the moral wrongness of what authority 

figures tell them on their own value metric. In these circumstances, children are not deserving of 

criminal law’s expressive censure. 

 

As outlined in Section 1, States argue that an ability to differentiate between ‘right’ and 

‘wrong’ is sufficient to render an individual criminally culpable when he or she acts in the ‘wrong’. 

Without prejudice to earlier analysis as to why this justification does not support culpability for 

‘external authority wrongness’ (EAW), I will now differentiate between two types of EAW: one 

where the external authority is legitimate, and the other where that authority is illegitimate. 

‘Legitimacy’ in this sense means an authority that the State designates as always prevailing where 

there are normative conflicts, and whose norms are ordinarily non-derogable. Where States 

presume that they are able to establish exclusively the former as a metric for all individuals’ 

conduct, they fail to acknowledge that children are unable to independently differentiate the two.  

 

Why do States Criminalise External Authority Wrongness (EAW)? 

 

Where States fail to recognise the salience of the above distinction, the motivation for 

targeting EAW manifestations is twofold. First, it often maps onto ‘internalised value wrongness’ 

(IVW). This is true through both the prism of ‘law as necessary’ and ‘law as instrumental’. Second, 

the usefulness of EAW as an evidential proxy for IVW gives rise to normative confusion that EAW 

is what the criminal law is designed to punish. 

 

On law as necessary, Finnis argues that law is required for meaningful achievement of 

the self-evident ‘seven basic goods’ and thus entails a moral obligation to follow (i.e. to obey the 

external authority) where it achieves these.32 By designating these goods as self-evident, Finnis 

implies that members of society should have internalised these. Thus, Finnis is arguing that there 

																																																								
32 J Finnis, Natural Law and Natural Rights (first published in 1980, OUP 2011) 86-90. 
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is an obligation to obey the legal external authority where this authority is representative of (by 

realising) the values society is expected to internalise. 

 

On law as instrumental, Raz argues that there is an obligation to obey external authority 

where subjects of a rule are likely to better comply with reasons which apply to him if he accepts 

the directives of the authority as authoritatively binding, and tries to follow them, than if he tries 

to follow the reasons that apply to him themselves.33 It is submitted that these ‘reasons’ to act are 

often internalised values. Thus, Raz is arguing that there is an obligation to obey the legal external 

authority where this authority is representative of (by acting as an instrument for) the values society 

is expected to internalise. 

 

As a result, Finnis and Raz both identify an obligation to obey the law where the positing 

legal authority is representative of the values that society is expected to internalise. Given that the 

law is itself ‘external authority’, we can translate this thesis to say that both theorists believe that 

when you commit an external authority wrong, you are violating values that society (including 

you) is expected to internalise. In other words, EAW is representative of IVW. 

 

Notwithstanding the freestanding moral obligation to obey certain external authority, the 

second reason a State may seek to punish EAW is because its consistent use as a proxy for IVW 

creates the illusion over time that the role of the State is to punish EAW itself. In situations where 

law is representative of values that society expects to be internalised, a breach of legal authority is 

the most clear and predictable proxy for a breach of the aforementioned values. The issue is that 

States are often not cognisant of a crucial distinction between the two that renders the proxy 

imperfect: there are no preconditions for breaching legal authority – anyone can. This is not the 

case with the value breach. As mentioned earlier it requires the internalisation condition. Thus, 

certain groups (e.g. children) will always fall foul of legal authority when breaching a criminal 

provision, but this cannot translate to IVW. 

 

																																																								
33 J Raz, The Morality of Freedom (Clarendon Press 1986) 38-69. 
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A potential, but misguided, objection is that many recognise an obligation to obey certain 

laws independent of an expectation to internalise the values that those laws represent. This 

manifests itself in the idea that tourists in a foreign State have an obligation to obey laws deriving 

from alien customs, even though one would not expect them to have internalised the values 

underpinning those customs. However, one could state that the tourists are expected to internalise 

the importance of a nation’s laws for its people. This would be achieved by analogising their own 

experiences with those of the target nation. The resulting ‘meta-value’ of law itself is universal, 

and as such, we can expect that any tourist should have internalised it. Notwithstanding this meta-

value, we can also answer this objection with an appeal to EAW itself. In short, this is that tourists 

will analogise their domestic experiences to recognise and appreciate a legally legitimate external 

authority in foreign contexts. 

 

The Necessity of the Legitimate/Illegitimate Authority Distinction: 

 

The two aforementioned reasons for applying criminal sanctions to EAW are thus that there 

may be an independent moral obligation to obey external authority, and that EAW serves as an 

evidential tool for targeting IVW. It is axiomatic, in pursuance of these aims, for a State to 

distinguish between ‘legitimate’ and ‘illegitimate’ external authority. Both Raz’s and Finnis’ 

moral obligation theses rely on the co-ordinating ability of authority. However, if a source of 

authority is not designated as legitimate to the exclusion of others, this co-ordinating function is 

lost. The State cannot effectively direct a citizen to conserve environmental resources (say, through 

logging prohibitions) where there are equally strong and valid family norms of natural resource 

exploitation. Society overcomes this by vesting a certain kind of authority in the State – that of 

legal legitimacy. The value of legal legitimacy, I posit, acts to give the State a monopoly of norm-

setting in matters where a State norm conflicts with a non-State (e.g. community) norm.  

 

The legal legitimacy value is also essential if EAW is to have any value as evidencing 

IVW. In societies with participatory governance, the populace-writ-large confers on the State the 

right to set norms as legally legitimate because those norms will be (as a result of legislative 

processes) representative of societal values. Thus, the legal legitimacy that EAW requires to 
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function is conditional on EAW mapping onto IVW. Even where this is not the case, a legal system 

may claim legitimacy if it purports that its norms map onto societal values. 

 

All legal systems, no matter their nature of norm-setting, require legitimacy for co-

ordination, in order to mark out the norm that excludes others in case of conflict. Thus, they are 

likely to claim legitimacy even if this value is not grounded in the relevant norm-setting processes. 

 

It is trite that, generally, ‘ignorance of the law is no excuse for breaking it’; the fault 

standard for criminality is not acting where one knows that one is breaching the law. There are two 

justifications for this. The first is that irrespective of posited legal standards, certain acts 

contravene values that an individual should be aware are unacceptable in their society. Murder is 

an example of such an act. This justification is essentially IVW – that something is ‘wrong’ (and 

hence punishable without precise legal knowledge) because individuals are expected to internalise 

certain societal values. The second justification is that we expect individuals to be aware of certain 

legal norms because of their foundational place activities within our society. This particularly 

applies to provisions that may not intuitively map onto societal values because of their complex 

ramifications – for example, ‘white collar crime’. One should appreciate the relevance of this 

second justification for children. ‘White collar crime’ is an example of agents in society not being 

able to readily extrapolate a value breach from an act. This inability is ever wider in children. For 

example, a child will likely be unable to extrapolate a notion of property rights from an 

identification of vandalism as wrong. 

 

This second justification is EAW. Individuals are expected to become aware of the external 

authority because it is negligent for the rational actor to overlook a set of standards that permeates 

most facets of life – standards uniquely for which breach entails punishment (pursuant to the State 

monopoly on force). The external authority to which the second justification applies, however, is 

solely the external authority designated by society as legitimate – the State. Where individuals 

inform themselves of external authority standards, they presuppose the legal legitimacy of these 

standards. For example, a solicitor is consulted for advice because she is under a professional duty 

to advise, and part of this duty entails identification of only legitimate (i.e. legal) sources. An 

individual locating the law herself in a guidance book presupposes that the author of that work has 
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only issued guidance deriving from sources of solely legitimate (i.e. legal) norms. More generally, 

when we are sourcing guidance to avoid our conduct being criminal, we ask what is ‘legal’ and 

what ‘the law’ is to others rather than what ‘we should do’. Only the former phraseology includes 

the qualification that the norms we seek are those which the law regards as legitimate. Children 

are unable to distinguish legitimate from illegitimate authority in a manner consistent enough to 

be meaningful in establishing EAW. This is because they cannot independently scrutinise norms 

to determine their legitimacy. 

 

Children’s Inability to Distinguish the Legitimate: 

 

Norms are learnt in three ways. First, there is prescriptive learning – whereby we are told 

that a norm exists. This prescription may be specific as to the source of the norm (i.e. its authority), 

for example, a parent saying that ‘stealing is against the law’. The prescription may also be 

ambiguous as to the relevant authority – that same parent may simply say that ‘it is wrong to steal’. 

Such an expression leaves it open to interpretation who prescribes the wrongfulness of the norm. 

 

Second, there is experiential learning – whereby we understand that a norm exists through 

living the consequences of our actions. A child who acts aggressively may find that other children 

are less willing to relate to him than to each other. He may infer through this repeated treatment 

following aggressive conduct that there is a social norm against aggressive behaviour. It will be 

unusual that experiential learning is not accompanied by prescriptive learning. Individuals often 

require justification for adverse treatment, and this justification will usually outline the breached 

norm (e.g. ‘it’s not nice to behave aggressively’). As with prescriptive learning generally, this 

justification may or may not designate the authority of the norm. 

 

Third, there is observational learning – whereby we observe that a norm exists. A child 

might observe individuals acting in a certain way with enough consistency to infer that their 

behaviour is governed by a certain norm. For example, a child may observe that students going 

into the classroom opposite hers always line up quietly before entering. Watching this for several 

days in a row, the child might infer that there is a norm in that classroom of silently lining up 

before entering. 



OXFORD	UNIVERSITY					
UNDERGRADUATE	LAW	JOURNAL		

76	

 

To recognise an authority, it is not the case that an individual must be aware of every norm 

posited by that authority and its source. It is simply the case that the individual must be aware of 

enough norms as stemming from that authority so as to be aware of the authority as one from 

which a variety of norms may stem. Defining this threshold is outside the scope of this essay, it 

depends on (a) how the authority presents itself (e.g. by using heavy deterrence publicity), (b) the 

influence of sources other than the external authority in question, and (c) your predisposition: are 

you willing to ‘believe’ that there is this abstract entity called ‘the law’? Notwithstanding these 

variables, there is probably an age at which almost all humans have experienced the spectrum of 

life that accounts for these variations. 

 

Applying this to the legitimacy value of legal authority, the process of recognising 

legitimacy is as follows: An individual becomes aware of several norms that stem from a ‘legal’ 

authority.  He recognises that these norms are treated differently from others – they have very high 

observations rates, the penalties for breach are strict, and most are couched in language of absolute 

observance. Once he becomes aware of a sufficient number of these norms, he recognises that the 

norms have this differential status not because of their content, but because they are legal norms. 

This status is legitimacy. It stems from the law as a legitimate external authority. 

 

Children are unable to independently distinguish the legitimacy of law as an external 

authority through any of the three norm-learning methods outlined above. Prescriptive learning is 

contingent on actors who the child perceives as correct and authoritative enough to outline norms. 

The issue is that for children, these actors are limited. Primarily parents and occasionally 

educational professionals, a small group holds a monopoly on prescribing normative systems for 

children. We cannot expect children to ‘double-check’ a norm espoused by a parent – because 

children do not have a wide variety of trustworthy sources with which to do this. Children have no 

autonomy in directing prescriptive learning of norms. 

 

There are two types of experiential learning of legal norms, each with its own issues. There 

are both ‘high-level’ norm breaches (e.g. a child intentionally severely injuring another) and ‘low-

level’ norm breaches (e.g. a child seeing another’s lunch as appetising and covertly taking it). 
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Usually only norm-breaching (rather than norm-abiding) behaviour is socially salient; 

Because legal norms are so entrenched and have such high rates of observance, only breaches of 

the law attract unusual treatment. To establish the law as a legitimate external authority through 

experiential learning, then, an individual must break it. This is clearly unacceptable as EAW rests 

on individuals having had the opportunity to recognise the law as legitimate. 

 

Regarding ‘low-level’ breaches, there are two reasons why children are unable to deduce 

the norms behind certain breaches. First, as with prescriptive norm-learning, low level norm-

breach learning is often contingent on other actors explaining the wrongness of the child’s act in 

normative terms. Second, even well-meaning authority figures such as parents may not be able to 

communicate wrongness in a way that children can extrapolate the norm behind the wrongness of 

the behaviour. As in the example above, a parent may tell a child that ‘stealing another’s lunch is 

wrong because it makes that person sad’. However, the norm a child may deduce from this is to 

not cause sadness – it is difficult for that child to extrapolate a notion of property rights from this 

explanation. 

 

The principle norm-breaching behaviour that does not rest on another actor to provide a 

learning opportunity is ‘high-level’ norm-breaching. This is because these ‘high-level’ breaches 

are more likely to phrased in legal normative language due to their seriousness. However, here a 

paradox arises. We cannot use criminal censure on children in these cases because they have not 

had the opportunity to recognise what legitimate external authority is. At the same time, the 

criminal censure is the only method by which legitimate external authority can be appreciated in 

these circumstances. High-level norm breaching is thus not a method of experiential norm-learning 

that can function in a manner consistent with the other principles outlined in this paper. 

 

The final possibility is for children to observationally deduce the legitimacy of the law. 

Such a norm-learning process faces two interlinked obstacles. Neuroscientific studies posit that 
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children readily adopt norms from authority figures without scrutiny. 34 Thus for a child to have 

the opportunity to observationally learn, he requires a clear law-abiding authority figure, or at least 

a range of authority figures within which some are law-abiding. 

 

Unfortunately, as with prescriptive learning, the number of free and informed agents a child 

interacts with is relatively limited. His peers are children, and so are themselves not informed. 

Thus, observational recognition of legal legitimacy is often contingent on parental behaviour (as 

parents are arguably the most persistent influence in shaping a child’s norm structure).  

 

As a result, children cannot be expected to make themselves aware of legitimate standards 

as it is impossible for them to independently determine the legitimacy of a given standard. Adults, 

on the other hand, use the extrapolation method outlined above during years in which they are free 

of influences that inhibit their norm learning. Given that EAW punishes those who contravene 

legitimate external authority because society expects them to be aware of the relevant standards, 

children cannot truly be culpable under EAW. The justification that children can distinguish ‘right’ 

from ‘wrong’ might be incorrectly based by States on EAW, but even on this basis the distinction 

cannot be made by children in any meaningful way. 

 

Does Culpability Lie Elsewhere? 

 

If any culpability exists in situations whereby a child acts contrary to criminal provisions 

as a result of illegitimate external authority, it rests on the individual who knowingly espouses 

standards of behaviour contrary to the legally legitimate. Where a parent acts to encourage a child 

to assault a fellow pupil, the child has no real agency in according their behaviour with legitimate 

standards as they cannot know what these standards are. If we can expect the parent to be aware 

of the law prohibiting assault, we can expect them to be aware of the illegitimacy of their espoused 

standard. Where the parent is aware of the inability of a child to differentiate external authorities’ 

legitimacy, the parent is the only agent who has made an informed decision to cause a breach of 

																																																								
34 Kelemen D, ‘The Scope of Teleological Thinking in Preschool Children’ (1999) 70 Cognition 241; Lyons DE, 
Young AG and Keil FC, ‘The Hidden Structure of Overimitation’ (2007) 104 Proceedings of the National Academy 
of Sciences 19751 
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criminal law. The imputed knowledge of the legal standards (and thus the illegality of their 

espoused standards) coupled with the actual knowledge that their standard-setting may cause a 

criminal breach amounts to the violation of legitimate external authority. 

 

There could be a situation in which a child may understand the wrongness of behaviour as 

contravening a legitimate external authority, and has not been influenced by negligent or malicious 

actors (e.g. peer pressure). In these cases, States might see reason to subject children to the criminal 

law. However, there are two issues with this. 

 

First, it is very difficult for a child to defend itself from allegations that he did indeed 

understand the wrongness of contravening an external authority (and did not do so under influence 

from others) because of the myriad external sources that the behaviour could have been caused by, 

but that a court is unable to trace back to. This is distinct from where there is an adult. Here, 

because of the much greater chance of external authority recognition resulting from an adult’s 

capacity, it is appropriate to presume that a legal breach arises from EAW. Second, the very 

process of court is such a punishment itself (in time, money and emotion) that it may unfairly 

punish non-culpable children. There may be ways to mitigate this through large investments in the 

way children are treated in the criminal system, but the fact matrix whereby a child acts wrongly 

(knowingly contravenes what it perceives as legitimate external authority) without any culpable 

influences, is so rare that such investment is unreasonable. 

Conclusion: 

 

The criminal law exists to punish wrongs to the community, and wrongs that the 

community is responsible for punishing. It is thus manifestly inappropriate in criminalising the 

acts of children – who cannot internalise the law’s values in a way that renders them culpable in 

that sense. This is supported both by the agreed upon conception of children explicit in the CRC, 

and research into the neurological development of children’s reasoning capacities. 

 

One of the most important consequences of this analysis is that no argument by a State of 

procedural safeguards ensuring the ability of children to participate effectively in a trial will by 
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itself be able to justify lowering the MACR below twelve. The inability of children to meet the 

internalisation condition renders the criminal law inappropriate for children in its scope and nature, 

rather than its procedures. It is incumbent upon all States seeking an MACR below the age of 

twelve to respond to this internalisation objection. No matter how inclusive the criminal law 

processes are for child stakeholders, this cannot defend the manifest inappropriateness of the 

criminal law regarding the actions of children. 

 

Furthermore, even if there were grounds for a State to criminally punish external authority 

wrongness rather than wrongness predicated on the internalisation condition, this cannot be applied 

to children as they are not able to distinguish legitimate from illegitimate external authority in a 

way that is presupposed by the criminal targeting of external authority contravention. 

 

If States wish to hold children accountable, this must be in a way that lacks the expressive 

censure of ‘crime’. Australia may be correct, in that a child can distinguish between ‘right’ and 

‘wrong’35, but this can only justify the imposition of responsibility in non-criminal settings, such 

as the constructive programs constituting the ‘diversion’ process. 

  

																																																								
35 Australia 2007 Committee on the Rights of the Child Periodic Report (n 6) 277. 
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Undue Influence: The Case for a Presumption of Influence 

between Couples 
Godwin Tan 

 

Introduction 

 
This article focuses on the doctrine of undue influence as applied in bilateral transactions 

between spouses, civil partners and other couples in long-term cohabitation. Under English law, 

such couples are generally excluded from what is commonly known as ‘Class 2A’.1 Though parties 

in these relationships tend to have strong and intimate bonds, there is no presumption of influence 

between them. The aim of this article is to argue for the viability of such a presumption between 

couples. This presumption will be appropriate and important in this context and also required for 

the law to be consistent. 

 

Part 1 provides an overview of the doctrine of undue influence in English law and explains 

the differences between Class 2A and Class 2B undue influence. Part 2 then assesses the strength 

of existing justifications given for the exclusion of couples from Class 2A. It will look at cases 

since the 18th century and analyse the justifications given for this exclusion. It will then suggest 

that those justifications are flawed and should be rejected.  

 

Part 3 examines the wider consequences of this exclusion, partly through the lens of 

feminist legal theory.2 It will examine how the exclusion leads to significant practical problems 

and legal inconsistency. It will identify ways in which the exclusion might disproportionately 

disadvantage women and members of other traditionally excluded groups, and particularly 

examine the difficulties they face when pleading undue influence.  

 

																																																								
1 Class 2A is a category of specific types of relationships. The categorisation of presumed undue influence as ‘Class 
2A’ and ‘Class 2B’ is adopted from Barclays Bank v O’Brien [1993] UKHL 6, [1994] 1 AC 180, 189-190. Despite 
some criticism, this categorisation is still used by leading commentators (eg Neil Andrews, Contract Law (CUP 
2015) 303-304) and will be used here for convenience. 
2 See Katharine Bartlett, “Feminist Legal Methods” (1990) 103 HLR 829. 
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Lastly, Part 4 will suggest three different ways in which a presumption of influence between 

couples might be integrated and will respond to potential objections. It will be seen that each of 

these solutions solves most (if not all) of the existing problems in the doctrine, and may entail 

additional benefits such as encouraging best practices and deterring parties from easily and 

carelessly transferring substantial benefits to others. The adoption of any of these solutions will be 

better than maintaining the status quo.  

 

1. The doctrine of undue influence 

 
Under English law, the court’s starting position when examining transactions is to respect 

the parties’ freedom to contract. English courts allow parties “of full age and competent 

understanding [to] have the utmost liberty of contracting” on their own terms and will generally 

hold the parties to their bargains.3 The Supreme Court has recently stated that, in a modern liberal 

democracy, “it would be paternalistic and patronising to override [the parties’] agreement simply 

on the basis that the court knows best.”4  

 

However, it is important for courts to first ascertain that the parties exercised genuine 

autonomy when entering the contract. The parties’ consent must be formed based on meaningfully 

“full, free and informed thought”.5 Without such consent, the parties cannot be said to have 

properly exercised their freedom of contract, and the court may thus refuse to enforce the contract.6  

 

In this regard, one factor that may vitiate a party’s consent to enter a contract is undue 

influence. Broadly speaking, the doctrine of undue influence (‘the doctrine’) is engaged when the 

court finds that there was an actual (Class 1) or presumed (Class 2) abuse of relational power by a 

dominant party to induce a weaker-willed party to enter into a transaction, such that the latter’s 

consent to the transaction was not a genuine exercise of his or her will.7  

																																																								
3 Printing and Numerical Registering Co v Sampson (1875) LR 19 Eq 462, 465. 
4 Radmacher v Granatino [2010] UKSC 42, [2011] 1 AC 534 [78]. 
5 Smith v Cooper [2010] EWCA Civ 722, [2011] 1 P&CR DG1 [61]. 
6 Eg Hart v Burbidge [2013] EWHC 1628 (Ch), [2013] WTLR 1191 [49]. 
7 Hugh Beale (ed), Chitty on Contracts (Sweet & Maxwell 2015) 8-057; Sir Anthony Mason, “The Impact of 
Equitable Doctrine on the Law of Contract” (1998) 27 AALR 1, 7; see also Thorne v Kennedy [2017] HCA 49, 
(2017) FLC 93-807 [30]-[33] (Australia). Note that there is controversy over the doctrine’s juridical basis (discussed 
below).  
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Actual undue influence (Class 1) 
 

To directly prove undue influence, the influenced party who is pleading undue influence 

(‘P’) has to show that there was an overt and wrongful exercise of power by the dominant party to 

procure the weaker party’s consent to enter the transaction.8 If there is no clear evidence of 

misconduct, P needs to rely on presumed undue influence. For the presumption to arise, the 

relationship of the parties, at the time of contracting, must fall within either Class 2A or 2B.9 

 
Presumed undue influence (Class 2A) 

 

Class 2A relationships are types of relationships deemed to be special by English courts, 

on the basis that it is “natural and probable” to see significant influence asserted by one party onto 

the other in those relationships.10 The reposal of trust or existence of dependence has to be obvious, 

if not “notorious”.11 These special relationships include parent-child, solicitor-client, and religious 

leader-follower relationships.12  

 

P must first show that this special relationship existed at the time of contracting (‘first 

stage’). Once done, there is an irrebuttable presumption of influence (‘Class 2A presumption’).13 

The court accepts, without further proof, that the relationship is one with sufficiently significant 

influence in the form of trust and confidence or ascendancy and dependence.14 P must then show 

that the transaction calls for explanation (‘second stage’).15 Once the second stage is also met, a 

rebuttable presumption of abuse of influence arises.16 This reverses the evidential burden, requiring 

																																																								
8 Royal Bank of Scotland v Etridge (No 2) [2001] UKHL 44, [2002] 2 AC 773 [8], [103] and [151]. 
9 Barclays Bank v O’Brien [1993] UKHL 6, [1994] 1 AC 180, 189-190. 
10 O’Brien (n 9) 185D, 189F-G; also see Thorne (n 7) [34]-[36]; Rick Bigwood, Exploitative Contracts (OUP 2003) 
425. 
11 Barry Allan, “Trust Me, I’m Your Husband” 11(2) OLR 247, 250. 
12 Etridge (n 8) [18]; Allcard v Skinner (1887) 36 Ch D 145. 
13 Etridge (ibid). Although this ‘irrebuttable’ characterisation faces criticism: see James Edelman and Elise Bant, 
Unjust Enrichment (HP 2016) 232; Kim Lewison, “Under the Influence” [2011] RLR 1, 9. 
14 Etridge (ibid). 
15 ibid [14]. 
16 Ibid. 
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the other party to prove on a balance of probabilities that there was no such abuse.17 In a sense, 

there is a clear demarcation between the two stages, providing a structured framework for 

adjudication that is conducive to analytical clarity. 

 

Presumed undue influence (Class 2B) 

 

If the contracting parties’ relationship at the time was not of the type included within Class 

2A, P may nevertheless argue that, on the facts of the particular case, the relevant relationship 

involved sufficiently significant influence. P has to first prove that a relationship existed and, 

second, that this relationship had sufficiently significant influence (‘Class 2B requirement’).18 P 

has to then show that the transaction calls for an explanation. Following this, the burden falls on 

the other party to rebut the presumption of abuse of influence. Thus, the key difference between 

Class 2A and Class 2B is that there is no presumption of influence in Class 2B. 

 

Means to rectify abuses of power 
 

There is debate over the juridical basis of the doctrine: whether judicial intervention in 

cases of undue influence is justified on the basis of correcting unjust enrichment,19 curbing fraud 

and exploitation,20 correcting impaired consent,21 safeguarding the “normative expectations” of 

people within relationships of trust,22 or a combination of these theories.  

 

This debate is beyond the scope of this article, but suffice to say for now that the doctrine 

is commonly used as a means to rectify abuses of power imbalances in relationships.23 In undue 

																																																								
17 Etridge (n 8) [16], [104] and [153]. 
18 ibid [99]. 
19 Edelman (n 13) 229-250. 
20 Rick Bigwood, “Undue Influence” (1996) 16(3) OJLS 503. 
21 Peter Birks and Chin Nyuk Yin, “On the Nature of Undue Influence”, in Jack Beatson and Daniel Friedmann 
(eds), Good Faith and Fault in Contract Law (CP 1997). 
22 Mindy Chen-Wishart, “Undue Influence” in Andrew Burrows and Lord Alan Rodger (eds), Mapping the Law: 
Essays in Memory of Peter Birks (OUP 2006). 
23 See Etridge (n 8) [6]; Thorne (n 7) [60], [100], [106]; Lloyds Bank v Bundy [1974] EWCA Civ 8, [1975] QB 326, 
338-339; also recognised by commentators: Andrews (n 1) 299; James Devenney and others, “Standing Surety in 
England and Wales” (2008) LMCLQ 513, 517; Fawcett, “Introduction to Undue Influence in Banking Cases” (2014) 
<www.commercial-bar.co.uk/PNUI2.pdf> accessed 1 January 2017. 
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influence cases, the court tends to look for significant power imbalances between the parties,24  

such that one party can easily “influence and control another’s behaviour” and undermine the 

latter’s freedom to contract.25 Case law and research suggest that this power and resulting influence 

can be due to a combination of psychological,26 sexual,27 financial,28 physical,29 gender-related,30 

and religious or cultural31 factors, which leads the weaker party to be relatively deferential to the 

dominant party’s will.  

 

In this context, I argue that the doctrine currently fails to correct abuses of power between 

spouses, civil partners, and couples who are in long-term cohabitation. This is due to the exclusion 

of such relationships from Class 2A.32  

 

2. Brief history and current position: couples are excluded from Class 2A 

 

English judges have repeatedly recognised that spouses typically have significant influence 

over each other due to factors such as emotional attachment and financial entanglement.33 It is 

well-acknowledged that there is a substantial risk that individuals in such relationships may, as a 

direct result of such influence by their spouse, easily and carelessly transfer substantial benefits to 

their spouse or enter into excessively risky and detrimental transactions.34  

 

Despite this, as early as the 18th century, spouses have been said to be excluded from what 

is now known as Class 2A. The rule, as stated in Grigby v Cox35, was that the court of equity will 

																																																								
24 Ibid. 
25 Belinda Fehlberg, Sexually Transmitted Debt (CP 1997) 79. In Catharine MacKinnon’s words, “when someone 
[with power] says, 'this is how it is', it is taken as being that way.” Catharine MacKinnon, Feminism Unmodified 
(HUP 1987) 164. 
26 Thorne (n 7) [100]; Fehlberg (n 25) 183-184. 
27 O’Brien (n 9) 190H-191B. 
28 Fehlberg (n 25) 181. 
29 Thorne (n 7) [100]; see also, Hackett v CPS [2011] EWHC 1170, [2011] LRFC 371. 
30 See Rosemary Auchmuty, “The Rhetoric of Equality and the Problem of Heterosexuality” in Linda Mulcahy and 
Sally Wheeler (eds), Feminist Perspectives on Contract Law (GP 2005) 70 
31 Etridge (n 8) [283]. 
32 Only engaged couples and those contemplating engagement are arguably within Class 2A: Leeder v Stevens 
[2005] EWCA Civ 50, (2005) 149 SJLB 112. 
33 O’Brien (n 9) 196B-D; Bundy (n 23) 338B-D; Etridge (CA) [1998] 4 All ER 705, (1999) 31 HLR 575, 715; 
Parkes v White (1805) 11 Ves 209, 222. 
34 ibid. 
35 (1750) 1 Ves Sen 518, as affirmed in Nedby v Nedby (1852) 64 ER 1161. 
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have “more jealousy” over transfers from wives to husbands, but it must require “proof” of 

“improper influence” to set it aside and cannot do so without that. There were conflicting cases on 

this point at the time, but contrary cases like Milnes v Busk36 and Parfitt v Lawless37 lost support 

toward the end of the 19th century and were completely abandoned by the early 20th century.38 It 

became commonplace to see judgments whereby no reason, apart from the existence of precedent, 

was given to explain why there is no presumption of influence between spouses.39 Today, despite 

the “ever-present danger” of undue influence between spouses, spouses continue to be excluded 

from Class 2A.40  

 

Two preliminary points should be borne in mind. First, excluding spouses from Class 2A 

likely affects women disproportionately. In the majority of reported decisions on undue influence 

cases involving spouses, women are the alleged influenced party.41 Many cases show husbands 

acting cruelly and using “moral blackmail” against their wives.42 Relatively few reported 

judgments on undue influence involve women as the alleged influencing party. In one of these rare 

cases, the court referred to the situation as a “role reversal”.43 Consequently, the majority of judicial 

discourse on the Class 2A presumption has been carried out with the wife in mind.  

 
Second, the types of socially acceptable and celebrated romantic relationships in the UK 

have increased over the years. Many couples are in same-sex civil partnerships or long-term 

cohabitation (‘marriage-like relationships’), which in many respects parallel married couples.44 

Even though married heterosexual couples may face a “gendered power dynamic” which makes 

undue influence easier,45 all parties in long-term romantic relationships – heterosexual or otherwise 

																																																								
36 (1794) 30 ER 738. 
37 (1872) LR 2 P&D 462. 
38 See Barron v Willis [1899] 2 Ch 578, 585, affirmed in Howes v Bishop [1909] 2 KB 390, 402; also, Bank of Credit 
and Commerce International SA v Aboody [1992] 4 All ER 955, [1990] 1 QB 923 
39 Eg Midland Bank v Shephard [1988] 3 All ER 17, [1987] 2 FLR 175; Bank of Montreal v Stuart [1910] UKPC 53, 
[1911] AC 120. There are exceptions to this trend, which will be discussed under ‘Alternative justification: 
Respecting wives’ equal status’ below. 
40 Etridge (CA) (n 33); Etridge (HL) (n 8). 
41 Auchmuty (n 30) 70. 
42 Eg Bank of Scotland v Bennett [1998] EWCA Civ 1965, [1997] 1 FLR 801, 827; OCBC v Chng Sock Lee [2001] 4 
SLR 370 (Singapore); Farmers’ Cooperative v Perks (1989) 52 SASR 399 (Australia) 
43 Barclays Bank v Rivett [1997] EWCA Civ 974, (1997) 29 HLR 893. 
44 O’Brien (n 9) 198D; Wilkinson v Kitzinger [2006] EWHC 2022, [2006] HRLR 36 [50]. For the purposes of this 
article, potential religious objections are excluded.  
45 Rosemary Auchmuty, “When Equality is not Equity” (2003) 11(2) FLS 163, 165. 
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– are especially susceptible to facing the types of pressures (arising from emotional attachment, 

financial entanglement and the like) that commonly amount to undue influence.46 Despite this, 

marriage-like relationships have been largely neglected in existing literature on bilateral undue 

influence. Where relevant, I will include them in the discussion.  

 

A. Lord Nicholls’ Justification: Three Aspects 

 
In the landmark case of Royal Bank of Scotland v Etridge (No 2)47, Lord Nicholls attempted 

to justify the exclusion of spouses from Class 2A. Due to the lack of clear justification in English 

law, Lord Nicholls quoted Dixon J’s statement in the Australian case of Yerkey v Jones48 to fill the 

gaps in English law: “There is nothing unusual or strange in a wife, from motives of affection or 

for other reasons, conferring substantial financial benefits on her husband.” 

 

There are three aspects to this justification: 

(i) In a Class 2A relationship, it is ‘unusual or strange’ to expect one party to confer 

substantial benefits to the other; 

(ii) ‘Motives of affection’ when conferring substantial benefits preclude spouses from being 

in Class 2A; and 

(iii)  The presence of ‘other reasons’ to confer substantial benefits may also preclude spouses 

from being in Class 2A.  

 

I contend that nothing in these aspects distinguishes spouses and couples in marriage-like 

relationships so as to treat them differently from other Class 2A relationships.  

 

(i) Nothing unusual or strange  
 

The first aspect of the justification potentially muddles up the first and second stages of Class 

2A undue influence. Whether the conferral of substantial benefits between the parties is ‘unusual 

																																																								
46 Recognised in O’Brien (n 9) 198D; Agripay v Byrne [2011] QCA 85 [4] (Australia). 
47 Etridge (n 8) [19]. 
48 (1939) 63 CLR 649, 675. 
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or strange’ is irrelevant to a Class 2A status (first stage). Such considerations are taken into account 

only after the Class 2A status has been established and under the second stage (whether the 

transaction calls for explanation).49  

 

Admission into Class 2A is a different matter: as stated, the test is whether in a particular 

type of relationship it is “natural and probable” to see significant influence between the parties.50 

It may well be that trust and dependence are so common between couples, such that it is not 

‘unusual or strange’ to see parties being unduly influenced by their significant other.51 This is a 

reason to include couples within Class 2A, rather than exclude them.  

 

(ii) Affection  

 
Furthermore, it is difficult to see how ‘motives of affection’ justify denying spouses and 

couples in marriage-like relationships a Class 2A presumption. The presumption has been reserved 

for relationships that generally involve factors such as immense affection, as this likely leads to a 

corresponding vulnerability to undue influence. In Turner v Collins52, Lord Hatherley LC held that 

it is the “kindness and affection, which may bias the child’s mind” that justifies the Class 2A 

presumption in child-parent transactions. Similarly, in Allcard v Skinner53, a religious follower 

transferred substantial financial benefits to her leader and sisterhood out of “affection and respect”. 

The court held that, due to the religious follower’s devotion, she was “not, in mind and in person, 

an entirely free agent”, and this type of relationship rightly falls within Class 2A.54  

  

Motives of affection between couples do not distinguish spouses (and couples in marriage-

like relationships) from other Class 2A relationships. On the contrary, courts should arguably be 

																																																								
49 Allcard (n 12) 185; cf Credit Lyonnais v Burch [1996] EWCA Civ 1292, [1997] 1 All ER 144, 154 suggests that a 
relationship of influence can be inferred from “extravagantly improvident transactions” (ie first and second stages 
can interact with each other), but this has not been (i) applied to spousal cases or (ii) used to deny a finding of a 
relationship of influence. 
50 O’Brien (n 9) 185D, 189F-G; see Bigwood (n 10) 425. 
51 O’Brien (n 9) 196B-D. 
52 (1871) 7 Ch App 329, 339. 
53 (n 12) 161. 
54 Ibid 172. 
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more anxious to recognise the existence of influence if the individuals are so deeply in love that 

they will “sign almost anything” put before them by their loved ones.55  

 

(iii) Other reasons  
 

Third, Lord Nicholls states that there may be ‘other reasons’ for a wife to confer substantial 

benefits to her husband, and it is implied that such ‘other reasons’ should be respected. 

Unfortunately, he did not elaborate on what these other reasons might be.  

 

Similar to the analysis under the first aspect of Lord Nicholls’ justification, it is submitted 

that an examination of such ‘other reasons’ is better done through the second stage of the test 

(whether the transaction can be explained). The first stage is the gateway to the presumption of 

influence; its focus, as mentioned, is and should simply be on the influence between the parties. It 

should not be distorted by any enquiry into the apparent motives or ‘reasons’ of the parties. 

 

Second, research in the UK and Australia indicates that the ‘other reasons’ leading to the 

conferral of substantial benefits between spouses may well include having significant financial 

dependence, the fear for one’s safety and the safety of one’s children, as well as cultural 

pressures.56 As Lord Browne-Wilkinson recognised in Barclays Bank v O'Brien57, “a wife’s true 

wishes can easily be overborne because of her fear of destroying or damaging the wider 

relationship between her and her husband.” Disparities of relational power are not diminished 

when a person is married and may even be magnified, suggesting that spouses should not be 

excluded from Class 2A. The same applies to couples in marriage-like relationships. 

 

In sum, Lord Nicholls’ justification, as presented in Etridge, stands on weak grounds. Dixon 

J’s reasoning should not have been transplanted into English law without a proper examination of 

its veracity.  

 

																																																								
55 Dunbar Bank v Nadeem [1998] EWCA Civ 1027, [1998] 3 All ER 876, 883. 
56 Fehlberg (n 25) 165; Jenny Lovric and Jenni Millbank, “Relationship Debt and Guarantees” (2004) 
<https://papers.ssrn.com/sol3/papers.cfm?abstract_id=700501> accessed 1 January 2017. 
57 O’Brien (n 9) 190-191. 
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B. Alternative Justification: Respecting Wives’ Equal Status  

 
Even if Lord Nicholls’ justification does not stand, there might be other policy reasons to 

exclude couples from Class 2A. In particular, there have been cases in England and Wales as well 

as Australia indicating an alternative, narrow justification for specifically excluding wives from 

Class 2A: the desire to respect married women and their purportedly equal status to husbands.  

 

In the late 20th century, judges began to opine that it is “anachronistic to be told that… a wife 

is, by itself, a sufficient qualification to enrol in the class of persons suffering a special 

disadvantage”.58 Similarly, Cretney contends that wives are now “social, domestic and economic 

[equals]” to husbands and should be treated as such;59 including wives in Class 2A potentially 

infantilises and victimises women. Cases such as Dailey v Dailey60 demonstrate the simplistic 

nature of the outlook Cretney wishes us to avoid. In that case, the wife was significantly more 

financially savvy and educated than her husband. 

 

This justification cannot, however, explain the comprehensive exclusion of husbands and 

marriage-like relationships from Class 2A. It is limited only to wives. It also cannot explain the 

18th to 20th century decisions61 that began the rejection of such couples from Class 2A. The rejection 

started at a time when the socio-economic conditions of women vis-à-vis men were significantly 

worse.62 At best, this justification is restricted to explaining contemporary decisions.  

 

Nevertheless, would a Class 2A presumption belittle women today by suggesting that they 

are somehow inferior in status to men? This reflects a central dilemma in feminist legal theory: 

how can feminist theoreticians address the disadvantages that some women face without 

stigmatising all women in the process?63 

 

																																																								
58 European Asian v Kurland (1985) 8 NSWLR 192, 200 (Australia); Zamet v Hyman [1961] 3 All ER 933, [1961] 1 
WLR 1442. 
59 Stephen Cretney, “The Little Woman and the Big Bad Bank” (1992) 108 LQR 534, 537. 
60 [2003] UKPC 65, [2004] 1 P&CR DG5. 
61 Grigby (n 35); Nedby (n 35); Howes (n 38); Stuart (n 39) 
62 June Purvis (ed), Women's History in Britain: 1850-1945 (UCL 1995). 
63 Bartlett (n 2) 835. 
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Class 2A status does not entail belittlement 

 
One could question whether placing any person within Class 2A necessarily entails 

belittlement. Auchmuty challenges the view that people in Class 2A have some sort of disability 

requiring the court’s special tenderness, as if they were the problem. To her, the presumption is 

about having “special suspicion” of those wielding power.64 It is not about belittlement but about 

scepticism – a lack of faith in the powerful. The stigma attaches to the influencer, and not the 

influenced. While this approach is not clearly adopted by English courts, it is the approach taken 

in leading Australian decisions regarding Australia’s special wives’ equity.65 In Garcia v National 

Australia Bank66, the Australian High Court emphasised that the rule in favour of wives is not 

based on “the subservience or [inferiority] of women”. Rather, it is based on the understanding 

that dominant parties often make decisions “with little consultation” and give explanations that are 

“imperfect and incomplete, if not simply wrong.”67 Such statements, however, might be open to 

the complaint that they merely shift the stigma to men generally, and this could yet again be 

potentially unfair.  

 

Alternatively, it is submitted that there can well be no stigma at all. The Class 2A 

presumption can be seen solely as an evidentiary device: it recognises the practical difficulties of 

procuring evidence in intimate relationships and intervenes to level the playing field for those 

pleading undue influence. It is concerned with evidential practicalities, rather than the inferiority 

or impropriety of any party. In this regard, I modify Willmer LJ’s description: the presumption is 

“in truth a convenient device in aid of decisions on facts often lost in obscurity”68, and nothing 

more. It was suggested in Etridge69 that the Class 2A presumption is the equitable counterpart of 

the res ipsa loquitur principle in common law. The latter was regarded, in Smith v Fordyce70, as a 

																																																								
64 Auchmuty (n 30) 65. 
65 Special wives’ equity applies when “a married woman’s consent to become a surety for her husband’s debt is 
procured by the husband” and she did not understand the transaction’s effects. If the creditors did not deal “directly 
with her personally”, she has a prima facie right to set the transaction aside: Yerkey (n 48) 683. 
66 (1998) 155 ALR 614 [20]. 
67 ibid [21]. 
68 Re Pauling’s Settlement [1964] Ch 303, 336. 
69 Etridge (n 8) [16], [107] and [116]; cf. this analogy is sometimes criticised but on the basis of other reasons (not 
on the basis of the stigmatising potential of the presumption of influence): see Richard Bronaugh, Jason Neyers and 
Stephen Pitel (eds), Exploring Contract Law (BP 2009). 
70 [2013] EWCA Civ 320, [2013] All ER 36 [61]. 
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hallmark of fairness and common sense, not a badge of shame; the same can be said of the Class 

2A status. It is arguably overly critical to claim that the Class 2A status belittles anyone. 

 

Class 2A presumption may reflect reality 
 

Moreover, while the elevation in women’s status over the past five decades is undeniable, 

it is arguable whether wives are now truly equal to husbands. The majority in Garcia71 noted that 

“[e]nhancement of women’s opportunities and relief from discrimination… as extensive as they 

may be… are more apparent than real.” Similarly, Lord Browne-Wilkinson opined in Barclays 

Bank v O’Brien72 that “practice does not yet coincide with the ideal… in a substantial proportion 

of marriages”.  

 

It is important not to confuse formal equality with substantive equality. Auchmuty contends 

that, “whatever their formal equality, women were and, in general, remain not equal in fact.”73 For 

example, despite anti-discrimination legislation with regards to wages, the gender pay gap was 

around 9-18% in 2016.74 Socially, many women also continue to exhibit apparently deferential 

behaviour towards their husbands,75 and the “degree of emancipation of women is uneven” in our 

“culturally and ethnically mixed community”.76 As long as society continues to have such 

patriarchal features, “a relationship of different genders… means a relationship of unequal 

power”.77 Whilst formal equality can often be empowering, an excessive focus on securing formal 

equality in law may actually come at the expense of substantive equality. This happens when, in 

order to secure formal equality, courts avert their attention from the de facto inequalities of 

disadvantaged groups and do not assist them. 

																																																								
71 (n 66) [112]. 
72 (n 9) 188E-F. 
73 Rosemary Auchmuty, “Unfair Shares for Women” in Hilary Lim and Anne Bottomley (eds), Feminist 
Perspectives on Land Law (Routledge 2014) 177. 
74 The gender pay gap refers to, broadly, the difference between the median hourly earnings of men and women, and 
may suggest that the average woman is more financially dependent on the average man. It does not necessarily 
indicate that people who do comparable jobs are paid differently: ONS, “Survey of Earnings” (2016) 
<https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/earningsandworkinghours/bulletins/annualsur
veyofhoursandearnings/2016provisionalresults#gender-pay-differences> accessed 31 December 2016. 
75 Auchmuty (n 73) 177-180; Fehlberg (n 25) 181-184. 
76 O’Brien (CA) [1992] EWCA Civ 11, [1993] QB 109, 139. 
77 Auchmuty (n 30) 64. 
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Whilst including wives in Class 2A might appear patronising to some privileged and 

strong-willed women, it acknowledges the harsh reality that many other women continue to face a 

high risk of being unduly influenced in financial affairs by their husbands. As much as we should 

caution against victimising women in name, Spelman reminds us to be wary of treating the 

experience of the privileged few as universal.78 In this context, the onus of recognising the practical 

realities of vulnerable wives may well outweigh concerns of patronising privileged and strong-

willed women.  

 

Lastly, this alternative justification is weakened if the proposed solution is to include both 

wives and husbands in Class 2A (discussed at ‘Legal solutions’ below). This puts wives at the 

same formal level as husbands, respecting the parties’ equal formal standing and their respective 

capacity to assert influence over each other, without depriving anyone in such relationships of de 

facto influence of the court’s assistance.  

 

3. Wider consequences 

 
As seen, neither Lord Nicholls’ reasoning nor the alternative justification fully justifies 

excluding couples from the Class 2A list. The exclusion has further resulted in (A) an anomaly 

between wives and fiancées and also (B) an overly onerous burden on the party pleading undue 

influence.  

 

A. Anomaly: Treating Wives and Fiancées Differently  

 

Unlike wives, fiancées may still be entitled to a Class 2A presumption. Under English law, 

engaged couples have traditionally been included in Class 2A.79 In Etridge80, Lord Nicholls did 

not include engaged couples in his examples of Class 2A relationships, but the list was likely not 

intended to be comprehensive as religious leaders and followers were also not mentioned. After 

																																																								
78 Elizabeth Spelman, Inessential Women (Beacon Press 1990). 
79 Re Lloyds Bank [1931] 1 Ch 289; Cobbett v Brock (1855) 20 Beav 524, doubted but not overruled in Zamet (n 58). 
It was recently confirmed that there is no such inclusion in Australia: Thorne (n 7) [36]. 
80 (n 8) [18]. 
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Etridge, the Court of Appeal in Leeder v Stevens81 held that Class 2A not only included engaged 

couples, but also non-engaged couples who were “very fond” of each other and had discussed 

marriage. This is because an engaged or soon-to-be-engaged woman “reposes the greatest 

confidence in her future husband”.82 This inclusion reiterates the purpose of Class 2A as a category 

of relationships that reflects “natural and probable” influence,83 often with underlying affection or 

reliance.84  

 

The same could be, and has been, said about wives. As stated, Lord Nicholls in Etridge 

excluded wives from Class 2A because of their ‘motives of affection’. This reason does not 

properly distinguish wives from fiancées. Yet, “what passes between [spouses]… in the privacy 

of their own home is not capable of regulation or investigation”.85 It seems that married women 

are deprived of the Class 2A presumption just because they have decided to get married.86 As 

Shultz notes, “Legal rules change at the boundary of marriage… ordinary rules run up against the 

fence and bounce off.”87 For want of proper justification, this anomaly should not persist.88  

 

B. Onerous Burden 

 
Furthermore, without a Class 2A presumption, P (as mentioned, the influenced party who is 

pleading undue influence) will need to either (i) prove actual undue influence or (ii) rely on Class 

2B presumed undue influence. It is submitted that both options will result in an overly onerous 

burden on P.  

 

																																																								
81 (n 32) [4]. Cf. Leeder has been described as “questionable”; see Enonchong, “The irrebuttable presumption of 
influence and the relationship between fiancé and fiancée” [2005] 121 LQR 567. But, at this time, the case has not 
been doubted or overruled by subsequent cases that mention it. 
82 ibid [18]. 
83 O’Brien (n 9) 185D, 189F-G; Bigwood (n 10) 425. 
84 Eg Allcard (n 12); Turner (n 52). 
85 Etridge (n 8) [37]. 
86 The deprivation of presumption of influence potentially ties in with the long-standing argument that marriage has 
certain patriarchal features that are detrimental to married women. Once such features are exposed, the court should 
not continue upholding them. See Auchmuty, “Men Behaving Badly” (2002) 11(2) S&LS 257, 268. 
87 Majorie Shultz, “The Gendered Curriculum” (1992) 77 ILR 56, 58. 
88 This anomaly can be abolished either by removing fiancées from Class 2A (an approach that was recently taken 
by the High Court of Australia in Thorne (n 7) [35]-[36]) or including wives in Class 2A. The former approach 
potentially leads to a host of other problems (see, for example, ‘Onerous burden’ below). The latter approach is 
preferable, as it avoids these problems and brings additional benefits (see Part 4 below). 
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(i) Actual undue influence 

 
In practice, P’s chances of proving actual undue influence are very small. First, most, if not 

all, of the undue pressures tend to occur behind closed doors. Second, there are exemptions for 

‘reasonable’ marital interactions. 

 

Evidential difficulties  
 

First, given the intimate nature of spousal and marriage-like relationships, it is very difficult 

for P to gather the necessary evidence to directly prove undue influence. Presumptions, being the 

“bats of the law”, are most effective in opaque environments where direct evidence is most difficult 

to procure.89 Even with the advent of communication platforms like text messaging and emails 

(from which admissible proof might be derived), important discussions between couples are still 

often verbal and not recorded. This lack of records is even more likely to be true when the parties’ 

relationship is significantly imbalanced: the individual who is being influenced will likely have 

much less control over the flow and record of information between the parties. As such, the most 

significant pressures are often exerted “when no one is looking”.90 These circumstances render 

affirmative proof of undue influence extremely difficult and sometimes practically impossible.91 

 

Consequently, many cases end up with a ‘he said, she said’ situation and become heavily 

dependent on judicial discretion, potentially opening the way to palm tree justice. For instance, in 

Leeder92, the first instance judge sought to look for “overt acts of improper pressure or coercion”. 

The parties gave conflicting accounts of the facts, but curiously the judge found both parties to be 

honest.93 Without clear reasons, he simply exercised his judicial discretion and held that there was 

no undue influence.94 The first-instance decision was criticised and rejected by the Court of Appeal 

																																																								
89 Mackowick v Kansas City Station 94 SW 256, 262 (1906) (US). 
90 Schrader v Schrader [2013] EWHC 466 (Ch), [2013] WTLR 701 [96]. 
91 ibid; Stuart (n 39) 197. 
92 Leeder (n 32) [16]. 
93 ibid [15]. 
94 ibid [15]-[16]. 
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in the same case for being “odd” and “not good enough”95 and is emblematic of the wider 

difficulties P faces when proving actual undue influence. 

 

Exemptions for ‘reasonable’ marital interactions 
 

Second, it is a rule that P cannot merely rely on “statements or conduct that do not [exceed] 

what may be expected of a reasonable husband”.96 The “statements or conduct… of a reasonable 

husband” (or reasonable wife, partner or cohabitant) depend on judicial discretion and has thus far 

been construed broadly: the dominant party will be excused for using hyperbole when forecasting 

the prospects of their business, and it matters little if P transferred the benefits despite being 

“exceedingly anxious”.97 As this test condones a degree of impropriety, it tilts the scales in favour 

of the dominant party.98  

  

(ii) Class 2B 

 
For these reasons, usually, P’s only realistic option is to plead Class 2B undue influence. As 

mentioned, there is the Class 2B requirement: P has to prove that there was, in the relationship, 

sufficient “trust and confidence” or “ascendancy and dependence… in relation to the management 

of [P’s] financial affairs” or “everyday needs” (‘sufficient influence’).99 This Class 2B 

requirement is the additional hurdle distinguishing Class 2A and 2B. If P fails to meet this 

requirement, P will not be able to rescind the contract. 

 
Enonchong notes that it is almost certain that spouses will succeed in proving a relationship 

of sufficient influence in Class 2B.100 After all, historically, equity looks at inter-spouse 

transactions with “jealousy” and “tenderness”.101 Against this backdrop, Lord Scott in Etridge 

opined that he would assume that all cohabiting spouses are relationships of sufficient influence 

																																																								
95 ibid [15]-[17]. 
96 Etridge (n 8) [32]. 
97 ibid [30]-[32]. 
98 This condoning of impropriety in the contracting process seems particularly problematic when one considers the 
significant weight English law places on freedom and sanctity of contract.  
99 Leeder (n 32) [14]; Goldsworthy v Brickell [1987] Ch 378, 401D. 
100 Nelson Enonchong, Duress, Undue Influence and Unconscionable Dealing (Sweet & Maxwell 2012) 10-039. 
101 O’Brien (n 9) 196C; Grigby (n 35). 
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and “would not expect evidence to be necessary”.102 Lord Scott’s approach gives spouses, and 

potentially couples in marriage-like relationships, an almost-direct access to satisfying the Class 

2B requirement.103 If true, the additional burden to prove a relationship of sufficient influence is 

largely fictional, and there is no practical difference in placing spouses in Class 2B instead of Class 

2A.  

 

De facto burden of proof 
 

Contrary to this view, I submit that the Class 2B requirement is a de facto burden on P to 

show a relationship of sufficient influence, even for inter-spouse transactions. In Etridge104, Lord 

Nicholls described the test as a “forensic exercise”, requiring a full exploration of the 

circumstances. Many other cases support this description. In National Westminster Bank v 

Morgan105, Lord Scarman emphasised that a “meticulous examination of the facts” is necessary to 

find influence. Similarly, in Zamet v Hyman106, the court said that the existence of influence must 

be “affirmatively proved”. Lastly, the court in Edgar v Edgar107 emphasised the need to consider 

“all the circumstances as they affect each of two human beings… in the complex relationship of 

marriage.”  

 

Recent High Court decisions also indicate that there is a high evidential bar for P to meet 

in order to demonstrate that a spousal relationship has sufficient influence.108 This is so even if 

there were obvious signs of dependence by one party on the other. For instance, in Gorjat v 

Gorjat109, a case decided after Etridge, the husband was a sickly elderly man, and the court heard 

“uncontroverted medical evidence” that he suffered from cognitive impairment and hypertension, 

underwent a stroke, was often anxious and depressed, had poor eyesight, and suffered from periods 

																																																								
102 Etridge (n 8) [159]. 
103 But he would expect most spouses to fail the second stage: ibid [159]. 
104 ibid [13]-[15]. 
105 [1985] UKHL 2, [1985] AC 686, 709. 
106 (n 58). 
107 Edgar v Edgar [1980] EWCA Civ 2, [1980] 1 WLR 1410, 1417. 
108 Gorjat v Gorjat [2010] EWHC 1537 (Ch), 13 ITELR 312; Re Barker-Benfield [2006] EWHC 1119 (Ch), [2006] 
WTLR 1141. 
109 ibid [32]-[33]. 
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of absence.110 Consequently, the husband relied on his wife for “a great deal of assistance” on his 

paperwork and financial affairs.111 Before his death, the husband transferred over £1,800,000 to an 

account held in the joint names of himself and his wife.112 The validity of the transfer was 

challenged. At trial, third party evidence suggested that the husband had a forceful personality and 

remained the dominant spouse behind closed doors.113 On the basis of this evidence, the court held 

that the wife did not have sufficient ascendancy over the husband.114 If the facts in Gorjat cannot 

satisfy the Class 2B requirement, the evidential bar is indeed clearly excessively high.  

 

Gorjat and similar cases such as Re Barker-Benfield115 illustrate the difficulties that P might 

face when attempting to prove that there was a relationship of influence between spouses under 

Class 2B. Without a Class 2A presumption of influence, even when the couple is married and there 

is clear evidence indicating old age and illness (from which dependence might be inferred) as well 

as well-documented actual dependence, the court may still hold that the relationship did not entail 

sufficient influence on the basis of subjective third-party evidence on the parties’ personalities. 

For transactions between healthy parties in marriage and marriage-like relationships, there will be 

no medical evidence indicating dependence and weakness from which vulnerability to influence 

could be inferred; in that situation, P’s chances of satisfying the burden of proof is even slimmer.  

 

Unlike Lord Scott in Etridge, the judges in Gorjat and Barker-Benfield did not consider 

the relationship of the cohabiting spouses to be ipso facto special; it was merely a small part of the 

overall circumstances.116 It is thus more accurate to say that, under Class 2B, there is a de facto 

fact-sensitive burden on P to show that the married couple had a relationship of influence. 

 

Conflicting evidence  

 

																																																								
110 ibid [33]-[34], [52]-[55]. 
111 ibid [83], [92], [152]. 
112 ibid [2]. 
113 ibid [153]. 
114 ibid [159]. 
115 ibid (n 108). 
116 Gorjat (n 108) [152]-[160]; Barker-Benfield (n 108) [151]-[153]. 
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The fact-sensitive nature of the Class 2B requirement is also, in this context, especially 

burdensome for P. There are two reasons for this: (i) the high chance of conflicting evidence, and 

(ii) the ordeal of trial that P has to go through.  

 

First, conflicting indirect evidence from both sides on the parties’ personalities and marital 

interactions is almost inevitable in practice, and this may lead to protracted litigation that is 

disproportionately at P’s expense. Due to the evidential difficulties of providing irrefutable records 

of behaviours in such an intimate setting, inferences about the parties’ relationship become easily 

contestable. In these circumstances, it is in the litigants’ self-interest to procure some sort of third-

party or circumstantial evidence to contest the ‘true’ nature of the relationship. Litigants may 

exploit this evidential difficulty to deliberately protract and complicate litigation, making the 

process more gruelling and potentially compelling a favourable settlement. Thus, the fact-finding 

process in a Class 2B plea may in practice be a battle of deep pockets and strategy, instead of a 

genuine inquisition about the truth.117 Given that, in relationships of significant imbalance, the 

person who is more financially savvy and who earns more is likely the one exerting influence,118 

that party will be more capable of withstanding, and even benefiting from, this sort of protracted 

litigation at P’s expense.  

 

Ordeal of trial 

 
Second, the fact-sensitive Class 2B requirement would require P to submit as much 

evidence as possible on the intimate details of the personal relationship, and often be cross-

examined on such evidence.119 While this cross-examination process is important and beneficial in 

many respects (eg in increasing the veracity of asserted facts), it is typically time-consuming and 

emotionally exhausting because of the latitude given to the opposing counsel to challenge P’s 

credibility.120 The pressure on P is compounded by the fact that P will usually be at risk of losing 

																																																								
117 See Carrie Menkel-Meadow, “Is the Adversary System Really Dead?” (2004) 57 CLP 85, 99-100. 
118 Eg Etridge (n 8). 
119 The Class 2A presumption minimises (but does not eradicate) such divulgence and cross-examination. 
120 This applies to all witnesses: Louise Ellison, “Cross-Examination in Rape Trials” (1998) CLR 605 
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substantial personal assets and may still be reeling from the turmoil of their relationship 

breakdown.121  

 

More importantly, the cross-examination process in this context arguably favours parties and 

witnesses who are confident and eloquent, and may disproportionately disadvantage P who is, as 

mentioned, the weaker-willed party in the relationship.122 Given that P is vulnerable to external 

pressures (hence why P has been influenced), they may feel intimidated and be unable to 

confidently respond to a trained barrister’s potent style of questioning in cross-examination.123 This 

may lead to a paradoxical situation where the court ultimately does not aid P because P, due to 

their vulnerability to influence, was not sufficiently convincing.  

 

4. Solutions 

 

While the exclusion of spouses and marriage-like relationships from Class 2A has been 

around for more than 200 years, a legal rule must be equally grounded in reason. English courts 

have expressed the sentiment that causes of action, no matter how established, must be changed 

according to rational principles if they make little sense in today’s world.124 However, any change 

to the law must be “principled… and does not resolve one problem at the cost of creating many 

more.”125 Lord Sumption rightly warned that “it would be pointless… to cut off the head of 

Lernaean Hydra”.126  

 

Bearing this in mind, I discuss three potential legal solutions that the judiciary or legislature 

can implement. These solutions – A, B1 and B2 – are, of course, not the only possible solutions, 

but any of them will be better than maintaining the status quo.  

 

																																																								
121 In Bundy (n 23) 334D, Mr Bundy suffered a heart attack whilst being in the witness box, possibly partly due to 
such pressures.  
122 Note also that women reportedly feel more “intimidated” when cross-examined than men: Mandy Burton and 
others, “Are Special Measures for Vulnerable and Intimidated Witnesses Working?” (2006) 
<http://rds.homeoffice.gov.uk/rds/onlinepubs1.html> accessed 1 January 2017. 
123 ibid. 
124 Crawford Adjusters v Sagicor [2013] UKPC 17, [2014] AC 366 [83]-[85]. 
125 ibid [144]. 
126 Ibid. 
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Solution A: Class 2A Presumption for Couples 

 

The most straightforward solution is to include spouses and couples in marriage-like 

relationships in Class 2A (‘Solution A’). Under Solution A, a spouse, partner or cohabitant will 

be able to invoke the Class 2A presumption. After all, it is often said that the Class 2A list is not 

closed.127  

 

This directly addresses the identified problems, as it:  

(i) properly acknowledges the high risk that people in marriage and marriage-like 

relationships may be unduly influenced by their significant other; 

(ii) increases the chances of correcting abuses of relational power;128 

(iii) eradicates the arbitrary doctrinal distinction between couples and the current Class 2A 

relationships;  

(iv) corrects the anomaly between wives and fiancées; 

(v) recognises the evidential difficulties that people in intimate relationships face when 

proving undue influence; 

(vi) respects the formally equal status of wives and husbands; 

(vii) minimises the need for, and extent of, cross-examination of potentially vulnerable 

people; and 

(viii) does not neglect couples in marriage-like relationships who face a similar risk of 

being unduly influenced.  

 

Furthermore, extending the presumption of influence brings about additional benefits, as it: 

(i) has the cautionary effect of deterring parties from easily conferring substantial 

financial benefits to each other;129  

																																																								
127 Goldsworthy (n 99) 401. 
128 That being said, the doctrine of undue influence alone will not solve such abuses. Non-legal solutions like 
enhancing job opportunities for traditionally disadvantaged groups, thereby increasing financial independence, and 
public education on the risk of transferring substantial benefits to one’s loved ones, will complement the doctrine.  
129 Auchmuty (n 86) 272-273. 



OXFORD	UNIVERSITY					
UNDERGRADUATE	LAW	JOURNAL		

102	

(ii) incentivises benefitting parties to more carefully evidence an absence of undue 

influence (eg by ensuring that signing is done without haste and in the presence of an 

independent third party), thereby encouraging best practices;130 and 

(iii) quickens the adjudicatory process and lowers the costs of litigation, as courts will not 

need to hear the almost inevitably conflicting evidence on whether the couple was in 

a relationship of influence.  

 

There is no ‘Learnaean Hydra’ as Solution A stands up to the objections below:  

 

(i) Definitional problems 

 

One simply has to look at formal documents to see if someone is married or has entered into 

a civil partnership, but cohabitation outside marriage or partnership can be informal and difficult 

to define. Thus, including cohabitants in Class 2A may lead to significant uncertainty.  

 

However, this objection is overstated. One can adopt definitions of ‘cohabitation’ that have 

been effective elsewhere in the law. For instance, Kimber v Kimber131 provides six signposts of 

cohabitation, including whether the parties live in the same household and there is public 

acknowledgement of their relationship. This test is often used in family proceedings without 

complaint.132 Alternatively, the Cohabitation Rights Bill 2017-19 provides a detailed definition of 

cohabitation. It also specifies a timeframe to limit the breadth of ‘cohabitation’: the parties need 

to “[live] together as a couple for a continuous period of three years or more” (section 2(2)(d)).133  

 

(ii) Workability 

 

																																																								
130 This addresses the concern that the proposed solution may unfairly increase the evidential burden of the alleged 
influencing party. Such a burden encourages the party who will benefit substantially from the transaction to adopt 
best practices.  
131 [2000] 1 FLR 383. 
132 Eg B v B [2012] EWHC 314 (Fam), [2012] 2 FLR 22. 
133 Now in the House of Lords (2017) <https://publications.parliament.uk/pa/bills/lbill/2017-2019/0034/lbill_2017-
20190034_en_1.htm> accessed 10 July 2017. 
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The second objection is based on workability: it may not be feasible to allow spouses and 

marriage-like relationships into Class 2A. There are about 30 million people who are married or 

in a marriage-like relationship in England and Wales.134 As it becomes easier for all these parties 

to plead undue influence, this may open the floodgates to overwhelming challenges on grounds of 

undue influence, which may in turn clog the courts and lead to market uncertainty (‘floodgates 

argument’).  

 

There is no way to prove for a fact that the proposed solution is workable or unworkable 

before its implementation – we are in the territory of crystal gazing and have to argue on likelihood. 

As Lord Lowry rightly warned in Spring v Guardian135, floodgates arguments on public policy 

grounds are sometimes “conjured up… to frighten [the court] into submission.” Those who assert 

that there will be significant anticipated harm to the public have to demonstrate the likelihood of 

these problems “on tangible grounds instead of mere generalities”.136 After all, in the past, similar 

floodgates arguments have turned out to be exaggerated.137 

 

In Howes v Bishop138, Lord Farewell expressed the floodgates argument in this way: spouses 

must be excluded from Class 2A as “business could not go on if in every transaction by way of 

gift by a wife to her husband the onus were on the husband to shew that the wife had had 

independent advice.” This is, with respect, an incorrect understanding of the doctrine. In Class 2A, 

the court presumes, without chance of rebuttal, that the relationship is one with sufficient influence. 

However, the onus does not yet shift to the dominant party. P still has to show that the transaction 

calls for explanation. It is only for transactions that call for explanation (not every transaction) 

that the second presumption arises to move the evidential burden to the dominant party, requiring 

																																																								
134 ONS, “Population Estimates by Marital Status and Living Arrangements, England and Wales” (2016) 
<https://www.ons.gov.uk/peoplepopulationandcommunity/populationandmigration/populationestimates/bulletins/po
pulationestimatesbymaritalstatusandlivingarrangements/2002to2016> accessed 13 July 2017. 
135 [1994] UKHL 7, [1995] 2 AC 296, 326. 
136 ibid, affirmed in Michael v Chief Constable [2015] UKSC 2, [2015] AC 1732. 
137 Eg Williams v Boland [1980] UKHL 4, [1981] 1 AC 487. It was claimed that requiring solicitors to enquire if 
there are people with overriding interests in the property would be too onerous. Today, the requirement is in place 
yet business is open as usual: Auchmuty (n 86) 271. 
138 (n 39). 
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proof that there was no abuse of power.139 There must be both the special relationship and the 

unexplainable transaction. 

 

In fact, it can be difficult to show that the transaction calls for explanation. This 

fundamentally undermines the strength of the floodgates argument. As Lord Scott noted, “some 

transactions [are] obviously innocuous and innocent. A moderate gift as a Christmas or birthday 

present would be an example.”140 These will not trigger the second presumption. It is only when 

the transaction is “so extravagantly improvident that it is virtually inexplicable on any other basis” 

would the second presumption arise.141 In other words, the requirement for a transaction that calls 

for explanation represents a pragmatic de minimis threshold, significantly limiting the width of the 

doctrine, ensuring that it will not be applied in a way that is too far-reaching. 

 

Moreover, the floodgates argument fails to factor in the substantial deterrents to litigating 

such cases. First, the cost of litigation is generally high and often disproportionate to the contested 

sum.142 Second, there are special costs sanctions for unreasonable pleas of undue influence.143 

Third, a party pleading undue influence may even face potential counterclaims in the form of 

economic torts like malicious falsehood and malicious prosecution.144 As Lord Toulson rightly 

recognised, arguments suggesting that changes in the law will result in an “unacceptable risk” of 

unlimited claims are generally unconvincing given the deterrents to litigation.145  

 

(iii) Diversity 

 
The last objection is based on the diversity in relationships. There is a multiplicity of 

marriages and partnerships, including partnerships between people who have only known each 

other for a short time, arranged marriages, and “wretchedly unhappy” marriages that are not 

dissolved because of restrictions on no-fault divorces.146 There may be many who do not have 

																																																								
139 Etridge (n 8) [17]. 
140 ibid [156]. 
141 Burch (n 49) 155. 
142 Briggs LJ, Civil Courts Structure: Interim Report (2015) 5.23-4. 
143 Re Plant [1926] P 139, 149. 
144 Willers v Joyce [2016] UKSC 44, [2016] 3 WLR 534 [44]. 
145 Ibid. 
146 Owens v Owens [2017] EWCA Civ 182 [84]. 
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much trust in or dependence on their supposed significant other. Given such diversity, it is arguably 

preferable that the court determines in each case if there is sufficient influence between the 

particular couple, rather than assume without chance of rebuttal that there is such influence 

between all couples (‘diversity argument’). Indeed, Dr Cretney asks (rhetorically), “Why… 

[assume] that married women are necessarily vulnerable? Why not leave the matter to be decided 

on the facts of the particular case?”147 Similarly, Sir Kim Lewison warns that the “danger of 

[irrebuttable presumptions] is that the court is asked… to reach a decision on the basis of 

assumptions that are not reality”.148 

 

The diversity argument can be made for all Class 2A relationships. For instance, why should 

it be assumed that every parent-child relationship involves sufficient influence when broken 

families exist? Similarly, why should it be assumed that every religious follower has complete 

trust in their religious leader when the strength of beliefs and faith vary between people? The 

logical end to the diversity argument, then, is that there should be no irrebuttable presumptions at 

all.149  

 

The diversity argument is also consistent with a long line of feminist theoreticians who have 

argued in different contexts that assuming a single standard for women’s (or men’s) experiences 

is “exclusionary” and “homogenising” as it obscures important differences among people.150 

Bartlett, for instance, notes that “individualised fact-finding is often superior to the application of 

bright-line rules” in respecting diversity.151  

 

However, it is respectfully suggested that the virtues of individualised fact-finding are not 

wholly applicable here. Such fact-finding is arguably only effective in respecting diversity when 

parties are on similar footing when it comes to gathering and defending evidence on the nature of 

the relationship. As mentioned, in the context of spouses and marriage-like relationships, fact-

finding is extremely difficult given the particularly opaque setting, and it is often done to the 

																																																								
147 Cretney (n 59) 537. 
148 Lewison (n 13) 10. 
149 According to Sir Lewison, this “would be a welcome step for the law”: Lewison (n 13) 10. 
150 Eg, Angela Harris, “Race and Essentialism in Feminist Legal Theory” (1990) 42 SLR 581; Martha Minow, 
“Justice Engendered” (1987) 101 HLR 10. 
151 (n 2) 849. 
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disadvantage of the weaker-willed party. Abolishing all irrebuttable presumptions to allow for 

individualised fact-finding, without any alternative framework in place, may only worsen existing 

problems without meaningfully enhancing sensitivity to diversity in relationships.  

 

Other solutions: rebuttable presumption of influence 

 

Nevertheless, taking the concern on board, is it possible to solve most of the problems with 

the current exclusion of couples from Class 2A without completely compromising on our 

sensitivity to the diversity in relationships? An alternative solution is to give couples a rebuttable 

presumption of influence. The rebuttable presumption may, in this context, level the evidential 

playing field between the parties. Seen in this light, individualised fact-finding with the aid of such 

a presumption is arguably defensible. 

 

Solution B1: Special Presumption for Couples 

 
This presumption can be integrated in two ways. First, the courts can create a rebuttable 

presumption of influence specifically for spouses and couples in marriage-like relationships 

(‘Solution B1’). Couples who are able to show the existence of their relationship are presumed to 

have a relationship of sufficient influence. They will still have to prove that the transaction calls 

for explanation before the second presumption of abuse of influence arises.  

 

Solution B1 goes some way towards respecting diversity in relationships and, like Solution 

A, it solves many of the existing problems in the current doctrine and entails additional benefits. 

For instance, the rebuttable presumption still responds to the evidential difficulties that people in 

intimate relationships face when proving undue influence and has the cautionary effect of deterring 

parties from easily conferring substantial financial benefits to each other. 

 

However, there are three ways that Solution B1 pales in comparison with Solution A, 

reflecting the price to pay for being more sensitive to diversity in relationships:  
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(i) Solution B1 requires the creation of a rebuttable presumption of influence, which will 

be a new concept to English law. As there are no prior judicial pronouncements and 

cases to illustrate its operation, there will be a degree of uncertainty in the short term.  

(ii) Solution B1 reduces, to a lesser extent than Solution A, the challenges of procuring and 

defending evidence on one’s personal relationship. Since the presumption is rebuttable, 

the nature of the parties’ relationship is up for contest. Thus, the current problems 

discussed under ‘Conflicting evidence’ and ‘Ordeal of trial’ above may persist, albeit 

in a lesser form.152 

(iii) There is still the difficulty of justifying the distinction between couples and the other 

traditional Class 2A relationships. Why are couples singled out for a special rebuttable 

presumption, when other Class 2A relationships have an irrebuttable presumption?153 

Diversity in experiences exists in all relationships; a more radical change may be 

required to ensure consistency. 

 

Solution B2: Class 2A Rebuttable Presumption for All 
 

The second, more radical, way is to transform Class 2A by abolishing all irrebuttable 

presumptions of influence and creating a new Class 2A list which will only feature rebuttable 

presumptions of influence (‘Solution B2’). This new list will broaden to include couples.  

 

Like Solutions A and B1, Solution B2 solves most of the problems in the existing doctrine 

and entails similar benefits. In addition, Solution B2 is better than the other solutions at potentially 

respecting diversity and, unlike Solution B1, avoids the seemingly arbitrary distinctions between 

couples and other traditional Class 2A relationships. 

 

While Solution B2 avoids the third flaw of Solution B1, the trade-off is that it worsens the 

first two drawbacks of Solution B1: 

																																																								
152 Due to the rebuttable presumption, in individual cases under Solution B1, the problems discussed under 
‘Conflicting evidence’ and ‘Ordeal of trial’ will appear in a lesser form as compared to their current manifestations 
under the status quo.  
153 In a sense, this is the same problem we started with: a doctrinal distinction between couples and other Class 2A 
relationships that has no clear justification. Nevertheless, Solution B1 is still better than the status quo, as it solves 
many other problems and has additional benefits. 
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(i) Solution B2 applies the new rebuttable presumption of influence to all the traditionally 

Class 2A relationships, such that all these relationships become open to claims that they 

are not relationships of influence. The degree of uncertainty in the short term will thus 

be higher.  

(ii) The problems discussed under ‘Conflicting evidence’ and ‘Ordeal of trial’, to the lesser 

degree that they might occur under Solution B1, may spread to more types of 

relationships.  

 

Choosing between the solutions 

 

All three solutions – A, B1 and B2 – solve many of the problems currently persisting in the 

doctrine of undue influence, entail additional benefits, and can be adequately justified in their 

respective ways. In this sense, any of these solutions will be better than maintaining the status quo.  

 

However, none of these solutions is perfect; all of them require a degree of trade-off. Given 

that we live in an imperfect world, a perfect solution to all the problems in the doctrine is unlikely 

to exist, and a choice will have to be made. As this article shows, the choice between these 

solutions will ultimately boil down to a value judgement: which values should be prioritised (eg 

certainty or sensitivity to diversity) and which drawbacks should be accepted as the inevitable 

price of those benefits. This choice is inherently difficult because it takes place in the context of 

the intersection between commerce and family relationships; the choice, once made, will have 

commercial implications (given the sizeable amount of money and assets involved) and also 

influence the conduct between people in romantic relationships. Against this backdrop, the 

contribution of this article is to guide and inform this choice, reducing its difficulty by precisely 

identifying the problems to solve and the range of values, advantages and drawbacks that will be 

engaged.  

 

Lastly, it is important to note that there is a sliding scale in terms of the difficulty to 

implement the proposed solutions, and this sliding scale has implications on which solution will 

more realistically be adopted. Solution A is the easiest to implement as the framework of 

irrebuttable presumptions already exists. Furthermore, there are older judicial authorities that can 
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be revived to buttress such a change in the law.154 On the other hand, Solution B2 is most difficult 

to implement, as it requires the invention and wide application of rebuttable presumptions of 

influence. Solution B1 is in-between the two, but crucially also requires such an invention. There 

is a dearth of English judicial authorities to support this invention; hence the expectation may be 

that the benefits that Solutions B1 and B2 entail will need to be much higher to compel their 

adoption. On this point, Solution A stands out. If Solution A is indeed adopted, this article confirms 

that it will be a justifiable development of the law. 

 

5. Conclusion 

 

The English doctrine of undue influence, as it currently applies to couples, does not 

satisfactorily combat abuses of relational power. The exclusion of spouses and couples in 

marriage-like relationships from Class 2A is not adequately justified, and such exclusion has led 

to many other persistent problems. There is then a clear case for incorporating a presumption of 

influence between couples, but this should be done in a careful and informed manner. Three 

possible solutions have been suggested, and any of these solutions will be better than maintaining 

the status quo. 

 

																																																								
154 Eg Milnes (n 36); Parfitt (n 37). 


