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Abstract—This article considers the new Mental Capacity 

(Amendment) Bill and how it interacts with the Human Rights 

Act, particularly Articles 5 and 6. These two articles protect the 

right to liberty and the right to a fair trial. The Bill introduces new 

legal procedures, which are commonly used in care homes and 

hospitals, to deprive people of their liberty. This article concludes 

that, in neglecting to consider the human rights implications, the 

Bill may fail to stand up to scrutiny in the courts, or be 

insufficiently resourced to give meaningful human rights 

protection to cared-for persons. 
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The Mental Capacity (Amendment) Bill 2018 is, at the time of 

writing, awaiting Royal Assent.1 This will soon become the Mental 

Capacity (Amendment) Act 2019, but will be referred to 

henceforth as “the Bill”. The decision to amend the current 

Mental Capacity Act 2005 (‘MCA’) has its origins in a post-

legislative report commissioned in 2014.2 The report, and the 

advice of the Law Commission, led to the proposal by the 

Government of a series of amendments to the MCA, particularly 

to replace the statutory Deprivation of Liberty Safeguards 

(‘DoLS’). Assessments complying with these safeguards are 

required to authorise deprivations of liberty, and are commonly 

applied to older people with dementia, as well as those with 

autism and specific learning disabilities. The MCA and DoLS are 

important because they serve the interests of some of the most 

vulnerable people in our society, and are in place to ensure that 

deprivations of liberty for care and treatment are in the best 

interests of the cared-for person. However, the demand for DoLS 

applications has increased exponentially, and for this reason, the 

DoLS is changing, following an administrative overload and a 

growing consensus that the scheme is broken.  

 The legislation, brought onto the statute book following 

the Bill, will interact with the UK’s international obligations under 

the European Convention on Human Rights, brought into 

English Law through the Human Rights Act 1998. The most 

relevant article of the Act here is Article 5, the right that secures 

                                                           
 
1 Mental Capacity (Amendment) HL Bill (2017-19) 171.  
2 Select Committee on the Mental Capacity Act 2005, Mental Capacity 
Act 2005: post-legislative scrutiny, (HL 2013-14, 139 – I) para 1. 
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the liberty and security of the person from arbitrary detention.3 

Deprivations of liberty, characterised by constant supervision and 

an inability to leave, must currently be authorised by DoLS to be 

‘Article 5-compliant’, under the Art 5(1)(e) exception that allows 

for the detention of people of ‘unsound mind’.4 In order to give 

effect to these rights for the practical benefit of a cared-for 

person, the MCA was drafted with Article 5 in mind. It also 

includes a ‘best interests’ principle that ‘An act done, or decision 

made, under this Act for or on behalf of a person who lacks 

capacity must be done, or made, in his best interests’.5 This was 

assured, on a practical level, in the DoLS by a mandatory ‘best 

interests’ assessment, which ensured that the cared-for person’s 

wishes and feelings were central to the decision being made. A 

decision that is as close as possible to the one that the cared-for 

person would have made if they did not lack capacity will satisfy 

the requirement of Article 5 that detention should be as humane 

and compassionate as possible, and not arbitrary.6 However, 

while aspects of the Bill represent admirable positive changes, the 

replacement to the DoLS, known as Liberty Protection 

Safeguards (‘LPS’), will deprioritise the wishes of the cared-for 

person (the standard abbreviation is ‘P’) by removing the best 

interests assessment, leading to potentially arbitrary deprivations 

of liberty, as well as lead to conflicts of interest between the 

various people responsible for looking after them.7 

 

                                                           
3 Human Rights Act 1998, sch 1, art 5. 
4 ibid 
5 Mental Capacity Act 2005, s 1(5) 
6 Select Committee on the Mental Capacity Act 2005, Mental Capacity 
Act 2005: post-legislative scrutiny, (HL 2013-14, 139 – I) summary.  
7 The Law Society, Mental Capacity (Amendment) Bill 2018 House of Lords 
Committee Stage (The Law Society 2018) 3. 
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 The 2014 post-legislative report into the MCA also 

concluded that the Court of Protection (‘CoP’), the court that 

arbitrates decisions relating to the DoLS, is over-worked and 

costs too much.8 Established in 2007, the CoP deals with 

decisions regarding financial or welfare matters for those who are 

unable to so decide at the relevant time, and effectively sees to 

the implementation of the MCA.9 The court is responsible for 

deciding when a person lacks mental capacity, for appointing 

Deputies and administering Lasting Powers of Attorney, and for 

ruling when and in what circumstances a person can be deprived 

of their liberty.10 However, the CoP is ill-equipped on its current 

footing to continue to serve as the principal arbiter of mental 

capacity, raising Article 6 concerns about whether the court is able 

to hear cases within a ‘reasonable’ length of time, and whether 

claimants in the CoP who are not entitled to legal aid are able to 

access the court and have a fair hearing.11 Worryingly, it is not 

clear how the proposed reform will address any of the objections 

outlined above. 

Five years after the recommendations in the post-

legislative report, the government is going to amend the MCA. 

Many of the most vulnerable people in our country will be 

affected by this legislative change. When proposing the Bill in its 

Second Reading to Parliament, Lord O’Shaugnessy, the 

government minister responsible, said that it was his aim that the 

                                                           
8 Select Committee on the Mental Capacity Act 2005, Mental Capacity 
Act 2005: post-legislative scrutiny, (HL 2013-14, 139 – I) para 203. 
9 HM Courts and Tribunals Service, ‘Court of Protection’ (Gov.uk, 4 
June 2015) <https://www.gov.uk/courts-tribunals/court-of-
protection> accessed 27 September 2018. 
10 HM Courts and Tribunals Service, ‘Court of Protection’ (Gov.uk, 4 
June 2015) <https://www.gov.uk/courts-tribunals/court-of-
protection> accessed 27 September 2018. 
11 Human Rights Act 1998, sch 1, art 6. 
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system would afford the necessary protections for the 2 million 

people in our society who have impaired capacity.12 However, as 

it stands, the Bill risks quietening the voices of these people by 

diluting the statutory requirement that any deprivation should be 

in their best interests, and, without major procedural changes, the 

CoP may be unable to function. This paper will explore some of 

the reasons why the old Mental Capacity Act was no longer fit for 

purpose as well as explain some of the problems with the 

proposed Bill, particularly with regard to its conflicts with Articles 

5 and 6 of the Human Rights Act.13 

The growth in DoLS applications follows the Supreme Court 

decision in Cheshire West and Chester Council v P.14 The appeals in 

this case concerned the criteria for judging whether the living 

arrangements for mentally incapacitated persons (initialled ‘P’, 

‘MIG’ and ‘MEG’ in this case) amounted to a deprivation of 

liberty. If so, the deprivation should have been authorised by 

DoLS and subject to (at least) annual, independent checks.15 

When drawing up the DoLS scheme in 2005, the government did 

not fully consider what arrangements or procedures for 

controlling behaviour might amount to a deprivation of liberty 

under Article 5. The resources allocated for reviewing DoLS 

applications were, therefore, insufficient. As Baroness Hale (then 

Deputy President of the Supreme Court) remarked in the case: 

                                                           
12 HL Deb 16 July 2018, vol 792, col 1061. 
13 Human Rights Act 1998, sch 1. 
14 Cheshire West and Chester Council v P and another [2014] UKSC 19, 
[2014] AC 896. 
15 ibid 
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‘People who lack the capacity to make (or implement) 

their own decisions about where to live may justifiably be 

deprived of their liberty in their own best interests. They 

may well be a good deal happier and better looked after 

if they are. But that does not mean that they have not 

been deprived of their liberty. We should not confuse the 

question of the quality of the arrangements which have 

been made with the question of whether these 

arrangements constitute a deprivation of liberty.’16  

Baroness Hale held in Cheshire West that Article 5 was, 

self-evidently, just as applicable to people who lack capacity as to 

those who have it, even though it does permit detention and 

deprivation of liberty under certain circumstances. She held that 

the interventions, even when made for what was believed to be 

P’s benefit, did amount to a deprivation of liberty under Article 

5, and therefore required a DoLS assessment. She stated that: 

‘It seems to me, what it means to be deprived of liberty 

must be the same for everyone, whether or not they have 

physical or mental disabilities. If it would be a 

deprivation of my liberty to be obliged to live in a 

particular place, subject to constant monitoring and 

control, only allowed out with close supervision, and 

unable to move away without permission even if such an 

opportunity became available, then it must also be a 

deprivation of the liberty of a disabled person. The fact 

that my living arrangements are comfortable, and indeed 

make my life as enjoyable as it could possibly be, should 

make no difference. A gilded cage is still a cage.’17  

                                                           
16 ibid [34]. 
17 ibid [45]-[46]. 
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In their Lordships’ view in Cheshire West, interventions 

such as restrictive clothing and the insertion of fingers into P’s 

mouth to prevent him from eating his continence pads, were all 

adjudged to be deprivations of liberty under Article 5.18 However, 

the two key elements, not being allowed to leave and being kept 

under continuous supervision, were the ‘acid test’ for determining 

whether there has been a deprivation of liberty that, without 

DoLS, would constitute an infringement of Article 5.19 The 

commissioners’ initial impact assessment commissioned in 2005 

clearly did not consider that interventions such as those in Cheshire 

West would constitute a potential breach of Article 5. It suggested 

that the DoLS would only be used in a relatively small number of 

extreme cases; 21,000 at most, decreasing to 1,700 authorisations 

per year by 2015/16.20 This is a stark contrast to the 195,840 

applications that were in fact made in 2015/16 in England alone 

in the aftermath of the Cheshire West decision.21 Indeed, Baroness 

Finlay of Llandaff, Chair of the Mental Capacity Forum, 

remarked in Parliament that there are over 108,000 applicants in 

backlog waiting to be processed under the DoLS, and that the 

‘current DoLS system has effectively fallen over’.22 The need to 

apply DoLS in more situations than was initially envisaged has led 

to great expense and delay, which necessitates the development 

of new statutory safeguards for the deprivation of liberty. 

However, a failure to protect the rights of P under the new 

scheme will be incompatible with human rights and will condemn 

the government to repeating the same mistakes. Any new 

                                                           
18 ibid [51]. 
19 Cheshire West and Chester Council v P and another [2014] UKSC 19, 
[2014] AC 896 [54]. 
20 Law Commission, Mental Capacity and Deprivation of Liberty (Law Com 
No 372, 2017) para 4.13 (9). 
21 ibid 
22 HL Deb 5 September 2018, vol 792, col 1823. 
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statutory scheme to authorise deprivations of liberty must offer 

effective as well as efficient protection of human rights, otherwise 

it risks being undermined by another Cheshire West-style case.  

Liberty Protection Safeguards (‘LPS’) have been proposed to 

replace the DoLS, bringing several practical advantages. They will 

remove much of the unhelpful red tape surrounding DoLS, which 

the Law Commission found to be ignored in practice anyway. 

Through this, the LPS could save local authorities around £200 

million per year23 and remove the need for repeat assessments 

when moving P between different care settings, such as from their 

care home to an ambulance, then to a hospital.24 However, the 

LPS also dilute the overall ethos of the existing legislation 

pertaining to deprivation of liberty – which is ‘to put the patient 

at the centre’.25 

The first problem with the LPS is that the Bill does not consider 

the best interests of P in a way that is consistent with Article 5’s 

                                                           
23 Department of Health and Social Care, ‘New law introduced to 
protect vulnerable people in care’ (Gov.uk, 3 July 2018) 
<https://www.gov.uk/government/news/new-law-introduced-to-
protect-vulnerable-people-in-care> accessed 27 September 2018. 
24 Department of Health and Social Care, ‘New law introduced to 
protect vulnerable people in care’ (Gov.uk, 3 July 2018) 
<https://www.gov.uk/government/news/new-law-introduced-to-
protect-vulnerable-people-in-care> accessed 27 September 2018. 
25 Parliamentary Office of Science and Technology, ‘note #381 Mental 
Capacity and Healthcare’ (researchbriefings.parliament, 1 June 2011) 
<https://researchbriefings.parliament.uk/ResearchBriefing/Summary
/POST-PN-381> accessed 24 September 2018. 
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protection against arbitrary deprivation of liberty. Article 5 1(e) 

requires that: 

1 Everyone has the right to liberty and security of person. 

No one shall be deprived of his liberty save in the 

following cases and in accordance with a procedure prescribed 

by law: […] 

(e) the lawful detention of persons for the 

prevention of the spreading of infectious 

diseases, of persons of unsound mind, 

alcoholics or drug addicts or vagrants;26  

A ‘procedure prescribed by law’ is therefore required for 

Article 5 rights to be upheld where there is a deprivation of 

liberty.27 The three conditions to authorise a deprivation under 

paragraph 12 of the proposed LPS procedure are that:  

(a) the cared-for person lacks capacity to consent to the 

arrangements,  

(b) the cared-for person has a mental disorder, and  

(c) the arrangements are necessary to prevent harm to the 

cared-for person and proportionate in relation to the 

likelihood and seriousness of harm to the cared-for 

person.28 

When examining the conditions of Article 5, and the 

origins of the MCA, it is clear that there are substantive 

conditions, aside from the mere existence and deployment of a 

procedure, required to authorise a deprivation of liberty. The LPS 

                                                           
26 Human Rights Act 1998, sch 1 art 5 (emphasis added). 
27 ibid 
28 Mental Capacity (Amendment) HL Bill (2017-19) 171 sch 1 para 12. 
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procedure will authorise a deprivation of liberty where it is 

‘necessary’ and ‘proportionate’; however it is not clear that these 

two conditions alone are sufficient to protect against arbitrary 

deprivations of liberty. 

 In 2004, the European Court of Human Rights 

considered the need for a statutory process to authorise 

deprivations of liberty in HL v UK, also referred to as the 

‘Bournewood Case’.29 In HL, the disabled patient, who lacked the 

capacity to consent or object to any medical treatment, was 

informally admitted to a hospital and treated with a sedative.30 

The doctors found that HL had been compliant with the 

treatment and made no attempt to leave.31 The question that the 

European Court had to answer was whether HL had been 

deprived of his liberty, in that he had been detained, but under no 

statutory procedure. Echoing the minority opinion of Lord Steyn 

in the preceding domestic litigation in the House of Lords, the 

Strasbourg Court held that: 

‘As a result of the lack of procedural regulation and 

limits, the hospital’s health care professionals assumed 

full control of the liberty and treatment of a vulnerable 

incapacitated individual solely on the basis of their own 

clinical assessments completed as and when they 

considered fit: as Lord Steyn remarked, this left ‘effective 

and unqualified control’ in their hands. While the Court 

does not question the good faith of those professionals 

or that they acted in what they considered to be the 

applicant’s best interests, the very purpose of procedural 

safeguards is to protect individuals against any 

                                                           
29 HL v UK App no 45508/99 (ECtHR, 5 October 2004).   
30 ibid [11]. 
31 ibid [13]. 
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“misjudgments” and professional lapses […] this 

absence of procedural safeguards fails to protect against 

arbitrary deprivations of liberty on grounds of 

necessity.’32 

The court held that without a legal procedure, ‘effective, 

unqualified control’ was left in the hands of the clinician. This did 

not protect P from misjudgements or professional lapses and was 

therefore insufficient to satisfy the requirements of Article 5.33 

However, subsequent cases have indicated more substantive 

conditions for any potential ‘legal procedure’. The current DoLS 

procedure was recently reviewed and endorsed in the case of RB 

v UK. In that case, the European Court found that a legal 

procedure to deprive people of their liberty must protect against 

arbitrariness by applying ‘fair and proper procedures for 

deprivation of liberty’.34 The Supreme Court in Cheshire West 

suggested yet more substantive conditions. At the conclusion of 

her speech, Baroness Hale suggested that:  

‘Because of the extreme vulnerability of people like P, 

MIG and MEG, I believe that we should err on the side 

of caution in deciding what constitutes a deprivation of 

liberty in their case. They need a periodic independent 

check on whether the arrangements made for them are 

in their best interests. Such checks need not be as elaborate 

as those currently provided for in the Court of Protection 

or in the deprivation of liberty safeguards (which could 

in due course be simplified and extended to placements 

outside hospitals and care homes). Nor should we regard 

the need for such checks as in any way stigmatising of 

                                                           
32 ibid [122]-[124] 
33 ibid [122]-[124]. 
34 RB v UK App no 6406/15 (ECtHR, 12 September 2017) [22]. 



ISSUE VIII (2019)   147 

them or of their carers. Rather, they are a recognition of 

their equal dignity and status as human beings like the 

rest of us.’35 

In Baroness Hale’s view, the best interests of a patient 

must therefore be established as part of a fair and proper legal 

procedure, as she noted was the case in the DoLS legislation. 

Following this reasoning, the best interests of P goes with the 

assurance that the procedure is fair and proper, and this in turn 

ensures that the deprivation is, so far as possible, not ‘arbitrary’ 

under Article 5. 

 The LPS requires any proposed deprivation, usually 

issued to prevent harm, to be necessary and proportionate, and it 

could be argued that this will necessarily be in P’s best interests. 

However, it is still concerning that, according to the LPS regime, 

no explicit consideration needs to be given to deciding what is in 

P’s best interests. It is also inconsistent with the empowering 

ethos of Cheshire West. If it can be shown that a deprivation of 

liberty under the new LPS has been authorised contrary to the 

best interests of P as a result of a failure to consider P’s wishes 

and intentions (or indeed by any other means), this may constitute 

an infringement of Article 5.  

The second problem with the proposed legislation is that the cast 

of eligible characters to carry out the LPS is too large and under-

qualified. This may lead to a misapplication of LPS standards and 

arbitrary detention under Article 5. The Bill effectively moves 

responsibility for carrying out lack of capacity assessments away 

from local authorities to the National Health Service (‘NHS’), 

                                                           
35 Cheshire West and Chester Council v P and another [2014] UKSC 19, 
[2014] AC 896 [57] (emphasis added). 
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which is reasonable, but also to care home managers, which is less 

so. This shift was lauded as one of the great advantages of the Bill 

as proposed by Lord O’Shaughnessy at Second Reading, as it 

‘[enables] a more streamlined and clearly accountable process in 

which the NHS has a clear role in helping to afford people their 

rights.’36 However, though it is fairly common for medical 

professionals and social workers to carry out assessments of 

mental capacity, it is not the case that care home managers will be 

familiar with them, despite the government’s insistence to the 

contrary.37 The government has also made no provision for care 

home managers to receive any training in this regard, though 

Baroness Blackwood recently assured the House of Lords that 

there would be an impact assessment following Royal Assent.38 

This aspect of the Bill has attracted censure, that there will be 

insufficient independent scrutiny to ensure the competency of 

those proposing deprivations of liberty. As Lord Hunt of Kings 

Heath commented: 

‘The Court of Protection has a record of rejecting 

capacity assessments conducted by consultant 

psychiatrists with years of training in mental health and 

specifically in relation to the MCA. The Bill permits care 

home managers to assess capacity in this context. There 

is no way that will withstand scrutiny by the court, and 

there are likely to be even more cases in which 

assessments of incapacity are overturned as care home 

managers with little or no relevant training are required 

to carry out what can be a complex task.’39 

                                                           
36 HL Deb 16 July 2018, vol 792, col 1059. 
37 HL Deb 5 September 2018, vol 792, col 1819. 
38 HL Deb 24 April 2019, vol 797, col 624. 
39 HL Deb 5 September 2018, vol 792, col 1830. 
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Additionally, as Lord Touhig made clear at the Bill’s 

Second Reading, there is no consistent standard at all in 

employing care home managers, demonstrable by comparing 

different job descriptions.40 One particularly egregious example 

was an ‘advertisement [that] sought candidates with proven home 

management experience, strong marketing, commercial and 

business acumen’.41 Possessing knowledge of Care Quality 

Commission (‘CQC’) standards came in third after these 

commercial requirements. Care home managers currently have 

one principal responsibility; that they should run their care home 

efficiently. Efficient care homes are often full care homes. They 

certainly have many separate considerations apart from assessing 

P’s capacity, such as organising staffing, maintaining the fabric of 

buildings, and organising employee training, not to mention 

developing their ‘business acumen’. Their disparate 

responsibilities aside from the welfare of their residents 

demonstrate that care home managers are certainly not best 

placed to make or even sign off on assessments regarding the 

deprivation of their residents’ liberty, further opening the 

possibility of arbitrary detention under the meaning of Article 5. 

The third problem with the proposed LPS is the limited role it 

gives to others who are outside the responsible body, but who are 

still heavily invested and involved in the care of P. It is a 

requirement in the LPS schedule that the cared-for person must 

actually lack capacity to consent to the arrangements.42 These 

individuals are often most able to shed light on whether P actually 

                                                           
40 ibid, col 1823. 
41 HL Deb 5 September 2018, vol 792, col 1823. 
42 Mental Capacity (Amendment) HL Bill (2017-19) 171 sch 1 para 12. 
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lacks capacity or is just making an unwise decision. In order to 

fulfil s. 3 of the MCA, the so-called ‘functional test’, to deprive 

someone of their liberty, P must be unable to understand and 

retain information, weigh it in their mind, and communicate their 

decision.43 In applying this functional test, the CoP must decide 

whether P has actually lost capacity. This is a guiding principle of 

the MCA, that, ‘A person is not to be treated as unable to make a 

decision merely because he makes an unwise decision’.44 The fine 

line between decisions that lack capacity and unwise decisions was 

discussed in Heart of England NHS Foundation Trust v JB,45, where 

a schizophrenic patient refused treatment on her foot such that it 

eventually became detached from the rest of her body. In that 

case, Jackson J remarked: 

‘The temptation to base a judgement of a person's 

capacity upon whether they seem to have made a good 

or bad decision, and in particular upon whether they have 

accepted or rejected medical advice, is absolutely to be 

avoided. That would be to put the cart before the horse 

or, expressed another way, to allow the tail of welfare to 

wag the dog of capacity. Any tendency in this direction 

risks infringing the rights of that group of persons who, 

though vulnerable, are capable of making their own 

decisions.’ 46 

The Bill acknowledges that the responsible body who 

will be issuing an authorisation for a deprivation of liberty, or the 

care home manager who seeks its approval may not have the 

                                                           
43 Mental Capacity Act 2005, s 3. 
44 ibid, s 1(4). 
45 Heart of England NHS Foundation Trust v JB (by her litigation friend, the 
Official Solicitor) [2014] EWHC 342 (COP), (2014) 137 BMLR 232. 
46 ibid [7]. 
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complete picture about how P uses and weighs information and 

will therefore not always know if P lacks capacity. This is why it 

builds in a compulsory consultation stage at s. 20 of the LPS:47  

20 (1) Consultation under this paragraph must be carried 

out—  

(a) if the arrangements are care home 

arrangements and authorisation is being 

determined under paragraph 16, by the care 

home manager;  

  (b) otherwise, by the responsible body.  

(2) The following must be consulted—  

  (a) the cared-for person,  

(b) anyone named by the cared-for person as 

someone to be consulted about arrangements of 

the kind in question,  

(c) anyone engaged in caring for the cared-for 

person or interested in the cared-for person’s 

welfare,  

(d) any donee of a lasting power of attorney or 

an enduring power of attorney (within the 

meaning of Schedule 4) granted by the cared-for 

person,  

(e) any deputy appointed for the cared-for 

person by the court, and  

                                                           
47 Mental Capacity (Amendment) HL Bill (2017-19) 171 sch 1 para 20. 
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(f) any appropriate person and any independent 

mental capacity advocate concerned (see Part 5). 

(3) The main purpose of the consultation required by 

sub-paragraph (2) is to try to ascertain the cared-for 

person’s wishes or feelings in relation to the 

arrangements.  

(4) If it is not practicable or appropriate to consult a 

particular person falling within sub-paragraph (2) the 

duty to consult that person does not apply48 

Under para. 20(2), the responsible body or care home 

manager must ensure that a whole host of people concerned for 

P’s welfare are consulted before any authorisation.49 However, 

this need only be done where it is practicable and appropriate, 

making any meaningful consultation into the best interests of P 

entirely contingent on its practicality and appropriateness in the 

view of the responsible body or care home manager.50  

  However, the evidence regarding the ability to weigh 

information provided by the close family members of P has had 

an impact on previous case outcomes. In King’s College Hospital 

NHS Foundation Trust v C, the evidence of C’s daughters was 

essential for the court to decide whether C lacked capacity. C 

refused medical treatment – kidney dialysis – following a suicide 

attempt with 60 Paracetamol and a bottle of Veuve Cliquot, on 

the grounds that she did not want to grow old and lose her 

                                                           
48 ibid. 
49 Mental Capacity (Amendment) HL Bill (2017-19) 171 sch 1 para 
20(2). 
50 Ibid, para 20(4). 
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beauty.51 MacDonald J noted,  ‘C is, as all who know her, and C 

herself appears to agree, a person who seeks to live life entirely, 

and unapologetically on her own terms; that life revolving largely 

around her looks, men, material possessions and ‘living the high 

life’’52 The evidence provided by C’s daughters allowed 

MacDonald J to decide that C indeed had capacity to weigh up 

and process information about her condition, but had weighted it 

at naught, considering her fear of lifelong treatment and disability 

not to be evidence of a lack of capacity.  

 An LPS can be issued for deprivations of liberty intended 

only to be effective in the short-term, such as admissions to 

hospital for emergency treatment. However, the same mechanism 

is also used to authorise a deprivation of liberty valid for up to 

three years, and can therefore be used to determine the long-term 

living arrangements of P. Making the consultation contingent on 

practicality and appropriateness irrespective of the intended 

length of the deprivation does not capture the difference between 

moderate and acute situations. In moderate situations, such as 

long-term living arrangements, it should be essential to consult, 

but in acute situations (such as emergency treatment in a hospital), 

a long consultation process with all interested parties may not be 

in the best interests of P. Furthermore, where extended 

consultation is impracticable, it is difficult to see how a doctor or 

social worker tasked with completing an LPS Assessment could 

possibly comment on Ps’ personality, nor their system of values, 

when their contact with them is limited; maybe only briefly on a 

hospital ward or in a care home lounge. As Lord Hunt of Kings 

Heath mentioned in the Lords' debate, this is particularly relevant 

                                                           
51 Kings College Hospital NHS Foundation Trust v C [2015] EWCOP 80, 
[2016] COPLR 50 [14]. 
52 Ibid [8]. 
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when considering the recruitment crisis in care homes: there is 

currently a staff turnover rate of 27% in care homes, and one in 

five has no registered manager in position, despite this being 

mandatory.53  

In order for the Mental Capacity Bill to be consistent 

with the principles of King’s College Hospital NHS Foundation Trust 

v C, and those explained in s.20(3), the consultation process must 

be conducted so as to elucidate the wishes and feelings of P to 

ensure that any deprivation of liberty is in their best interests. This 

is less likely to happen where consultation is limited to whatever 

is practicable and appropriate in the opinion of the responsible 

body. Baroness Finlay of Llandaff also explained that she was 

‘concerned that, if the lasting power of attorney or the court-

appointed deputy are not really given appropriate prominence in 

our process, we could find that the careful choice of a trusted 

person becomes effectively downgraded in the system when we 

are trying to consider what is in P’s best interests’.54 

It is arguable that a duty to consult interested parties will 

be very onerous for hospitals and care homes to carry out, and so 

a practicality requirement is needed if the Bill is to deliver on its 

promise to save money for the taxpayer. However, no great sums 

need be expended in tracking down erstwhile, long-lost relatives 

or those who have a peripheral interest in P’s care, since these 

people will, in all likelihood, not be able to make any meaningful 

contribution to understanding whether or not P lacks capacity. 

Consultation should take place where a long-term, abiding 

provision is proposed if it is reasonably possible, not merely 

where practical. This nuance should be provided for in the Bill. 

Furthermore, the fact that the Bill does not require court-

                                                           
53 HL Deb 5 September 2018, vol 792, col 1820. 
54 Ibid, col 1811. 
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appointed deputies and attorneys to be consulted when 

considering long-term living arrangements, for instance, when 

these seem to be the most obvious people to consult, especially 

when considering the restriction of rights enjoyed under Article 

5, suggests that the issuing of deprivations of liberty would be in 

contravention of those rights. 

As the 2014 post-legislative report made clear, it is not just the 

MCA itself that is in need of reform, but the court that arbitrates 

on it as well. This brings into consideration additional concerns 

with regard to Article 6 and the right to a fair trial within a 

reasonable period of time.55 Many people are unaware of the 

existence of the CoP, let alone the work it does or the power it 

has. However, almost everybody knows someone whose life is 

closely relevant to the law on which it adjudicates. Two of the 

major problems associated with the CoP mentioned in the House 

of Lords Report were the ever-increasing workload of the court, 

and the costs for litigants.  

The workload of the CoP has increased massively, and it is 

forecast to continue growing into the future. In the 2014 post-

legislative report, District Judge Elizabeth Batten stated that the 

court’s workload has increased by 25%, whilst staffing was 

reduced by 30%.56 In 2008, the CoP handled fewer than 1000 

                                                           
55 Human Rights Act 1998, sch 1, art 6. 
56 Select Committee on the Mental Capacity Act 2005, Mental Capacity 
Act 2005: post-legislative scrutiny, (HL 2013-14, 139 – I) para 205. 
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health and welfare applications; but, in 2016, it handled over 4000 

and in excess of 25,000 cases overall. The number of potential 

users of the CoP is also expected to increase due to the UK’s 

ageing population - in 2016, the government projected that there 

will be 1.42 million more households with someone over 85 by 

2037 – an increase of 161% over 25 years.57 Similarly, in 2014, the 

Alzheimer’s Society predicted that 1.142 million people would 

suffer from dementia by 202558  – the approximate population of 

Birmingham.  There is already a shortage of resources and an 

inability to process cases that come to the CoP in a timely or 

efficient fashion. The current and projected demand for 

applications for deprivation of liberty with the current CoP may 

be irreconcilable with the Article 6 right that everyone is entitled 

to a fair hearing within a reasonable period of time.  

The House of Lords also identified the cost for litigants at the 

CoP as a serious cause for concern. The Court oversees the 

appointment and dismissal of all Deputies, and grants and 

rescinds Lasting Powers of Attorney (‘LPA’). On 4th July 2018, 

the Parliamentary Under-Secretary of State for Justice, Lucy 

Frazer QC MP, admitted this fact in a statement to the House of 

Commons and announced that the cost of certain proceedings in 

the CoP would be reduced.59 Additionally, applicants for an LPA 

or Deputyship can apply for a fee exemption or to have the fees 

reduced. However, if the applicant (in welfare cases), or P (in 

                                                           
57 Government Office for Science, Future of an Ageing Population 
(Foresight 2016) p 9. 
58 Alzheimer’s Society, Dementia UK Report (Alzheimer’s Society, 2014). 
59 HC Deb 4 July 2018, cWS. 
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finance cases) has savings of over £3,000, it is unlikely that the 

Office of the Public Guardian will be able to help with the fee.60 

The decrease has been insufficient; applying for an LPA to 

become a deputy can still be an extremely expensive process. For 

example, the starting cost is £82 to register an LPA with the 

Office of the Public Guardian, which grants minimal, basic 

control over either finances or welfare.61 If P’s attorney dies, then 

the LPA dies with them, and the whole process must begin 

again.62 To become a Deputy, there is a £385 application fee for 

each type of deputyship (finance and welfare), with an additional 

£500 fee in the event of a hearing.63 There is an annual fee of up 

to £320 for supervision (where assets are over £21,000), and a 

£100 flat assessment fee if you are a new deputy.64 However, most 

significantly, for either the LPA or the Deputyship application, 

there is no guarantee of success after payment of the fee, and no 

prospect of reimbursement (unless P dies within five days of the 

CoP receiving the application).65 

                                                           
60 Office of the Public Guardian, ‘Make, register or end a lasting power 
of attorney’ (Gov.uk, 17 June 2018) < https://www.gov.uk/power-of-
attorney/register> accessed 3 May 2019. 
61 Ibid. 
62 Ibid. 
63 Office of the Public Guardian, ‘Deputies: make decisions for 
someone who lacks capacity’ (Gov.uk, 17 June 2018) 
<https://www.gov.uk/become-deputy/fees> accessed 27 September 
2018. 
64 Ibid. 
65 Ibid. 

 Finance or Welfare Finance and Welfare 

Lasting 

Power of 

Attorney 

£41-82/person £82-164/person 

Deputyship £0-385/person £0-770/person 
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Reducing these costs, or introducing partial refunds 

(perhaps deducting administration costs) for unsuccessful or 

ineffective applications, would stop discouraging people from 

planning ahead and would, therefore, lead to less litigation in the 

CoP. In the long term, this would also free up the court’s time to 

deal with the most serious matters. The current prospect of 

paying over a thousand pounds for a family member to become 

a court-appointed deputy with no guarantees of success is 

daunting to say the least, but contested litigation is obviously far 

more costly. A report by the University of Cardiff stated that the 

cost of proceedings ‘is a major barrier to accessing justice and is 

likely to have a significant chilling effect on bringing disputes and 

serious issues before the CoP’.66 As an indication of the average 

amount spent in litigation, legal aid certificates cost around 

£7,288 in deprivation of liberty cases that require the assistance 

of the CoP.67 The prohibitive costs to individuals involved with 

acquiring an LPA or becoming a court-appointed deputy 

                                                           
66 Lucy Series, Phil Fennell, Julie Doughty and Adam Mercer, ‘Welfare 
Cases in the Court of Protection: A Statistical Overview’ (Cardiff Law 
School research project, Cardiff, September 2017) p 4. 
67 Ibid. 
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encourage prospective representatives for the relevant person to 

postpone planning for a loss of capacity for a rainy day, but if the 

cost could be reduced at the outset, there could be significant 

savings for the public purse in the long run.  

 Equally, if a person lacks litigation capacity outright, it is 

self-evident that they will require support to access the legal 

system and be furnished with a suitable advocate. However, the 

House of Lords noted in their 2014 report particular concerns 

that individuals have been unable to have their cases heard in the 

CoP for lack of legal representation, even by the Official 

Solicitor.68 This is because the Legal Aid, Sentencing and 

Punishment of Offenders Act 2012 excluded non-means tested 

eligibility for legal aid to contest cases where a deprivation of 

liberty has been ordered by the CoP, or cases where a deprivation 

is alleged, but disputed.69 As a result, the Official Solicitor has had 

to turn away cases for want of funding. The House of Lords 

remarked that, ‘a group of solicitors and barristers reported that 

this had resulted in cases where no court proceedings could take 

place, because there was no-one willing or able to act as litigation 

friend, and they argued for the Official Solicitor’s office to be 

resourced so that he is genuinely a litigation friend of last resort 

who can act regardless of P’s resources, as he does in medical 

treatment cases’.70 Granting legal aid as a matter of course, or at 

least prioritising the provision of legal aid in loss of capacity 

claims, would limit the noted chilling effect and would ensure that 

                                                           
68 Select Committee on the Mental Capacity Act 2005, Mental Capacity 
Act 2005: post-legislative scrutiny, (HL 2013-14, 139 – I) para 71. 
69 Ibid, para 247. 
70 Ibid, para 248. 
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cases heard at the CoP are not prohibitively expensive for 

litigants.71  

 It is true that legal aid budgets have been cut significantly 

and are already under extreme pressure. Allocating an increased 

proportion of scarce resources to deprivation of liberty cases may 

cause strain elsewhere in the system. However, if somewhere in 

the region of £200 million will be saved in replacing the DoLS 

system with the LPS, perhaps some of this should be pledged to 

give meaningful human rights protection to those who lack 

capacity.72 In this way, people who lack litigation capacity would 

not fall through the cracks, and deprivation of liberty cases can 

be heard with all parties fully prepared and similarly briefed. Both 

of these beneficial consequences would improve the security of 

Article 6 rights. It is obvious that a person who is alleged to lack 

capacity even simply to look after him or herself, let alone defend 

him or herself should prima facie be entitled to decent legal 

representation. 

Overall, it is clear that the Mental Capacity (Amendment) Bill is 

open to a number of different challenges on the basis of the UK’s 

obligations under the Human Rights Act. This is particularly the 

case when considering the LPS alongside Article 5 and Article 8. 

The new LPS are in danger of falling into the same trap as DoLS; 

the removal of the best interests assessment and the 

deprioritisation of P’s wishes in particular, as well as the 

                                                           
71 Ibid, para 72. 
72 Department of Health and Social Care, ‘New law introduced to 
protect vulnerable people in care’ (Gov.uk, 3 July 2018) 
<https://www.gov.uk/government/news/new-law-introduced-to-
protect-vulnerable-people-in-care> accessed 27 September 2018. 
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weakening of the requirements for consultation before 

authorising the deprivation, show that the statute fails to protect 

these human rights adequately. When we consider the work of 

the Office of the Public Guardian and the CoP, as well as the 

costs involved for litigants, there is also cause for serious concern 

with regards to Article 6. This is especially true when faced with 

the prospect that lacking litigation capacity is not considered to 

be a ‘special case’ in an application for legal aid when the CoP 

asks that they be represented by the Official Solicitor.  

 Ultimately, restricting the liberty of citizens is among one 

of the most sensitively balanced exercises that the law can 

undertake. Because of this, the laws that authorise deprivations of 

liberty should be nuanced and precise, and the consequences of 

getting the balance wrong can have significant consequences for 

human rights. As it stands, the Mental Capacity (Amendment) Bill 

is likely to receive Royal Assent some time very soon. However, 

the Bill as it is currently does not provide adequate protection. By 

not considering the human rights implications from the very 

outset and taking them as the starting point for drafting a new 

Bill, and by giving too much weight to questions of practicality, it 

may well be that the new LPS will also be put to the test in the 

courts, just as the DoLS was in Cheshire West. Any system for the 

deprivation of liberty must, of course, work in practice. However, 

restoring the best interests assessment for P before any 

authorisation of a deprivation of liberty, and reflecting the 

nuanced situations of where consultation ought to be required 

would be a great improvement towards protecting P’s human 

rights. The work of the Court of Protection must also be 

improved, and the government should make sure that legal aid is 

provided where it is needed. The cost of appointing deputies and 

LPAs through the Office of the Public Guardian ought to be 

reduced such that the interests of P are not put off but can be 
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resolved non-contentiously and without unreasonable expense 

while P retains capacity. This would go some way towards 

ensuring that the work of the Court of Protection is reserved for 

the most finely-balanced and difficult cases, freeing up resources 

for those in greatest need. With these changes, we might get some 

way closer to a fair CoP. 

  


