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Dispute resolution for private energy consumers in Germany
Based on the efforts of the European legislators to increase the focus of the EU internal energy market on the needs of its private consumers and especially on their individual household customers, the national German legislator drafted a new law to rearrange the energy industry in autumn 2011, introducing a two-stage ADR procedure. This enables EU gas and electricity consumers to access a functioning ADR procedure and has been enacted in the German energy industry law ‘Energiewirtschaftsgesetzes’ §§ 111 a, and 111 b. The aim was to create an independent mechanism that dealt with consumer complaints in an efficient manner and that brings about amicable solutions. Further, the procedures should be transparent, accessible, and of low cost to the consumer. 
The two-stage procedure in the German law begins with consumer complaint as regulated in  § 111 a. According to this, the energy provider, meter operators and meter services are required to respond to consumer’s complaints (that can be brought to their attention in writing, orally, or over the phone) within four weeks in writing (also electronically). According to the German law, consumers are understood as natural persons who use energy for their personal use only – not for business or freelance consumption.
The complaint hast to concern the connection to the supply grid, the delivery of energy or metering. Here I’d like to mention that by energy in this context the legal definition, according to the German law, only applies to electricity and gas, as long as it can be used for conducted energy supply. This means that, for example, customers of heat supplies and liquid gas are excluded from the ADR system.
If the company responds and resolves to the customers concerns within four weeks then the case is closed. If the company does not respond in a satisfactory matter for the consumer – which happens fairly often – the consumer can approach the ADR body. This is laid down in § 111 b oft he Energiewirtschaftsgesetz. Once a consumer has approached the ADR body the company is obliged to take part in the ADR process. This process should be finished within three months. There is an explicit regulation that, even if the ADR process has started; the consumer can choose to take the complaint to the courts. A provision that is inevitable in Germany because of the constitutionally prescribed legal guarantee.
Building on this framework, Germany established a privately organised institution, the registered association Schlichtungsstelle Energie, which was officially approved as an ADR body according to the consumer protection law, by the Ministry. 
Initiators of the founding of this institution were the associations of the energy industry and consumer organizations, which form part of the advisory bodies of the Schlichtungsstelle Energie.
The activities of the ADR body are governed by central requirements: 
· The independence and impartiality of persons undertaking the ADR procedure must be ensured;
· The parties must receive a fair hearing, especially bringing facts and reviews;
· The organizational and technical conditions for the implementation of the ADR procedure have to be there;
· The ADR procedure has to be done in a timely manner;
· The persons conducting the ADR procedure and their helpers must ensure confidentiality of the information they obtain;
· The procedural rules of the ADR body need to be accessible for those interested.
These requirements are fulfilled through decisions reached by the general meeting of the members’ board through the Schlichtungsstelle Energie. They look to appoint an ombudsman as conciliator, in the legal sense, providing a participatory process for consumer protection for the energy industry associations – the ombudsman has full professional responsibility for the content of his work, independence and Weisungsfreiheit (freedom of instructions?).
The code of conduct of the Schlichtungsstelle Energie, mentioned above, determines the details of access to the ADR procedure with its procedural steps. It requests the consumer, who wants to file a complaint with the ADR body, to formulate a clear statement explaining the situation that allows an assessment of the conflict. For this all the necessary documents and papers need to be submitted. The Schlichtungsstelle Energie can assist in this, if necessary.
In a first step, the Schlichtungsstelle Energie checks the admissibility of the complaint. This includes a check if the complainant is a private consumer and if his/her complaint falls within the remit that the law has asked the Schlichtungsstelle Energie to cover. In addition some reasons for exclusion are considered. For example, does a final court judgement on this point exist – is the claim still within the time limit – is the same claim being heard in front of a court or arbitrator or is another ADR body involved? 
If after all these checks the claim is admissible, and requesting the company complained about to respond to the complaint in three weeks starts the procedure. If the company is agreeable to settle the complaint at this point, the procedure is closed and ends at the first stage.
If this fails, an attempt is made to settle the conflict through a second procedural stage that proposes an agreement to the parties based on the facts and legal points of the conflict. In a considerable amount of cases this second stage provides an agreement of the parties and with that an end to the ADR procedure. A guide for the facilitation proposals is the applicable law, which means in reality also the jurisdiction of the courts dealing with energy law, especially the federal court (Bundesgerichtshof). Moreover, the Schlichtungsstelle Energie can apply goodwill considerations to the parties in those cases that are not clear and that cannot be fully explored in the ADR procedure.
Currently the Schlichtungsstelle Energie cannot process 5-10% of cases in the first two stages. These then go to the third stage. At this stage, the Schlichtungsstelle Energie writes a carefully justified recommendation that assesses the factual and legal basis of the conflict and sends this to the parties. It is up to the parties to accept or reject this recommendation. Regardless of what the parties decision is, the ADR procedure is finished with the recommendation. If both parties accept the recommendation then it becomes an effective agreement, an out-of-court settlement, out of which both parties can derive rights. If both or one of the parties rejects the recommendation then the conciliation has failed. The rate for this varies and is at the moment about 30%. 
[bookmark: _GoBack]On this basis, in 2012 the Schlichtungsstelle Energie dealt with about 10,000 complaints; in 2013 about 13,000 complaints, in 2014 just under 10,000 and in 2015 about 5,000. One reason for the strong decline in complaints between 2014 to 2015 was the fact that one large energy provider (about whom we received 4,000 complaints in 2014) changed their policies and improved their in-house complaints procedures. 
The energy companies carry the cost of the described system. This is determined in the Energy Act § 111 b para. 6. The individual consumer can only be asked to pay if they have acted apparently unreasonable – I have not encountered such a case in my nearly three years as energy ombudsman.
The amount the companies have to pay is determined by the stage the complaint against them ended. Ending at stage one cost 100 EUR; ending at stage two cost 300 EUR; and for stage three it is 450 EUR (with options of a discount). The Schlichtungsstelle Energie has to cover their expenses from the proceeds of the just mentioned case rates. Additionally, membership fees may be used in exceptional cases. There is no help from the taxpayer – also not in exceptional cases.
It is this system of financing solely by the companies, together with the statutory requirement that companies are obliged to participate in the ADR procedure that leads to our energy ADR body in Germany, even after five years, has not reached general recognition and can be seen as controversial. 
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