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Abstract 

Today, United Nations Guidelines on Consumer Protection of 2015 (Guidelines 2015) provides an 

advanced global standard on consumer protection, for the purpose of delivering justice to every 

individual consumer. How to understand justice for consumer, and by what means can this purpose 

be achieved? Member states have various interpretations and practices. The Guidelines 2015 acts as 

a global regulator although of an inherently soft law character. How then to evaluate the existing 

process of consumer protection? What are the shortcomings and how to overcome them? 

Without procedures, policy and law would fail in their purposes.3 Due process is the core, the soul, when 

implementing the guidelines. Procedures are necessary to ensure that the issue is channelled 
4 

to its right conclusion. Good results are achieved only through procedures that are designed with care 

and understanding. Basic principles include the hearing principle, absence of bias, equality and 

consistency, structured discretion, reasons for decision, complaints and appeals. Cost should not be 
5 

ignored, not only direct cost, but also social costs, moral costs, and individual’s costs. 

The One Belt One Road Initiative, which includes China and more than seventy other jurisdictions, 

confronts a huge challenge on cross-border consumer protection. Applying Guidelines 2015 as an 

international common understanding aimed at harmonizing this enormous diversity by international 

cooperation will be a major step towards achieving that goal. The Oxford team proposes that a 

special committee of experts on due process be established to assist the process of implementation. 

Meanwhile, member states, together with UNCTAD, ought to assist in developing and supporting 

academic research to determine best practice and assist help member states achieve the goal.  
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Part 1 Background of 2015 UNGCP 

Background of UN Guidelines on Consumer Protection 

In 1985, the UNCTAD adopted for the first time guidelines on consumer protection. In 2015, the 

guidelines were thoroughly revised.6 This is the culmination of earlier, tentative steps to enter the 

arena of consumer protection nationally and internationally. The UN began its involvement in 1981 

when the Economic and Social Council proposed that the Secretary- General prepare a set of general 
7 

guidelines, paying particular attention to the needs of developing countries. 1985 Guidelines are notable 

for achieving a high level of international consensus on consumer protection law and policy. In the 

following 30 years, the 1985 Guidelines have served as a valuable point of reference for many 
8 

jurisdictions in developing laws and policies on consumer protection. 

The interests of consumers have not been high in political priorities either domestically or 

internationally. During a period when trade has flourished, consumers’ claims for better protection 

have advanced slowly and piecemeal. In the three decades since 1985, a range of international 

conventions and customs have been adopted to assist cross-border trade, such as, the United 

Nations Convention on Contracts for International Sale of Goods (CISG 1980 of UNCITRAL), 

Principles of International Commercial Contracts (PICC 2004 of UNIDROIT), and International Rules 

for the Interpretation of Trade Terms (INCOTERMS of ICC), Uniform Customs and Practice for 

Documentary Credits (UCP) 600, the rules on the issuance and use of letters of credit. While much is 

being done to promote the world Business-to-Business (B2B) economy, consumer protection has been 

neglected and lags behind. 

States appear to be more interested in protecting banks than consumers. It was not until 2008, in the 

wake of the financial crisis, that the industry and its regulators began to realize that the health of the 

financial sector is linked to consumer protection.9 The financial crisis dramatically illustrates that 

6 Resolution adopted by the General Assembly on 22December 2015 

http://unctad.org/meetings/en/SessionalDocuments/ares70d186_en.pdf 

7 
Economic and Social Council resolution 1981/62 of 23 July 1981 

8 “These Guidelines remain a valid and relevant document for consumer protection policy and have been used to draft 

a significant number of national consumer protection laws.” 

See Consultations on United National Guidelines on Consumer Protection (2012), 

http://unctad.org/en/PublicationsLibrary/UNCTAD_GCP_en.pdf 
9 See “There can no longer be any doubt about the link between protecting consumers from abusive products and 

practices, and the safety and soundness of the financial system”. See Statement of Sheila C. Bair, Chairman of the 

Federal Deposit Insurance Corporation, on Modernizing Bank Supervision and Regulation, Mar 19, 2009, available at: 

https://www.fdic.gov/news/news/speeches/archives/2009/spmar0319.html

http://unctad.org/meetings/en/SessionalDocuments/ares70d186_en.pdf
http://unctad.org/en/PublicationsLibrary/UNCTAD_GCP_en.pdf
https://www.fdic.gov/news/news/speeches/archives/2009/spmar0319.html


      

weak consumer protection puts at risk the wider economy; it also demonstrated how new business 

practices are exposing consumers to new risks.10 

Due to technological advances, and the enormous impact of the internet, the character and means of 

consumer protection have to be reconsidered and fresh ideas generated. Electronic commerce is one 

direct and major innovation, made possible by the internet towards the end of the 20 th century. Two 

decades later, following rapid development of the internet and the new horizons it opens-up, it is 

clear that the consumer is the main driving force behind this unique type of economy. Legislation to 

deal with such advances lags behind, with the pace of technical capability and innovation far 

outstripping the imagination and resolve of police-makers and legislators. As a result, member states 

and international organizations are faced with a daunting challenge to understand the potential of 

the internet and to devise adequate protection for consumers engaged in e-commerce. 

Policy and law, as the products of a social context, are linked in complex ways to the context, change and 

reform should be careful and responsive to history and context. More often, policies and laws evolve over 

time, reflecting not only elements of rational planning, but also legacies and survivals of the past. The 

historical and social environment, interpreted by each generation in its turn, exerts its influence on the 

present.11 

Implementing the Guideline 1981 

“Since 1985, the United Nations Guidelines on Consumer Protection have been widely implemented by 

Member States of the United Nations”12. However, from the international law perspective, guidelines are a 

form of soft legislation in comparison with the hard law contained in international conventions, which can 

rely for implemented on various judicial processes. Since member states have full autonomy in 

implementing the guidelines, practice varies. As a result, the guidelines have not been consistently 

translated into clear legal standards. Recent years have seen more effective and better-coordinated 

protection efforts, partly spontaneous and partly engineered by international organizations, in all countries 

and across all areas of commerce.13 The international efforts driven mainly by UNCTAD have not kept up 

with contemporary consumer protection laws and policies in many member states.14 

10 See Robin Simpson, Safe, Consumers International Fair and Competitive Markets in Financial Services: Recommendations 

for the G20 on the Enhancement of Consumer Protection in Financial Services, P3, P5 available at: 

http://www.consumersinternational.org/media/1304733/cifinancialreport2011_g20.pdf 

11 D. J. Galligan, 1996. 

12 the UNCTAD Implementation report (April 2013) in which it states in para 43. 

13 See Resolution 2015, P2 

14 See Consultation 2013 

http://www.consumersinternational.org/media/1304733/cifinancialreport2011_g20.pdf


      

UNCTAD has then formed several working groups to study specific areas and propose new 

guidelines. The areas include E-commerce, Financial Services, and Implementation of UNGCP. From 

these studies have emerged the Guidelines 2015, which mark the most significant progress to date 

in achieving international consensus on Consumer Protection, and in setting common standards for 

consumer protection legislation, enforcement institutions, and redress systems. 15 

Part 2 Due Process of Consumer Protection 

The Guidelines and Due Process 

The new Guidelines on consumer protection introduced in December 2015 by the General Assembly 

Resolution, referred to as Guidelines 2015, are a major advance in the international recognition 

and protection of the rights of consumers. The guidelines are directed at and impose duties on 

both member states and private businesses. Member states are under an obligation to adopt the 

standards and implement them in manner compatible with local conditions; businesses are required 

to conform to the standards stated in the guidelines as well as those imposed by national 

authorities. 

Among the various subjects covered in the guidelines, we propose here to concentrate on those:  

(i) concerned with the treatment of individual consumers, and 

(ii) the arrangements for resolving disputes between consumers and business.  

The reason is straightforward: the basic principle of consumer protection is that 

consumers be treated fairly and respectfully, which means crucially that rights created 

by legal standards, nationally and internationally, are respected. To respect rights there 

must be in place mechanisms for resolving disputes and guaranteeing redress. There 

are of course other aspects of consumer protection of comparable importance, but the 

issues we deal with here are both vital to sound systems of protection and have 

suffered unwarranted neglect. 

As to the first subject, the standards of consumer protection provide for, indeed place 

emphasis on, the fair and equitable treatment of consumers. As to dispute resolution, 

member states should provide for institutions and processes for the receiving complaints, 

adjudicating the merits, and ensuring adequate redress. The processes 

15 See Resolution 2015, P2 



      

should be ‘fair, effective, transparent, and impartial’: Guidelines 2015: F.37]; they 

should in addition be accessible, cheap, and fast: Guidelines 2015: F. 14]. These ideas 

and principles are an accurate expression of the constitutional concept of Due Process. 

Although the term Due Process is not used, the Guidelines 2015 have the effect of 

importing the concept into consumer protection nationally and internationally.  

Understanding Due Process 

Due Process is one of the principal concepts of modern constitutional systems. In its primary 

constitutional form, it is an important element in regulating relations between the citizen and the 

state, where by state we mean the administrative and executive entities of a state legal system. But 

Due Process extends beyond citizen-state relations and applies in any context where two or more 

parties are involved in a way that affects their respective rights and interests. The idea central to Due 

Process is that, where rights or interests are affected, the person should be treated fairly. Fairness 

has a procedural and a substantive content: 

 substantive fairness means that a person is treated in accordance with the legal 

standards applying in a given context; 

 procedural fairness requires procedures that lead to the substantively fair outcomes, while 

at the same time respecting other general values and principles of the society. 

Nowadays scholars tend to concentrate on the procedural aspect of due process; however 

historically the dual aspects – the procedural and the substantive - have gone together and are 

interrelated, so there is no reason for separating them too strictly. 16 

It is hard to know when the foundations of the doctrine were first laid; but the British Magna Charta 

of the thirteenth century enshrines the doctrine in English Common Law, after which it became an 

essential element in the development of the Common Law and in the drafting of Statutes. The 

British experience has been repeated in many other countries and is the basis of the doctrine of due 

process enshrined in the constitution of the United States and many other jurisdictions. The doctrine 

gradually spread to include actions and decisions by administrative officials and regulatory agencies, 

so that by the end of the twentieth century, it is taken for granted that Due Process penetrates the 

total system of government and administration. 

Due Process appears in treaties and conventions, such as, the European Convention on Human Rights, 

while it is a fundamental tenet of the law of the European Union.17 Although the process of 

16 See D. J. Galligan 1996, P172. 

17 See D. J. Galligan 1996, P212. 



      

adoption and development has been uneven in numerous other jurisdictions, it is accurate to say that 

Due Process is widely acknowledged as one of the foundation stones of a constitutional and legal 

order.18 In considering due process in relation to consumer protection, it is important to keep in mind 

two general points: one is the union of procedural and substantive elements; the other the 

universality of due process, by which we mean it applies to any context where the rights and 

interests of one are affected by the decisions and actions of another.  

General Principles of Due Process on Consumer Protection 

In considering due process in relation to consumer protection, there are two main issues to consider: one 

is the content of due process, the general principles contained within it; the other is what due process 

means in practical terms in relation to consumer protection. 

As to the general principles, drawing on a study conducted by one of the authors of this essay, Due 

Process and Fair Procedures, we suggest the following features are of central importance in constituting 

a complete sense of due process. 

 Due process depends ultimately on a moral position that each persons, whatever their 

position or status, should be treated fairly. That is in turn is based on a notion of respect for 

the autonomy and dignity of each person. 

 Fair treatment serves as threshold below which the treatment of any person should not 

fall. It is the difference between being a citizen or a slave. As historically conceived in 

Roman Law and later, a slave has no right to be treated with dignity and respect, the 

status of slavery being defined by the absence of rights. Whereas a citizen is entitled at 

a minimum to be treated as a person who has rights and interests that ought to be 

observed. 

 Fair treatment then is the intermediate principle between respect for persons and practical 

processes. The formula is: respect for persons > fair treatment > substantive standards> 

processes. 

 The criterion of fair treatment is that the person’s rights are respected and upheld. 

Respecting a right requires: first, clear legal standards stating and defining the right; 

and secondly, having available institutions and procedures to support and apply the 

standards. 

18 See D. J. Galligan, 1996, P167. 



     

 In many contexts of administrative discretion, rights are not directly at stake but 

interests less than rights may be affected. Although there is no right to a particular 

outcome, fair treatment requires that the discretion be exercised according to 

established legal principles, which include the right to have one’s case properly and 

reasonably considered. 

 Exactly what procedures are required by fair treatment depends on context, which 

means the practical procedures of fair treatment are influenced and shaped by the 

nature and gravity of the rights or interests at stake. For this reason, the procedures of 

a criminal trial are more exacting than those in applying for a licence to conduct some 

activity. The first step, therefore, in any area of decision-making is to identify the right 

or interest at stake; then to consider what procedures are required by fair treatment in 

relation to that right or interest. 

 What institutions and procedures meet the standards of due process is a practical judgement 

about how best to reach fair and accurate decisions in a given context. The practical 

judgement depends on experience, common sense, trial and error, etc. there is no magic 

formula to apply. 

 In certain exceptional circumstances, which ought to be clearly defined by law, rights may 

legitimately be compromised or overridden in the public interest. Fair treatment requires 

that in such cases there be suitable procedures to ensure the exceptional circumstances 

are made-out. 

 In relation to general policy decisions, that is, actions taken in the public interest, where to 

route the new highway, whether to allow a new shopping mall to be built, etc. Each person 

has an interest, namely clean environmental, safety, quality of life, but no right. Fair 

treatment requires that each be able to participate in various ways in the decision-process: 

know the case, question the evidence, contest the wisdom, etc. 

 Procedures need resources, but resources are limited. How much may be allocated to 

fair treatment and due process is a policy matter or each nation or organization. Two 

principles should guide the decision: one, since protecting rights is a vital element of 

good government, the distribution of resources should be proportionate to other 

purposes of government; the other, the principle of proportion also applies in the 

distribution of resources among the many areas of decision affecting rights and 

interests. The second level of distribution is guided by the gravity of the right or 

interest at stake. 



      

 Fair treatment and therefore due process is aimed primarily at protecting tangible rights and 

interests. It goes beyond that, however, and includes protecting other important social 

values. Examples are: not to incriminate oneself, to be heard in one’s defence, not to be 

treated oppressively, timely decisions, etc. Values such as these are fundamental to a society 

and should be respected in the design of procedures. 

Due process for consumers 

Everyone is a consumer. What then does fair treatment and due process require with respect to 

consumers? Applying the above principles, we propose the following guidelines. 

 Consumers are a widely diverse group, ranging across many different contexts. The 

first principle is that no one should be excluded from the protection offered by the 

legal system. 

 The fair treatment of consumers means protecting their rights and interests by due process. 

What rights and interests consumers have is determined by the legal standards of a national 

or international legal order. 

 Due process for consumers includes making available institutions and procedures for 

resolving disputes when things go wrong and providing redress. 

 Since the purpose of due process for consumers is to apply accurately and fairly the laws 

conferring and defining their rights and interests, and to provide the measures for enforcing 

such laws. 

 In designing the procedures required by due process for consumers, the following 

considerations should be taken into account: 

(i) gravity of the right or interest is issue; 

(ii) the difficulties implicit in deciding the case; 

(iii) ease of access by the consumer; 

(iv) low cost to the consumer; 

(v) the need to treat the consumer respectfully in considering complaints;  



      

(vi) timeliness in decision-making. 

Part 3 Obstacles and stumbling blocks: practical considerations 

While the principles for designing an ideal system of consumer protection are now clear, applying them 

to the real and imperfect world confronts several obstacles and stumbling blocks. 

 Member states vary widely in their capacity to adopt adequate protection of consumers’ 

rights, and in particular to design and make function the institutions and procedures of 

due process. The consequences of legal, economic, political, and cultural variat ions and 

levels of development have a major impact on the levels of protection offered to 

consumers. 

 The practical solution is for each country to do its best to adopt and implement the laws, 

institutions, and procedures needed for satisfactory consumer protection. What is 

important is that every member state, whatever its stage of development, first, should 

understand the seriousness of consumer protection and its importance for good 

government and contented citizens; and, secondly, should make its best ef forts to put in 

place the best system it can afford, bearing in mind competing demands on the national 

purse. 

 In order to assist member states in achieving these goals, it would be useful if UNCTAD 

were to form a special committee of experts on due process in relation to consumers’ 

rights. The committee should be available to consider and help solve the particular 

problems faced by member states. 

 Such a committee should be charged with drawing-up a set of guidelines on Due 

Process in Relation to Consumers. Such guidelines would supplement the general 

Guidelines 2105 The due process guidelines would state the best practices, which each 

state would then aim to follow. The guidelines should contain practical advice on how a 

member state can design a system of due process and work towards best practice. 

 A system of monitoring progress in member states should be initiated. Monitoring 

would be undertaken at the request of a member state; it would be conducted by 

members of the expert committee on due process. 



      

 The international harmonization of standards, institutions, and procedures would be useful in 

facilitating the increasing occurrence of cross-border consumer activity and the resulting need 

for cross-border disputes. 

 The increasing use of e-commerce poses new questions for the fair treatment of 

consumers and the consequential issues of due process. The proposed UN committee 

should be responsible for developing further guidelines in relation to e-commerce. 

Part 4 UNGCP and Cross-Regional Harmonization (One Belt One Road 

Initiative) 

A recent development of immense importance is the launching of the One Belt One Route initiative by 

the Chinese government. One Belt One Route, referred to as OBOR, is a re-creation of the Old Silk 

Road, which opened-up trade from China to the Mediterranean. OBOR is based on the same idea: the 

proposed overland and maritime routes will extend from China to Europe and Africa by building a 

trade and infrastructure network. China has signed agreements with more than 50 countries on 

jointly building the routes and production capacity. More than 100 countries and international 

organizations have participated in the initiative. 

The consequences for consumers are significant. 

 The most immediate will be a major increase in consumer activity. 

 Another likely consequence is that much of that activity will be both cross-border and 

e-commerce. The power of the internet will allow trade across nations remote from 

each other. 

 This leads to a third consequence: a heightened need for reconsideration of consumer 

protection in this vastly extended market-place, marked by different languages, different 

attitudes to doing business, and different notions of what is fair and acceptable in 

exchange. 

 The combination of such factors demonstrates the pressing need to re-consider and 

possibly re-formulate the elements of fair treatment of consumers and how best to 

protect their rights and interests in a global market-place. 

 Understandings of fair treatment in turn will influence the scope and application of due 

process. 



      

We merely mention these matters here to bring to attention the potential impact of OBOR on 

consumer protection, leaving open for further research and reflection the practical steps that may 

need to be taken to ensure fair treatment and in the design of institutions and procedures to secure 

due process. 

Oxford University has established a major programme to conduct research into and to encourage 

discussion of the issues for consumer protection. (https://www.law.ox.ac.uk/one-belt-one-road) 

Interested experts are welcome to join the discussion. 

https://www.law.ox.ac.uk/one-belt-one-road)

