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Abstract— This article analyses the UK legal framework on three 
related topics, with particular focus on the ethical issues they raise: 
(1) the donation of human tissue by children to be used in the 
treatment of sick siblings with matching tissue types (saviour 
siblings), (2) the commercialisation of organ donation and (3) the 
commercialisation of surrogacy. After setting out the relevant law 
on these issues, the article will consider the rationales behind 
protecting the body from commodification in the first place. It 
shall then apply these rationales to the specific debates 
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surrounding saviour siblings, commercial organ donation and 
commercial surrogacy, as well as considering the specific 
arguments against each. The article concludes that whilst the law 
strikes a right balance in the context of saviour siblings, it fails to 
do the same in the context of organ donation and surrogacy by 
failing to recognise the value of their commercial use. Crucially, I 
argue that the concerns regarding the commercialisation of organ 
donation and surrogacy are overstated and can be mitigated by 
establishing a regulatory framework similar to that which 
currently regulates the creation of saviour siblings.  
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Introduction 

For some, advances in modern medicine have brought new hope 
to individuals and families struggling with life-threatening 
conditions and reproductive issues. For others, relatively new 
practices such as the creation of saviour siblings, surrogacy and 
organ transplants raise a set of serious ethical concerns regarding 
the welfare of those participating in these practices. Whether 
these concerns ought to outweigh the risks and disadvantages 
posed by the current restrictive regulation of these practices will 
be the subject matter of this article. The article’s structure is as 
follows.  

Section 1 first sets out the relevant law for the regulation 
of these practices. Section 2 will then address the preliminary 
question of why we seek to protect the body from 
commodification in the first place. In particular, it evaluates the 
arguments made by Margaret Radin on this subject and makes 
two counterarguments.1 The first is that we must unpick our 
intuitions concerning what is morally impermissible; moral 
intuitions alone do not provide a stable basis for rejecting a 
practice. The second is that the claim that market discourse is 
antagonistic to the interests of personhood is overstated. Next, 
section 3 argues that the current law adequately deals with the 
more specific objections of commodification and harm in relation 
to the creation of a child whose tissue can be used to provide 
treatment for the condition of a seriously ill sibling. The emotive 
term ‘saviour siblings’ has come to be used in such cases and will 
be used throughout the article, though the practice is officially 
known as preimplantation tissue typing. Section 4 then engages 
with the three most salient arguments against legalising the 
practice of commercial organ donation and surrogacy. First, it 

 
1 Margaret Radin, ‘Market-Inalienability’ (1987) 100 HLR, 1849. 
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provides a brief evaluation of the concerns of commodification, 
specifically in the context of commercial organ donation and 
surrogacy. Second, it addresses fears of inequity and exploitation. 
Third, it considers whether commercialisation would detract from 
the practices’ inherent value in fostering interpersonal 
relationships. Section 5 concludes that the current regulatory 
system for the creation of saviour siblings should be maintained 
and should form the template for regulating commercial organ 
donation and surrogacy.   

 

 

1. The Current Law 

A. Saviour Sibling Selection 

The option for families to give birth to a saviour sibling was held 
to be legal by the seminal House of Lords case, Quintavalle v 
Human Fertilisation and Embryology Authority (Quintavalle).2 In 
general, assisted reproductive technologies (ARTs)3 are regulated 
by the Human Fertilization and Embryology Act 1990 (HFE Act 
1990), which created the Human Fertilisation and Embryology 
Authority (HFEA). The HFEA issues guidance on ARTs and 
licenses their use. Under section 3(1) of the HFE Act, it is a 
criminal offence to bring about the creation of an embryo except 
under licence from the Human Fertilisation and Embryology 

 
2 [2005] UKHL 28. 
3 These include, inter alia, In Vitro Fertilisation, Intra-Uterine 
Insemination, In Vitro Maturation, Vitrification, and Intra-Cytoplasmic 
Sperm Injection. 
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Authority (HFEA).4 Although the medical authority in Quintavalle 
had been granted a licence by the HFEA, the legality of the licence 
was challenged by the group Comment on Reproductive Ethics 
(CORE). Its application succeeded before Maurice J, but failed 
before the Court of Appeal and the House of Lords, thereby 
clarifying that the HFEA can continue to issue licences for the 
creation of a saviour sibling.   

 In addition, the legality of the creation of saviour siblings 
was further clarified by the HFE Act 2008, which amended the 
1990 Act. Pursuant to the 2008 Act, the creation of saviour 
siblings is permissible, subject to certain qualifications.5 For 
example, it can only be used in the case of siblings6 and paragraph 
1ZA(1)(d) states that the creation of a saviour sibling is 
impermissible if it is planned that a whole organ is to be donated. 
Only bone marrow, umbilical cord blood stem cells, or other 
tissue may be used.7 Moreover, when a clinic is deciding the 
appropriateness of preimplantation tissue typing, it must consider 

 
4 See also paragraphs [7]-[9] of Lord Hoffmann’s judgment for full 
discussion of the history of the Act and details regarding its 
application.  
5 Of particular importance is paragraph 1ZA(d) of Schedule 2 of the 
1990 Act, which allows testing where a person (‘the sibling’) who is the 
child of the persons whose gametes are used to bring about the 
creation of the embryo (or of either of these persons) suffers from a 
serious medical condition which could be treated by umbilical cord 
blood stem cells, bone marrow or other tissue of any resulting child, 
establishing whether the tissue of any resulting child would be 
compatible with that of the sibling. 
6 See paragraph IZA(1)(d) which is concerned with ‘tissue typing’ and 
sole reference to ‘the sibling’. 
7 For reasons of space, whether this distinction is justified is beyond 
the scope of this article.   
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the condition of the affected child,8 the possible consequences for 
any child who may be born as a result,9 and the family 
circumstances of the people seeking treatment.10 

B. Commercial Organ Donation and Surrogacy  

By contrast, while neither surrogacy nor organ donation is illegal, 
it is nevertheless an offence to arrange, negotiate or even offer to 
negotiate such exchanges on a commercial basis,11 as is 
advertising such services.12 However, the prohibitions on 

 
8 Human Fertilisation and Embryology Authority Code of Practice 
2018 (HFEA Code 2018) [10.25]: (a) the degree of suffering associated 
with their condition; (b) the speed of degeneration in progressive 
disorders; (c) the extent of any intellectual impairment; (d) their 
prognosis, considering all treatment options available; (e) the 
availability of alternative sources of tissue for treating them, now and 
in the future; and (f) the availability of effective therapy for them, now 
and in the future.  
9 ibid [10.26]: (a) any possible risks associated with embryo biopsy; (b) 
the likely long-term emotional and psychological implications; (c) 
whether they are likely to require intrusive surgery as a result of the 
treatment of the affected child (and the likelihood that this will be 
repeated); and (d) any complications or predispositions associated with 
the tissue type to be selected. 
10 ibid [10.9]: (a) the views of the people seeking treatment in relation 
to the condition to be voided, including their previous reproductive 
experience; (b) the likely degree of suffering associated with the 
condition; (c) the availability of effective therapy, now and in the 
future; (d) the speed of degeneration in progressive disorders; (e) the 
extent of any intellectual impairment; (f) the social support available; 
and (g) the family circumstances of the people seeking treatment. 
11 Surrogacy Arrangements Act 1985, s 2(1). Notably, neither the 
commissioning parents nor the surrogate can be guilty of this offence 
under s 2(2). The prohibition of commercial dealings in human 
material for transplantation is set out in the Human Tissue Act 2004, s 
32(1). 
12 Surrogacy Arrangements Act 1985, s 3; Human Tissue Act, s 32(2).  



ISSUE X (2021)             271 

payment for organs and surrogacy are not as strict as it might first 
appear. Crucially, in section 32(7) of the Human Tissue Act 2004, 
the prohibitions on reward do not apply to expenses incurred in 
removing, storing or transporting the donated organ. Nor do they 
include payments to cover the loss of earnings of a person 
donating an organ.13 

 Importantly, payments can be made to cover a 
surrogate’s expenses. The courts have interpreted this provision 
widely, using it to give primacy to the welfare of the child whilst 
essentially overlooking dimensions of profit. The first reported 
case which illustrates this is Re C (Application by Mr and Mrs X),14 
which considered section 54(8) of the HFE Act 2008. In this 
domestic surrogacy case, the commissioning parents had been 
misled by the surrogate to believe that she would suffer loss of 
earnings although she had not previously been in employment. As 
such, parts of the payments made to the surrogate by the 
commissioning parents were not reimbursement of reasonably 
incurred expenses when caused by the pregnancy. Wall J 
determined that the court had the power to give retrospective 
authorisation to such payments.15 Citing Latey J’s judgment in Re 
Adoption Application (Payment for Adoption),16 His Lordship noted 
that it would be ‘draconian’ to prohibit adoption in all instances 
in which there is an element of profit.17 His Lordship accepted 
the test posited by Latey J, which balanced all the circumstances 
with the welfare of the child, as the ‘correct one’.18 Thus, though 
Wall J gave weight to the reasonableness of the sum provided to 
the surrogate, and the commissioning parents’ lack of knowledge 

 
13 Human Tissue Act 2004, s 32(1). 
14 [2002] EWHC 157 (Fam). 
15 ibid [29]-[35]. 
16 [1987] Fam 81. 
17 Re C (n 14) [29]. 
18 ibid [30]. 
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regarding the surrogate mother’s lack of employment (and 
therefore the lack of lost income), His Lordship stressed the 
genuine nature of the couple’s intention and the love that the 
child would receive.19  

 Concern for the welfare of the child was elevated further 
by the importation of section 1 of the Adoption and Children Act 
2002 into the court’s determination of parental orders under s 54 
of the HFE Act 2008. Notably, the courts have shown in Re P-
M20 that they are even more willing to authorise payments to 
organisations acting commercially, provided the child’s welfare is 
ensured. Re P-M underlined that it would take the ‘most 
exceptional case’ to refuse a parental order.21 Here, Theis J 
clarified that the ambit of section 54(8) was not limited to 
payments made to the surrogate mother but extended to 
payments made to an organisation which is effectively acting on 
a commercial basis.22 Her Ladyship recognised that the sum paid 
went beyond reasonable expenses.23 Yet, she also noted that what 
constitutes a reasonable sum for the facilitation of surrogacy 
arrangements is ‘determined by what people are prepared to 
pay’.24  

In summary, the creation of saviour siblings is permissible, 
subject to certain qualifications, whereas payment beyond 
covering an organ donor’s or surrogate’s expenses is not. 
However, in the context of surrogacy, the courts have adopted a 

 
19 ibid [34].  
20 [2013] EWHC 2328 (Fam).  
21 ibid [19]. 
22 ibid [15]. 
23 ibid [17]. 
24 ibid [21]. This was confirmed in Re C (n 14) [34] in which Theis J 
held that notwithstanding an element of commercialisation, there was 
no moral taint because the child was living in a home environment 
where he was cherished and loved. 
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generous interpretation of what constitutes reasonable expenses 
and given priority to the welfare of the child in instances where 
the surrogate and surrogacy agency clearly profit. How widely the 
courts will interpret the prohibition on commercial exchanges in 
the context of organ selling is yet to be tested. The main 
arguments used to justify the law’s restrictive approach to the sale 
of organs and surrogacy services are examined below.   

 

 

2. Why do we Protect the Body from 
Commodification? 

A. The Arguments  

Margaret Radin’s piece ‘Market-Inalienability’25 provides us with 
a set of arguments against the commodification of the body. She 
argues that market discourse26 itself might be antagonistic to the 
interests of personhood, which she defines as a commitment to 
‘an ideal of individual uniqueness.’27 This is because systematically 
conceiving of personal attributes as fungible objects is threatening 
to personhood, as it detaches that from a person which is integral 
to them. She maintains that bodily integrity is an essential 
attribute, not detachable from the body. Therefore, she reasons, 

 
25 Radin (n 1). 
26 By which I mean adopting the kind of rhetoric used when dealing 
with fungible goods (in a marketplace). The concern is that such 
rhetoric does harm to an ideal of uniqueness because of the equalising 
nature of ascribing monetary value to something. There is a concern 
that something becomes interchangeable, and is therefore no longer 
unique, once this kind of discourse is employed. 
27 Radin (n 1) 1885.  
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‘hypothetically valuing my bodily integrity in money is not far 
removed from valuing me in money.’28 This, she concludes, is 
‘intuitively wrong’ because it makes public what is otherwise 
personal and means we must accept an inferior conception of 
human flourishing by ‘reduc[ing] the conception of a person to 
an abstract, fungible unit with no individuating characteristics.’29 
This position, when considered in the specific context of 
justifying the permissibility of saviour siblings, organ selling and 
commercial surrogacy, can be challenged on two grounds, 
explored below.  

B. Unpicking Our Intuitions  

First, Radin’s reliance on what is ‘intuitively wrong’ needs to be 
addressed as she uses phrases such as ‘deep intuitive appeal’,30 
‘intuitive grasp’,31 and appeals to our ‘aversion to 
commodification’.32 On the one hand, the British Medical 
Association (BMA) has suggested that intuition can be a useful 
component of ethical guidance, even if dangerous when used 
alone.33 Indeed, it is unlikely that ethical guidance issued to 
medical professionals that goes against the dictates of their 
conscience would be respected or effective. On the other hand, 
sceptics, such as Ruth Macklin, claim that the perception of 
something as ‘“yuck” is a conversation stopper, not an 
argument.’34 The way to reconcile these opposing views is to dig 

 
28 ibid.  
29 ibid. 
30 ibid 1926. 
31 ibid. 
32 ibid 1928.  
33 A Sommerville, ‘Juggling Law, Ethics, and Intuition: Practical 
Answers to Awkward Questions’ (2003) 29(5) JME 281. 
34 Ruth Macklin, ‘Can one do good medical ethics without principles?’ 
(2015) 41(1) JME 75. 
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deeper in order to see what underpins the intuitive aversion to 
these practices. This way, we can give weight to those feelings 
without them stifling the discussion.  

 Two arguments support Radin’s claims of the existence 
of an intuitive aversion to commodification. The first is grounded 
in dignity, the significance of which principle is recognised by the 
Council of Europe’s Convention on Human Rights and 
Biomedicine.35 However, as Beyleveld and Brownsword have 
usefully noted, the principle can be used as both a means of 
empowerment and as a constraint.36 Dignity as empowerment 
sees human dignity as a source of rights. It requires the respecting 
of individual choices such that they may live an autonomous life.37 
Dignity as a constraint refers to what a community regards as 
special about individuals. For example, Killmister highlights that 
whereas autonomy is concerned with self-government, dignity is 
concerned with self-worth.38 Thus, even in the case of separated 
bodily material or deceased bodies, which can no longer be 
autonomous, the same principle of dignity should apply. For 
example, using a human head as a cereal bowl falls below the 
standard of how we would like to be treated and offends our 

 
35 Quoted in Jackson, Medical Law and Ethics (4th edn, OUP 2016) 25: 
‘to take such measures as are necessary to safeguard human dignity and 
the fundamental rights and freedoms of the individual with regard to 
the application of biology and medicine’.  
36 Beryck Beyleveld and Roger Brownsword, ‘Human Dignity and the 
New Bioethics: Human Dignity as Constraint’ in Beyleveld Deryck 
(ed), Human Dignity in Bioethics and Biolaw (OUP 2001). 
37 See Joseph Raz, ‘The Rule of Law and its Virtue’ in The Authority of 
Law: Essays on Law and Morality’ (Clarendon Press 1979) 221. He argues 
that ‘respecting people’s dignity includes respecting their autonomy’. 
38 Suzanne Killmister ‘Dignity: not such a useless concept’ (2010) 36 
JME 160.  
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conception of self-worth, even when using it as such is not an 
infringement on autonomy per se.  

Indeed, it is this latter conception of dignity that seems 
to capture Radin’s views best. At various points in her article, she 
refers to ‘an ideal of human flourishing’.39 In fact, this notion of 
human flourishing is deemed by some, notably Foster, to be 
central to the principle of dignity.40 However, Radin never defines 
this ideal. We can only find, in a footnote, an explanation that ‘all 
we can do is reflect on what we know about human life and 
choose the best from among the conceptions available to us’.41 
Importantly, she does recognise that ‘we should not accept a 
conception of human flourishing that excludes our understanding 
of politics as (also) community self-determination, excludes our 
understanding of reproductive capacity as essentially human and 
personal’.42 This recognition of the importance of self-
determination and reproductive capacity as ‘essentially human 
and personal’ is fundamentally at odds with her unqualified 
assertion that ‘[c]ommodification brings about an inferior form 
of human life’.43 In fact, section 3 will argue that the permissibility 
of saviour siblings, commercial organ donation and commercial 
surrogacy can respect the self-determination and reproductive 
autonomy of its community. Ultimately, as Cochrane has argued, 
dignity as constraint is used by those who want to stop people 
who they believe are behaving immorally. 44  

 
39 Radin (n 1) 1849, 1903, 1923.  
40 Charles Foster, Dignity in Bioethics and Law (Hart Publishing 2011) 6.  
41 Radin (n 1) 1884.  
42 ibid.   
43 ibid. See also pages 1872, 1886, 1908, 1912 and 1927.  
44 Alasdair Cochrane, ‘Undignified Bioethics’ (2010) Bioethics 24(5) 
234. 



ISSUE X (2021)             277 

The second argument is rooted in the generally accepted 
principle of the sacredness of life. From a religious perspective, 
there are members of religious groups that think that humankind 
was created in God’s image and, therefore, that the body is 
inherently sacred.45 Although full discussion of the religious 
dimension of this principle is beyond the scope of this article,46 it 
is important to acknowledge its existence in light of how widely 
held the view is.  

There is also a secular basis for this argument.47 In 
chapter three of Ronald Dworkin’s Life’s Dominion, he observes 

 
45 In the Hebrew Bible, at Genesis 1:26-28: ‘And God created man in 
His image’. Genesis 9:6: ‘One who spills the blood of man, through/by 
man, his blood will be spilled, for in God’s image he made man.’ In the 
New Testament, see 1 Corinthians 11:7: ‘For a man ought not to have 
his head covered, since he is in God’s image and glory’. Although the 
Quran stresses that nothing is nothing is akin to God (Surah Ash 
Shura, verse 11), it echoes the other two Abrahamic religions in noting 
that God created Adam in his own image (Sahih Bukhari Hadith n 
6227). Outside of the three Abrahamic religions, in the Buddhist 
tradition, the body and mind are believed to be mutually dependent. 
The body or physical form is considered one of the five skandhas, the 
five interdependent components that constitute an individual—Liz 
Wilson, ‘Perspectives on the Body’, in Robert Buswell Jr (ed), 
Macmillan Encyclopaedia of Buddhism (New York: Macmillan Reference 
2004) 63.  
46 For reasons of space and due to the spectrum of views within 
different religious groups that I cannot possibly hope to accurately 
represent. Further, there is a sound argument against basing the law on 
religious views in light of the multicultural nature of society in the UK. 
Giving too much weight to the religious views of one group may result 
in majoritarian, or even minoritarian, rule over those who do not share 
these views.  
47 See also Margaret Somerville, Death Talk (McGill-Queen’s University 
Press 2001) who also emphasises the ‘secular sacred’. In particular, she 
stresses the ‘deeply intuitive sense of relatedness or connectedness to 
other people and to the world and universe in which we live’. Again, 
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that there is a general consensus of regret when human life, once 
begun, ends prematurely.48 In addition to noting that the idea of 
intrinsic value is familiar in our shared scheme of values,49 he 
attempts to justify this claim by reference to his conception of the 
sacredness of life. Dworkin shows that our varying senses of the 
sacred or inviolate lies either in association with some other value, 
like a flag with its country, or because of the human, natural or 
divine process that brought the sacred object or entity into being. 
The essence ‘of the sacred lies in the value that we attach to a 
process or enterprise or project rather than to its results 
considered independently from how they were produced’.50 Our 
reverence towards our bodies, then, extends from the value we 
ascribe to life. This is because our bodies constitute the boundary 
and the expressive link between our subjective and objective 
world, as well as the site where all the processes of life happen.  

However, we can accept the notion that the body is a 
vessel for personhood and still also recognise that the body’s 
capacity to be such a vessel is not threatened when we use or 
modify specific parts of the body. What makes us valuable is not 
affected by our choice to use our body instrumentally or to 
modify it. This is made clear by the fact that we do not only 
consider whole, unmodified bodies to be valuable or the only 
suitable vessels of personhood. The aversion towards 
commercialising organ selling, such as kidneys or parts of the liver 
(where their removal does not pose an imminent threat to one’s 

 
see also: Somerville, ‘Deathbed disputation’ (2002) 167 CMAJ 651, 
654.  
48 Ronald Dworkin, Life’s Dominion (Vintage 1994) 86. 
49 ibid 90-94. Dworkin points to a collective sense that much of what 
we think about knowledge, experience, art and nature presupposes that 
in various ways each is valuable in themselves and not just for their 
utility or for the pleasure or satisfaction that they bring us. 
50 ibid 97. 
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health) and surrogacy are a result of society’s taboos as opposed 
to an objective difference between such practices and other, 
accepted practices. For example, undergoing some types of 
cosmetic surgery poses similar health risks to those posed by 
organ transplants.51 In fact, in 52 studies comprising 118,426 
living kidney donors and 117,656 nondonors, there was no 
evidence suggesting higher risk for all-cause mortality, 
cardiovascular disease, hypertension, type 2 diabetes, or adverse 
psychosocial health outcomes in living kidney donors than in 
nondonor populations.52 Such evidence accounts for long-term 
risks too, as the average follow-up in these studies was 1 to 24 
years.53 

Moreover, the law does not only permit minor cosmetic 
alterations, such as laser hair removal or lip fillers. The law 
permits radical changes to the body, such as breast implants, pulling 
out one’s teeth and even piercings in parts of the body that are 
full of nerve endings that can be damaged as a consequence.54 

 
51 Giuliano Testa, Erica Carlisle, Mary Simmerling, and Peter Angelos, 
‘Living Donation and Cosmetic Surgery: A Double Standard in 
Medical Ethics?’ (2012) 23(2) JCE 110 
<https://pubmed.ncbi.nlm.nih.gov/22822698/> accessed 20 
November 2020. 
52 Linda O’Keeffe, Anna Ramond, Clare Oliver-Williams, et al., ‘Mid- 
and Long-Term Health Risks in Living Kidney Donors: A Systematic 
Review and Meta-analysis’ (2018) 168(4) Annals of Internal Medicine 
276 <https://pubmed.ncbi.nlm.nih.gov/29379948/> accessed 19 
March 2021. 
53 ibid. 
54 For example, tongue piercings are frequently accompanied by a small 
amount of nerve damage, even if the procedure has been properly 
carried out. Notwithstanding this risk, the patient will be informed of 
these risks and is free to go ahead with the procedure. Dirk Ziebolz, 
Else Hornecker, Constatin Von See and Rainer Mausberg, 
‘Complications of Tongue Piercing: A Review of the Literature and 
Three Case Reports’ (2009) 10(6) JCDP. 
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Similarly, the procedure of Botox is carried out by injecting an 
individual with the bacterium Clostridium botulinum, which is the 
same toxin that causes life-threatening food poisoning botulism.55 
In small doses, however, its use is considered safe.56 Thus, we can 
see that the law also permits individuals to pay for procedures 
which carry risks that are separate and additional to those relating 
to a faulty operation. Most importantly, the law permits such 
practices because the risks are sufficiently low as to be outweighed 
by other salient considerations.  

In all the aforementioned examples, the intactness of the 
body is compromised and yet, in the case of plastic surgery, the 
law does not allow an intuitive aversion to dictate what is or is not 
permissible. Indeed, the perception that an organ such as a liver 
(which is regenerative) is substantially different than skin is 
misconstrued. After all, the skin is the body’s largest organ.57 The 
additional argument that putting a monetary value on an organ 
donation is dehumanising is considered and rejected below.  

Finally, in the case of surrogacy, we must remember that 
we permit individuals to undergo dangerous construction work 
for the sake of payment. Such jobs often pay a premium because 
the integrity of the body is at risk. This risk arises from the 
possibility of negligence, as a momentary lapse of concentration 
can result in disastrous consequences. However, such work is also 

 
55 ‘Botulism’ (NHS UK, 2018) 
<https://www.nhs.uk/conditions/botulism/> accessed 12 November 
2020. 
56 Timothy Coté, Aparna Mohan, Jacquelyn Polder, et al., ‘Botulinum 
Toxin Type A Injections: Adverse Events Reported to the US Food 
and Drug Administration in Therapeutic and Cosmetic Cases’ (2005) 
53(3) JAAD 407. 
57 ‘Skin And How It Functions’ (Science, 2017) 
<https://www.nationalgeographic.com/science/health-and-human-
body/human-body/skin/> accessed 5 February 2021. 
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inherently harmful, notwithstanding the absence of negligence, 
because it invariably takes place in very dirty, dusty and polluted 
environments. For example, in Wilsher v Essex Area Health 
Authority,58 Lord Bridge distinguished between the ‘innocent’ and 
‘guilty’ dust particles that the claimants in Bonnington Castings Ltd v 
Wardlaw59 and McGhee v National Coal Board60 were exposed to. 
Although such a distinction can help the court in deciding 
whether or not the element of causation is present in a negligence 
claim, the distinction rests on a fiction. Both dust particles are 
guilty of adversely affecting a worker. Thus, in both the case of 
construction work and commercial surrogacy, the sanctity of the 
body has been compromised and there is a commercial 
dimension. Yet, only the latter is, according to statute, legally 
impermissible.61   

In fact, the Health and Safety Executive estimate that around 
four percent of construction workers suffer from a work-related 
illness every year, and 3% sustain a work-related injury.62 The 
total figure of 7% risk of injury is analogous to the 8% of 
pregnancies that involve complications that, if left untreated, may 
harm the mother or the baby.63 In both instances, decisions over 
our body are an expression of our personhood which, as Radin 
notes, concerns ‘individual uniqueness’. Therefore, to 

 
58 [1988] 1 All ER 871 at 1087H and 1088A-B. 
59 [1956] AC 613. 
60 [1973 1 WLR 1. 
61 Surrogacy Arrangements Act 1985, s 2(1). 
62 ‘Injuries on Construction Sites’ (Designing Buildings Wiki, 10 May 
2021)  
<https://www.designingbuildings.co.uk/wiki/Injuries_on_constructio
n_sites> accessed 14 March 2021. 
63 ‘Four Common Pregnancy Complications’ (John Hopkins Medicine, 
2001) <https://www.hopkinsmedicine.org/health/conditions-and-
diseases/staying-healthy-during-pregnancy/4-common-pregnancy-
complications> accessed 14 March 2021.  
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paternalistically disallow the commercialisation of surrogacy and 
organ donation due to an intuitive aversion would render the law 
arbitrary. Given the similarities between the practices, such 
interventions should be guided by the same ethical concern for 
one’s autonomy. In summary, then, the ‘intuition’ Radin discusses 
is an inadequate basis upon which to reject the partial 
commodification of the body. 

C. Market Discourse as Antagonistic to 
Personhood  

Second, and relatedly, the concern that market discourse is in 
itself antagonistic to the interests of personhood, which Radin 
equates with human flourishing, is overstated. In order to 
substantiate this, we can take a closer look at what she 
understands personhood to mean. She unpacks the notion of 
‘individual uniqueness’ with examples of one’s ‘politics, work, 
religion, family, love, sexuality, friendship, altruism, experiences, 
wisdom, moral commitments, character, and personal attributes’64 
as integral to oneself. Monetising or completely detaching any of 
these from the person, she argues, is to do ‘violence to our 
deepest understanding of what it is to be human’.65  

There are two counterarguments that could be made in 
response to this. We can contest the claim that the monetisation 
of the aforementioned examples would necessarily cause such 
‘violence’ to one’s personhood. For example, her reference to 
‘work’ stands in sharp contrast to the fact that the vast majority 
of individuals undertake work for money and are able to separate 

 
64 Radin (n 1) 1906.  
65 ibid. 



ISSUE X (2021)             283 

their work from the rest of their lives.66 Similarly, many life 
experiences, such as a trip to another country, unavoidably can be 
monetised. This does not mean that the work or experience 
should be reduced to that sum. Rather, it illustrates that we can 
monetise something without it being overly disruptive to its 
inherent value and, by extension, our personhood.  

Admittedly, a distinction could be drawn between 
extrinsic value such as love, friendship and wisdom and the 
physical body itself, without which we cannot live. Yet, such a 
distinction would be uninformative unless you value all aspects of 
the body as essential to our existence, such that it would be wrong 
to cut our hair or nails, or undergo any cosmetic procedure. 
Ultimately, both are a matter of degree. Absolute monetisation of 
the body or extrinsic values such as love would harm one’s 
personhood, as the person would be dehumanised, rendered non-
existent except by reference to their monetary value. It is for this 
reason that this article does not propose such an argument. 
Rather, it seeks to find the precise point at which harm can arise 
in the specific context of saviour siblings, commercial organ 
donation and commercial surrogacy, as outlined in section 3.  

Moreover, a stronger basis for rejecting Radin’s 
argument is to prove that the specific issues of saviour siblings, 
commercial organ donation and surrogacy may be facilitative of 
the particulars that constitute personhood. For example, as 
Spriggs has noted, the ability to bring a saviour sibling into 
existence, to save a sibling, will benefit both Max (the saviour 
sibling) and Max’s family by enabling Max to be born into a family 

 
66 Indeed, Radin (n 1) 1914 recognises as much when she notes that 
‘many people value their homes or their work in a nonmonetary way, 
even though things also have market value’. 
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which is not wrecked by bereavement.67 Thus, the family unit is 
protected, enabling the individuals within that unit and the 
collective family to flourish. The counterarguments to this 
position, such as the potential harms to the child, are considered 
and rejected below.  

Similarly, commercial surrogacy may be facilitative for 
greater human flourishing, as friendships, wonderful life 
experiences and a family full of love may be created as a 
consequence. In Re P-M, Theis J, observed that notwithstanding 
a clear element of profit, the prospective parents and the 
surrogate had maintained a positive relationship.68 In fact, the 
prospective parents were willing to cover the surrogate’s travel 
costs such that the children could meet their surrogate mother.69 
A similar sentiment is expressed in Re C.70 Furthermore, in both 
cases, there can be no doubt that the children and the surrogate 
were treated with ‘tenderness’,71 or were ‘loved and cherished’.72  

Moreover, the National Institute for Health and Care 
Excellence (NICE) estimate that infertility affects 1 in 7 
heterosexual couples.73 Such a figure may only increase in the next 
decade as couples delay having children until much later in their 
lives. Furthermore, the ability to conceive a child is even less 
straightforward for same-sex couples. The inability to have 

 
67 Merle Spriggs, ‘Is conceiving a child to benefit another against the 
interests of the new child?’ (2005) 31(6) JME 341.   
68 Re P-M (n 20) [22]. 
69 ibid [34]. 
70 Re C (n 14) [18]. 
71 Re P-M (n 20) [25]. 
72 Re C (n 14) [34]. 
73 National Institute for Health and Care Excellence, ‘Fertility 
Problems Briefing Paper’ (2014) [2.3] 
<https://www.nice.org.uk/guidance/qs73/documents/fertility-
problems-briefing-paper2> accessed 11 December 2021. 
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control over one’s reproductive capacity is linked to significant 
anxiety and emotional distress.74 Yet, commercial surrogacy 
provides a viable solution for these couples. 

Admittedly, the underlying cause of infertility has not 
been remedied. Further, why should the suffering of one couple 
be used to justify permitting the commercialisation of someone 
else’s reproductive capacity? Due to the shortage of surrogates in 
the UK, almost two-thirds of all UK parental orders75 are for a 
baby born overseas.76 Introducing the commercial dimension 
would incentivise more women to become surrogates and to be 
properly remunerated as a consequence.77 Although covering a 
surrogate’s reasonable expenses is permitted,78 the option of 
becoming a surrogate remains prohibitively expensive. This is 
because many young women understandably wish to increase their 
aggregate wealth. Of course, pregnant women can continue to 
work. Yet, the reality is that pregnancy does impact whether they 
are likely to be hired for many jobs and how long they will be part 
of the workforce before taking leave.79 Ultimately, permitting a 

 
74 ‘Infertility and Mental Health’ (Cedars-Sinai Blog, 8 September 2020) 
<https://www.cedars-sinai.org/blog/infertility-mental-health.html> 
accessed 15 March 2021. 
75 Which means a legal right conferred on parents who have 
commissioned a child from a surrogate. 
76 Jamie Doward, ‘Childless UK Couples Forced Abroad to Find 
Surrogates’ The Guardian (London, 20 February 2016) 
<https://www.theguardian.com/lifeandstyle/2016/feb/20/childless-
uk-couples-forced-abroad-surrogates> accessed August 2020.  
77 The argument that this will further reduce the risks of exploitation 
abroad is considered in more detail below.  
78 See section 1 of this article, 224-228.  
79 For example, although the Equality Act 2010 prohibits the 
discrimination on grounds of protected characteristics, such as 
pregnancy and maternity, only reasonable adjustments need to be made. It 
would therefore not be unlawful to not hire an individual where there 
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commercial dimension would enable commissioning parents, as 
well as surrogates, to have self-determination by being free to 
decide an essentially personal matter concerning their 
reproductive capacity.80 

Finally, it is plausible to permit the selling of non-vital 
organs, such as kidneys or parts of the liver (where their removal 
does not pose an imminent threat to one’s health) without 
harming our notion that the body is a space of personhood that 
should be protected. Whilst in many instances such an act would 
not threaten either our survival or holistic value as a person, it 
could be necessary for the survival of another. In fact, there are 
around 6,000 people on the UK Transplant Waiting List, and, last 
year, over 350 people died while waiting for a transplant.81 
Moreover, Radin’s assertion that it is damaging to detach from 
the person that which is integral to them presupposes that such 
body parts are in fact integral to them.82 This is inconsistent with 
the biological reality of the importance of certain organs to the 

 
are concerns that they would not be able to cope with the physical 
demands of the position where there are equally well-qualified 
candidates who are likely to be more physically capable of performing 
the role. It would also not be reasonable for a two-partner firm to take 
any measure to accommodate a pregnancy where there are other 
equally-qualified candidates.  
80 The possible counterargument regarding the disparity in bargaining 
power between the surrogate and commissioning parents is discussed 
below.  
81 ‘Organ Donation and Transplantation’ (NHS Blood and Transplant, 
2021) <https://www.nhsbt.nhs.uk/what-we-do/transplantation-
services/organ-donation-and-transplantation/> 15 January 2021. 
82 Radin (n 1) 1885. Admittedly, Radin makes this point in the context 
of surrogacy and does not address organ donation. Nonetheless, the 
argument made against surrogacy (notably against even non-
commercial surrogacy) can be applied to the context of commercial 
organ donation.  



ISSUE X (2021)             287 

wellbeing of the donor. For example, it is well documented that a 
kidney donor can lead a normal life with only one functioning 
kidney.83 More importantly, it illiberally superimposes the view 
that such body parts are integral to personhood,84 thereby 
paternalistically undermining the autonomy of the donor. Finally, 
as noted above, it is incongruent with Radin’s own conception of 
human flourishing, which, as she observes, must give weight to 
self-determination.  

On the other hand, Kimel, adopting a similar perspective 
to that espoused by Green over a hundred years earlier,85 argues 
that concern for personal autonomy does not entail the extreme 
conception often associated with liberalism, which entails 
unqualified freedom.86 Central to his argument is the view that 
state intervention is positively required to ensure that, ‘by and 
large, this freedom would enhance the well-being of those who 
enjoy it, and make a positive contribution to their chances of 

 
83 ‘Become A Living Donor’ (NHS Organ Donation, 2021) 
<https://www.organdonation.nhs.uk/become-a-living-donor/> 
accessed 15 January 2021. 
84 For the purposes of this point, a conception of ‘liberalism’ is 
adopted which accords generally with the following definition of 
‘deontological liberalism’ by Michael Sandel, Liberalism and the Limits of 
Justice (Cambridge University Press 1998) 1: ‘[L]iberalism is above all a 
theory about justice, and in particular about the primacy of justice 
among moral and political ideals. Its core thesis can be stated as 
follows: society, being comprised of a plurality of persons, each with 
his own aims, interests, and conceptions of the good, is best arranged 
when it is governed by principles that do not themselves presuppose 
any particular conceptions of the good.’  
85 Thomas Green, ‘Liberal legislation and Freedom of Contract’ in 
Lectures on the Principles of Political Obligation and Other Writing (CUP 1986) 
194. 
86 Dori Kimel, ‘Neutrality, Autonomy, and Freedom of Contract’, 21(3) 
Oxford Journal of Legal Studies 473. 
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leading valuable, successful lives.’87 The crux of his concern lies 
with the imbalance of power between contracting parties. This, 
he argues, undermines the claim that there is in fact freedom 
within a society which adopts a rigid conception of ‘freedom of 
contract’.  

Yet, it is completely possible to propose a regulatory 
framework with safeguards against wrongful exploitation, which 
will be outlined further in section 4. Indeed, this article accepts 
Kimel’s criticism of the atomistic version of liberalism that has 
emerged as the prevailing attitude of our society. Such a concept 
is even more out of place in the context of medical law, whereby 
rights, welfare and social considerations are necessarily in balance 
with one another. However, prohibiting these practices in their 
entirety is the equivalent of using a sledgehammer when a scalpel 
is needed. As Radin herself conceded, ‘in attempting to make the 
hard choices in which both commodification and 
decommodification seem harmful’, what she terms the ‘double 
bind’, ‘we must evaluate each contested commodification in its 
temporal and social context’.88 

In fact, the courts clearly had this idea in mind in Re P-
M.89 Despite section 54(8) of the HFE Act 2008 explicitly 
proscribing payments beyond covering mere expenses, judges 
have found it necessary to interpret ‘expenses’ widely in order to 
protect the best interest of the parties involved. This, it is 
submitted, has been the right approach for the courts to take. 
Rather than adhering to the argument that commercialising 
surrogacy leads to a devaluation of the parties that the court 
cannot condone, it has taken an approach akin to that which 

 
87 ibid 494. 
88 Radin (n 1) 1915-1917, 1937. 
89 Re P-M (n 20).  
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Radin proposed.90 However, this has led to a hollowing of the 
statute, as the courts have explicitly tolerated payment which 
exceeds the amount needed to cover expenses to not only the 
surrogate,91 but to international agencies too.92 Further, there is 
much uncertainty regarding how ‘expenses’ will be interpreted in 
the context of organ donation. The proper course to take at this 
juncture is establish a regulatory framework which is able to 
evaluate each contested commodification in its temporal and 
societal context.  

Ultimately, willingly using one’s body instrumentally can be 
both conducive to individual and collective human flourishing. As 
Green points out, being needed instrumentally can be an 
important part of human fulfilment; we desire to feel useful as 
means as well as ends in ourselves.93 It only becomes morally 
impermissible where we reduce a person or their body to their 
instrumental value to the extent to which we ‘drown out the[ir] 
subjective worth’—in other words, when we see bodies as merely 
of instrumental worth.94 The difficulty for the law is in finding 
that balance. 

 
90 That ‘we must evaluate each contested commodification in its 
temporal and social context’, Radin (n 1) 1937. 
91 Re C (n 14). 
92 Re P-M (n 20). 
93 Leslie Green, ‘Pornographies’ (2000) 8(1) JPP 27.  
94 Kate Greasley ‘Property Rights in the Human Body: 
Commodification and Objectification’ in Imogen Goold, Jonathan 
Herring, Loane Skene, and Kate Greasley (eds), Persons, Parts and 
Property: How Should We Regulate Human Tissue in the 21st Century? (Hart 
Publishing 2014), 70.  
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4. Finding the Right Balance in the 
Context of Saviour Siblings, Commercial 

Organ Donation and Commercial 
Surrogacy 

A. Saviour Siblings 

One example of an area where the law strikes the right balance is 
in the context of saviour siblings. As noted in section 1, following 
the House of Lords judgment in Quintavalle95 and the HFE Act 
2008, embryo testing to ensure that an implanted embryo may be 
a saviour sibling is permitted. 

I. Commodification  

A major concern associated with the creation of saviour siblings 
is that it commodifies the child to be born96 Underpinning this 

 
95 Quintavalle (n 2). 
96 Commodification is a multifaceted concept. I define this term 
broadly in my article to mean the action or process of treating 
something as an abstract, fungible unit with no individuating 
characteristics. The distinctive concern regarding the commodification 
of saviour siblings lies in treating something non-fungible and 
intrinsically valuable as though it were fungible and instrumentally 
valuable. In the case of saviour siblings, part of the child’s body, often 
the bone marrow, is being treated as a fungible good to be used for the 
benefit of their sibling. A narrower definition might focus exclusively 
on whether the bodily material can be bought and sold. However, I 
would define this as ‘commercialisation’. It is therefore possible to 
commodify the body without commercialising it, though the two rarely 
diverge in practice. I adopt this broad definition because there is ample 
scholarship which raises the issue of commodification of saviour 
siblings, notwithstanding the lack a commercial element to the 
exchange. For example, see Susan Wolf, Jeffrey Kahn, and John 
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objection is the deontological protestation against 
commodification that stems from Immanuel Kant’s second 
formulation of the categorical imperative to treat people ‘never 
simply as a means, but always at the same time as an end’.97 The 
Kantian injunction against treating people simply as a means 
perceives the saviour child as having been wronged if the principle 
is offended, even if no harm flows to the child as a result.98  

However, policy makers in the UK have already 
addressed this concern. In 2001, the UK HFEA Ethics 
Committee stated that ‘positive considerations of the welfare of 
the child requires respect for beings as ends and that the child in 
question be treated not simply as a means to further an end but 
also as an “end in itself”’.99 Arguably, the UK could render this 
enquiry more explicit, and follow the approach taken by the 
National Health and Medical Research Council (NHMRC) in 
Australia. According to the NHMRC guidelines, ethics 
committees advising clinics on saviour sibling selection must 
ascertain whether the parents desire another child in his/her own 
right and not merely as a tissue source.100 Nonetheless, we can 
find similar instructions in the UK with the HFEA Ethics 

 
Wager, ‘Using Preimplantation Genetic Diagnosis to Create a Stem 
Cell Donor: Issues, Guidelines and Limits’ (2003) 31(3) JLME 327.  
97 Immanuel Kant, Groundwork of the Metaphysics of Morals (Revised 
Edition, Cambridge University Press 2005) [4.429]. 
98 Colin Gavanagh, Defending the Genetic Supermarket: Law and Ethics of 
Selecting the Next Generation (Routledge-Cavendish 2007) 157: ‘if all 
parties involved are net beneficiaries in terms of harms and benefits, 
we may have done something ethically wrong if, in the process, we 
treated some of them as mere instruments.’ 
99 HFEA Ethics & Law Committee, Ethical Issues in the Creation and 
Selection of Preimplantation Embryos to Produce Tissue Donors (22 November 
2001) [2.9]. 
100 NHMRC, Ethical Guidance on the Use of Assisted Reproductive Technology 
in Clinical Practice and Research (June 2007) [12.3]. 
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Committee’s guidelines. It is not clear that it is necessary to 
formalise this instruction further.  

Moreover, the objection is based on an incorrect 
interpretation of Kant’s categorical imperative. As highlighted by 
Beauchamp and Childress, Kant’s dictum prohibits treating 
another person exclusively as a means to an end.101 It is therefore 
acceptable to use someone as a means, provided you do not lose 
sight of the fact that they are also an end in themselves. After all, 
everyday transactions between employer and employee, client and 
service provider, and customer and vendor all involve treating 
someone as a means to an end and are not considered morally 
objectionable. Therefore, provided that the parents desire a child 
in their own right, even though they may also desire a child for a 
particular purpose, such as saving the life of an existing child, this 
objection can be easily met, and one can find that the law already 
strikes the right balance.  

II. Harm  

In contrast to the deontological argument regarding 
commodification, the harm objection focuses on the potential 
consequences for the saviour sibling. Any potential harm done to 
the child would contravene the keystone medico-legal principle 
of non-maleficence.102 This principle asserts an obligation not to 
inflict harm intentionally.   

Yet, the UK’s HFEA policy reflects a ‘harm-based’ 
approach to the welfare of the child. Notably, there is already a 

 
101 Tom Beauchamp and James Childress, Principles of Biomedical Ethics 
(5th edn, OUP 2001) 351.  
102 Notably, it is one of Beauchamp and Childress’ four core ethical 
principles in medical ethics: ibid. 
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threshold level of protection for the child.103 In addition, 
following its review of the welfare of the child principle in 2005, 
the HFEA established a ‘presumption to provide treatment unless 
there is evidence that any child born to an individual or couple, 
or any existing child of their family, would face a risk of serious 
harm’.104 This is reinforced by the HFEA’s Code of Practice, 
which requires assessments about the welfare of the child to be 
born to focus on factors that are likely to cause a risk of significant 
harm or neglect to the child.105 As a consequence, clinics are 
required to refuse treatment where a risk of significant harm of 
neglect exists.106 As such, this objection can also be easily met, 
and one can find that the law already strikes the right balance.  

B. Commercial Organ Donation and Surrogacy  

Given that the law accepts that it is morally permissible to create 
and use a human being instrumentally for the purposes of saving 
the life of another, why should that not extend to individuals 
choosing to use their own bodies instrumentally within the context 

 
103 In accordance with the ‘minimum threshold principle’, which is 
consistent with the House of Commons Science and Technology 
Committee (STC)’s recommendation: HFEA, Tomorrow’s Children: A 
consultation on Guidance to Licensed Fertility Clinics on Takin in Account the 
Welfare of Children to be Born of Assisted Conception Treatment (January 
2005), [2.4]; STC, Fifth Report of Session 2004-5, Human Reproductive 
Technologies and the Law, HC7-1 (24 March 2005) (STC Report) [107]. 
104 HFEA, Tomorrow’s Children: Report of the Policy Review of Welfare of the 
Child Assessments in Licensed Assisted Conception Clinics (January 2005), 1.   
105 HFEA, Code of Practice (8th edn, October 2011) (HFEA, Code of 
Practice) [8.15] <https://www.hfea.gov.uk/media/2062/2017-10-02-
code-of-practice-8th-edition-full-version-11th-revision-final-clean.pdf> 
accessed 15 January 2021  
106 ibid [8.15]. 
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of commercial surrogacy and organ selling? Three arguments are 
considered and rejected.  

I. Commodification  

In addition to reiterating the point that partial commodification 
does not harm an individual’s personhood, it is possible to make 
a bolder claim. The concern with protecting personhood, while 
people’s lives continue to be put at risk by the dearth of organs 
available for transplantation, is closing the viable option of 
establishing a market in organs from living donors. The reality is 
that cadaveric organs will never satisfy the growing demand for 
organs. Worldwide, hundreds of thousands, if not millions, die 
whilst waiting for a transplant.107 As such, at the very least, we are 
facing a global crisis; at worse, we are facing a ‘scandal’,108 due in 
large measure to the shortage of donor organs. Therefore, the 
debate ought to be framed in such a way as to establish a prima 
facie case for allowing organ sales. After all, even if we were to 
concede that some aspect of personhood is compromised by 
commoditising those organs that are sold, this must surely be 
outweighed by the possibility of saving lives and permitting 
vendors to choose for themselves what constitutes their best 
interests.  

We must also recognise that sentiments, if we are to give 
social taboos any weight at all, can change. In the case of organ 

 
107 Charles Erin and John Harris, ‘An Ethical Market in Human 
Organs’ (2003) 29(3) JME 137. They estimate that there are around 
700,000 patients on dialysis. In India alone, they estimate that 100,000 
new patients present with kidney failure, and in Western Europe, 
40,000 patients await a kidney but only 10,000 kidneys become 
available. Importantly, they emphasise that the figures are likely to be 
much higher as we do not know how many people fail to make it onto 
the waiting lists and so disappear from the statistics.  
108 ibid. 
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donation of the deceased, the change to an opt-out system of 
organ donation109 captures a shift in our culture towards 
recognising that organ donation is, as Herring and Chau argue, 
not an ‘unnatural activity requiring an unusual degree of consent’, 
but rather ‘a natural part of the interaction between bodies.’110 
Admittedly, it is possible to challenge Herring and Chau’s view 
on the basis that substituting a failing organ with foreign tissue is, 
by its very nature, unnatural. Indeed, the very practice of medical 
science, in prolonging life, is in this respect unnatural.  

 The issue becomes more complicated in the context of 
surrogacy due to the lack of separation between what has been 
commoditised (the surrogate’s uterus) and the individual (the 
surrogate). However, the nebulous harm done to human 
flourishing by this practice, as suggested by Radin, is an assertion 
without empirical grounding. Rather, the claim that it might be 
‘degrading for the surrogate to commodify her gestational 
services’111 does little more than maintain the very stigma that 
ought to be overturned. After all, in the instances in which this 
article would legalise commercial surrogacy, the individual has 
utilised their body in the way they wished to the degree that they 
consented. Moreover, it is not clear how most jobs that ‘poor’,112 
‘ignorant’113 women would have to do, such as being a factory 
worker for the creation of useless materialistic objects, are more 

 
109 ‘Organ Donation Law in England’ (NHS UK, 2020) 
<https://www.organdonation.nhs.uk/uk-laws/organ-donation-law-in-
england/> accessed 24 March 2020. This took effect on 20 May 2020 
and presumes the consent of the deceased individual in absence of 
express intention. 
110 Jonathan Herring and Phong Chau, ‘My Body, Your Body and Our 
Bodies’ (2007) 15 MLR 34.  
111 Radin (n 1) 1930. 
112 ibid 1936. 
113 ibid 1930. 
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conducive to human flourishing. Such a view illiberally 
presupposes one objective notion of the good and denies the 
individual from choosing it for themselves, a question which they 
are ultimately best situated to decide. Most importantly, it also 
fails to recognise that a surrogate may have more time to pursue 
her own interests—be it reading, painting, learning an instrument 
or a language—than if she were to work for an employer who 
would set the agenda and limit her free time. Ultimately, such 
practices may be conducive to a life the relevant person deems 
valuable because it gives them options to take on other hobbies, 
spend time with loved ones, save another’s life, or give life to a 
family.  

II. Inequity and Fear of Exploitation  

A second argument put forward is that body parts should not be 
traded in markets because those selling their body parts will be 
subject to inequities and abuses. The concern is, as Murray argues, 
that these would have ‘special significance in body markets, 
because it is the morally significant body that is being traded 
off.’114   

The first example of this inequity and abuse is the risk 
that the rich will exploit the poor whose apparent choice to sell is 
not genuine because they are coerced by their economic 
circumstances. However, as Radcliffe-Richards has argued, the 
fact that poor people are denied the opportunity to sell their 
kidneys weakens rather than strengthens their position.115 A 
similar argument is made by Goold in the context of commercial 

 
114 Thomas Murray, ‘On the Human Body as Property: The Meaning 
of Embodiment, Markets, and the Meaning of Strangers’ (1987) 20 
UMJLR 1055, 1088.   
115 Janet Radcliffe-Richards, Abdallah Daar, Raymond Hoffenberg, et 
al., ‘The Case for Allowing Kidney Sales’ (1998) 351 The Lancet 1950.  
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surrogacy.116 Crucially, both Goold and Radcliffe-Richards posit 
that realising our body’s instrumental potential may be a powerful 
means of improving our circumstances.  

Furthermore, addressing the underlying inequities that 
might lead someone to choose to commercialise their 
reproductive and non-reproductive organs as well as legalising 
these practices are not mutually exclusive. It would, as Radin 
herself concedes, be ‘hypocritical’117 to deny individuals these 
options available to them until a large-scale redistribution of 
wealth and power occurs. Notably, we do not limit which jobs 
people can do due the constraints placed on them by their 
circumstances. Most importantly, this consideration must be 
weighed against other factors, such as the shortage of organs 
leading to death and the centrality of respecting a person’s 
reproductive autonomy to their wellbeing. 

A further concern, outlined but ultimately not supported 
by Arneson, is that surrogacy reinforces the ideological view that 
a woman’s instrumental value lies in her role as a child bearer and 
domestic labourer.118 On this point, Raymond argues that 
surrogacy ‘reinforces the perception and use of women as a 
breeder class’.119 Commercialising it would further reinforce these 
perceptions. Similarly, Radin takes this point even further, arguing 
that ‘an oppressive understanding’ of the interaction of surrogacy 

 
116 Imogen Goold, ‘Surrogacy: Is There a Case for Legal Prohibition?’ 
(2004) 12(2) JLM 205, 211.  
117 Radin (n 1) 1911.  
118 Richard Arneson, ‘Commodification and commercial surrogacy’ 
(1992) 21(2) PPA 132, 162-63.  
119 Janice Raymond, ‘Reproductive Gifts and Gift Giving: The 
Altruistic Woman’ (1990) 20(6) HCR 7, 11.  
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is ‘the most plausible one’, whereby ‘women are fungible baby-
makers for men whose seed must be carried on’.120 

The answer to this concern, however, is education. It 
would be absurd to limit the choices that a person has, for 
example which career they can choose, on the basis that certain 
racial stereotypes might be reinforced. Similarly, it would be 
disproportionate to prohibit all women from choosing to be a 
surrogate, even where there is a financial gain, because certain 
sexist stereotypes might be reinforced. Counter-intuitively, this 
gives more power to the stereotypes and affects those who ought 
to be protected from those stereotypes, rather than those who 
hold these discriminatory views.  

Indeed, Radin consistently highlights the power of 
rhetoric in shaping our perceptions. Yet, there is no attempt to 
use language which might lessen the stigma for those women who 
might be proud to help the creation of a family, nor in the case 
where one might choose to be a surrogate for financial reasons, 
over a job that is less ‘degrading’.121 Moreover, we know that 
plenty of women find great satisfaction and fulfilment in 
temporarily using their bodies instrumentally. As one surrogate 
mother has expressed: ‘For us, giving someone a baby is as noble 
as giving a kidney to someone who needs it.’122  

In addition, it is equally plausible that surrogacy may help 
in deconstructing the harmful preconception that a woman is 
expected to stay in the home to care for a child simply because 
she gave birth to it. Further, by being paid for that labour, women 
are in fact being appropriately paid for what would otherwise be 

 
120 Radin (n 1) 1930. 
121 ibid.  
122 George Annas, ‘Death Without Dignity for Commercial Surrogacy: 
The Case of Baby M’ (1998) 18(2) HCR 21, 23.   
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voluntary work, which is uncontroversial in other instances where 
one sacrifices their time in the interest of another. It is not for 
anyone else to assert how women should use their body, which 
would in and of itself be contrary to the principle of bodily 
integrity which, by definition, incorporates the recognition of a 
woman’s autonomy and self-determination over their own 
body.123  

Importantly, there is already some degree of inequity in 
the exchange between organ donor and donee, and surrogate and 
commissioning parents. First, as Erin and Harris observe, ‘[t]here 
is a lot of hypocrisy about the ethics of buying and selling organs 
and indeed other body products and services… What it usually 
means is everyone is paid but the donor.’124 Indeed, the surgeons, 
wider medical team and transplant coordinator are remunerated, 
and the recipient receives an important benefit in kind. Only the 
donor is supposed to put up with the insult of no reward, in 
addition to shouldering the injury of the operation.  

 Finally, because the objective advantage of one party 
significantly outweighs the other, the people who are in dire need 
of the organs or who desire a child are wholly dependent upon the 
benevolence of another person. Permitting an exchange where 
both parties have something to objectively gain would both 
incentivise more people to volunteer, as well as relieve the feelings 
of guilt often experienced by the recipients of the gesture where 
they are unable to give anything in return.  

 
123 ‘Bodily Integrity’ (Child Rights International Network) 
<https://archive.crin.org/en/home/what-we-do/policy/bodily-
integrity.html> accessed 10 March 2021.  
124 Erin and Harris (2003) (n 107) 137. 
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III. The Significance of Altruism  

A final argument against commercial surrogacy or organ selling is 
that the marketisation of such acts would take away from their 
symbolic value as gifts that we can give each other in order to 
reinforce our sense of community.125   

However, in using the word ‘gift’, even sceptics such as 
Murray implicitly recognise that there is always some 
objectification implied when we offer our bodies or parts of our 
bodies to be used for the benefit of another.126 To allow the 
option to either sell or donate would not necessarily take away 
from the value of the gift where the individual has opted to donate 
it. Sellers would know they have saved a life and would be 
appropriately compensated for their risk, time and altruism. This 
would not be diminished by sale. After all, we do not regard 
medicine as any the less a caring profession because doctors are 
paid. Rather, it may incentivise a greater number of organs being 
made available. 

 Thus, the argument that commercialising surrogacy and 
organ donation would detract from their inherent value as a 
means of fostering interpersonal relationships fails to consider 
that there is room and need for both. Those instances where a 
donor wants to be altruistic, and provide an organ or their womb 
completely free, will continue to exist. However, to prohibit a 
regulated market on this basis overlooks the deaths that occur as 
a consequence of the shortage of available organs and the 
expenses that prospective parents incur by travelling abroad to 
find surrogacy agencies. Clearly, this ideal of fostering solidarity 
through the vehicle of altruistic surrogacy and organ donation is 

 
125 Murray (1987) (n 114).  
126 ibid. 
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not powerful enough to persuade enough individuals to shoulder 
that burden themselves.   

 

 

5. Proposal for Reform 

A. Defending the Regulatory Approach to 
Saviour Siblings 

Governments throughout the world have taken different 
approaches to regulating preimplantation genetic diagnosis 
(PGD). PGD enables parents with a known genetic abnormality 
to perform tests on an embryo in order to determine whether it 
carries a genetic abnormality. On the one hand, Ireland and Italy 
prohibit using PGD for saviour sibling selection.127 On the other 
hand, in the US, there is a virtually free market for PGD subject 

 
127 In Ireland, Article 40.3.3 of the Irish Constitution expressly protects 
the right to life of the unborn. In Italy, the law prohibited selecting the 
embryos to be implanted, only allowing genetic counselling to couples 
if ‘severe and irreversible abnormalities’ are detected (Article 13 of law 
40/2004). However, there are some recent court and tribunal rulings in 
Italy that have held that couples have a constitutional right to PGD to 
screen for genetic disease. See Emanuela Turillazzi and Vittorio 
Fineschi, ‘Preimplantation Genetic Diagnosis: A Step-by-Step Guide to 
Recent Italian Ethical and Legislative Troubles’ (2008) 34 JME 21, 1. 
Further, the European Court of Human Rights ruled that an Italian 
couple had an international human right access to PGD to screen for 
cystic fibrosis: Costa v Italy (European Court of Human Rights, 
chambers, Application No 54270/10, 28 August 2012).  
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to professional regulation and general criminal and civil law.128 
The UK falls between these extremes.  

 The HFEA Code of Practice requires clinics to consider 
the circumstances of each application for saviour siblings 
independently.129 Both the consequences for any child born as a 
result of PGD and the family circumstances must be 
considered.130 Such provisions ensure a minimum level of 
protection to not only the saviour sibling, but to the family unit 
as a whole. Furthermore, the policy requires that this detailed 
information be passed onto the family. It even requires that clinics 
put arrangements in place to enable long-term medical and 
psychosocial follow-up studies of children born as a result.131 
Finally, as of January 2010, the HFEA upheld its case-by-case 
approach to licensing saviour siblings.132  

 Importantly, the regulatory approach to saviour siblings 
consists of both hard law (legislation) and soft law (policy 
guidelines). Legislation is the most effective way of avoiding 
inconsistent decision-making by the HFEA.133 Further, as 

 
128 There is no federal regulation of ART in the US and there are no 
laws explicitly addressing saviour sibling selection.  
129 HFEA, Code of Practice (n 105) [10.18].  
130 ibid [10.19]-[10.21]. 
131 ibid [10.19]-[10.24]. 
132 HFEA, Minutes of Authority Meeting (20 January 2010) [10:13]. 
133 For example, see the different decisions reached in the Hashmi and 
Whitaker cases. The former case, also known as Quintavalle, is discussed 
in detail in section 1. In the latter case, the HFEA refused a licence for 
the Whitaker family to use PGD to solely conceive a direct tissue 
match for their existing child, Charlie, who had a non-inherited strain 
of Diamond-Blackfan anaemia. As the Whitakers were not at risk of 
passing on a heritable disease, there was no reason to screen for 
disease in conjunction with tissue typing. The reasoning was that the 
invasive and potentially harmful procedure could not be justified where 
the embryo did not also benefit in the sense of being free from a 
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highlighted by Brownsword, judicial determinations on new 
assisted reproductive technologies raise problems of 
incrementalism.134 Indeed, we can find evidence of this in the 
cases concerning what constitutes ‘reasonable expenses’ in the 
surrogacy cases. The benefits of using legislation are that the 
broad guiding principles established and the boundaries regarding 
public interest concerns are subject to the rigours of 
parliamentary debate. Hard law then codifies these broad 
principles and ensures that there are formal monitoring 
mechanisms. Thus, the current regulatory approach rightly 
sanctions controversial applications of PGD via legislation.  

 Further, soft law, in the form of detailed guidance, 
provides for the relevant considerations to which clinics should 
give weight. As noted in section 1, the HFEA already establishes 
a multi-factorial approach which looks not only to the welfare of 
the saviour sibling, but to that of the family as a whole. The 
benefits of soft law are that, within the parameters set out by hard 
law, there is some degree of flexibility. This permits the clinics to 
‘evaluate each contested commodification in its temporal and 
social context’.135 These guidelines can evolve more easily than 
legislation, thereby resulting in detailed, practical and responsive 
information.  

 One criticism that has been made is regarding the 
HFEA’s lack of expertise, given its lay membership.136 A solution 

 
genetic disorder. This was a deeply flawed approach to take, as 
subsequently realised, as genetically screening an embryo for PGD 
does not directly confer any benefits on the embryo as that embryo has 
not been cured in any way. In both cases, the embryo is selected on the 
basis that it is a direct tissue match with an ill sibling.  
134 Roger Brownsword, ‘Reproductive Opportunities and Regulatory 
Challenges’ (2004) 67 MLR 304, 319-320.  
135 Radin (n 1) 1937.  
136 STC Report [196]-[198].  
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to this is to confer policymaking powers on a specialist advisory 
committee and to remove political control over the appointment 
of these individuals. An existing template that could improve the 
UK’s regulatory approach is the Australian Health Ethics 
Committee (AHEC), which is a committee of the NHMRC. Its 
members have expertise in philosophy, law, clinical medical 
practice, health consumer issues, nursing, and disability.137 A 
better approach would be to adopt a hybrid model, consisting of 
lay members as well as members of particular expertise. This is 
because specialists on the committee are likely to have different 
views on the subject. Further, it would allow for diversity of 
thought, thereby producing better outcomes. A hybrid model 
would also enhance the legitimacy of the committee, 
circumventing possible criticisms that the panel is elitist, and 
therefore illegitimate. Crucially, the policies of the committee will 
impact the lives of all, specialists and non-specialists. Therefore, 
it best serves the longevity of the committee for it to not only 
produce tailored policies, but to be seen to do so in a legitimate 
way.  

B. Legalising Commercial Organ Donation and 
Commercial Surrogacy  

A similar approach to that taken to regulating saviour siblings 
should be taken with commercial organ donation and surrogacy. 
With respect to organ donation, an ethical market would be 
confined to a self-governing geopolitical area. This could entail 
either a country, such as the UK’s NHS, or the European Union. 
The UK’s departure from the EU should not affect this as, 

 
137 NHMRC, Australian Health Ethics Committee (NHMRC 2012)  
<https://www.nhmrc.gov.au/about-us/leadership-and-
governance/committees/australian-health-ethics-committee-ahec> 
accessed 23 January 2021. 
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notwithstanding this departure, the UK will continue to have a 
role in four other EU programmes.138 Those who reside in that 
territory could sell into the system and they and their families 
would be eligible to receive organs. Much like the current system 
of the NHS, organ vendors would be contributing to a system 
which would benefit them and their families because their 
chances of receiving an organ in the case of need would be greatly 
increased.  

 One way to mitigate the risk of exploitation of low-
income countries and their populations is to prohibit direct sales 
or purchasers. Only licensed purchasers, such as the NHS, would 
be able to buy these organs. Intermediary for-profit organisations 
such as agencies would not be permitted. Such intermediaries 
would merely prevent the donor from obtaining the full 
remuneration they would otherwise receive and would require the 
licensed bodies, such as the NHS, to pay more than they 
otherwise would have done. Moreover, it would dilute the 
accountability of those licensed purchasers to ensure that the 
vendor is not being exploited. By limiting who could purchase the 
organs, it would be easier to ensure that the bodily material could 
be adequately tested for harmful agents, such as HIV. Further, 
their provenance would be known. Such a system may also 
require sanctions to prevent abuse. The parameters set out above 
would be most effectively implemented via hard law.  

 Guidelines could be instituted in order to specify the 
kinds of considerations that licensed purchasers must follow. This 
would include similar provisions to those found in the HFEA 
Code of Practice, which requires clinics to consider the 

 
138 Namely, the nuclear research programme, the ITER to build the 
world’s first functioning nuclear fusion system, the earth monitoring 
project Copernicus, and the EU satellite surveillance and tracking 
services.  
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circumstances of each application for saviour siblings 
independently.139 This would include the consideration of the 
effect that the sale would have on the welfare of the donor140 and 
on the donor’s family, as found in the HFEA.141  

 Similarly, it would be possible to establish licensed 
surrogacy agencies, such as those found in the US. Although the 
courts in the UK already condone payment which surpasses 
reasonable expenses,142 they have done so by distorting the 
meaning of s 54(8) HFE Act 2008. This is because the 
presumption that payment which exceeds reasonable expenses is 
at odds with the best interests of the parties frequently does not 
withstand logical scrutiny. Legalising commercial surrogacy, when 
done via licensed agencies, would mitigate the risk of exploitation 
of low-income countries and their populations because 
prospective parents would not need to travel to such countries.  

 Moreover, hard law should be used to create implied 
duties that can be relied upon by the surrogate, should they be 
treated as a mere commodity. Such a duty would require the 
commissioning parents to actively take part in the general well-
being of the surrogate before, during, and after giving birth to the 
child. Crucially, these should not be waived even if desired by the 
surrogate, much like the impermissibility of waiving certain terms 
in the Consumer Rights Act 2015 in contract law or non-delegable 
duties in tort. Such an approach would mitigate the risk inherent 
in commercial surrogacy of the surrogate being treated as of 
merely instrumental value. 

 
139 HFEA, Code of Practice (n 105) [10.18].  
140 HFEA Code 2018 (n 8) [10.25]. 
141 HFEA Code 2018 (n 10) [10.9]. 
141 ibid. 
142 See section 1 for the full discussion of the relevant case law.  
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Conclusion 

This article analysed the legal frameworks and ethical issues 
relating to the creation of saviour siblings, commercial organ 
donation and commercial surrogacy. After first setting out the 
law, the overarching ethical arguments against commodifying the 
body were considered. It was argued that these arguments rest on 
intuitions, grounded in dignity and the sacredness of life, that 
stifle rather than advance the discussion. Moreover, this article 
argued that the view that the separation of the body harms 
personhood rests on a conflation between the body as a whole as 
a vessel for personhood and the body as the sum of specific body 
parts. To insist that commodifying the body would do harm to 
personhood is incongruent with the biological reality of the actual 
importance of certain organs to the wellbeing of the donor and 
illiberally superimposes the view that such body parts are integral 
to personhood, thereby paternalistically undermining the 
autonomy of the donor. The argument that concern for personal 
autonomy does not entail anything like the extreme conception 
often associated with liberalism was accepted and held to be 
consistent with the qualified right to sell one’s organs and 
surrogacy services argued for in this article. Furthermore, the risks 
and harms associated with commodification were evaluated with 
respects to the creation of saviour siblings, commercial organ 
donation and commercial surrogacy. It was concluded that the 
concerns regarding the commercialisation of organ donation and 
surrogacy are overstated and can be mitigated by establishing a 
regulatory framework similar to that which currently regulates the 
creation of saviour siblings. 


