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Abstract—The Court of Appeal in R (McConnell and YY) v 
Registrar General upheld a High Court ruling that motherhood is 
defined by the role a person plays in the biological process of 
conception, pregnancy and birth regardless of whether that 
person is legally considered to be a man or a woman. By 
concluding that section 12 of the Gender Recognition Act 2004 
means that a person’s status as the legal mother or father of a 
child is unaffected by his or her legally acquired gender,1 the Court 
detached motherhood from gender. This had the effect that Mr 
McConnell, a transgender man, had to be registered as the 
‘mother’ of his child (YY) despite the fact that this did not match 
the social reality of his role as YY’s ‘father’. This paper examines 
the decisions of the High Court and the Court of Appeal and 
addresses the criticisms raised against them. It seeks to show that 

 
* St Hilda’s College, Oxford. I am very grateful to Rachel Taylor, Julie 
Summers, and the OUULJ editorial team for their comments on earlier 
drafts. Any errors remain my own. 
1 The term ‘legally acquired gender’ is used here to describe the legal 
process by which a transgender person’s gender is confirmed through 
obtaining a Gender Recognition Certificate under the provisions of the 
Gender Recognition Act 2004. 
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McConnell was doctrinally sound and is consistent with other areas 
of family law, but that the case is demonstrative of wider public 
policy issues. The issues raised in McConnell reflect a pressing need 
for a thorough review of the law in this context.  
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Introduction 

This paper discusses the recent High Court2 and Court of Appeal 
(CoA)3 decisions in R (McConnell and YY) v Registrar General. The 
proceedings were the culmination of a transgender man’s plea to 
be legally recognised as his child’s ‘father’, or otherwise ‘parent’ 
or ‘gestational parent’. The CoA, upholding the High Court 
decision, refused and held that Mr McConnell could only be 
registered as his child’s ‘mother’. It reached this conclusion by 
undertaking a proportionality assessment and determining that 
Parliament had been within its margin of discretion to prioritise 
the right of a child born to a transgender parent to know the 
biological reality of its birth, rather than the right of the 
transgender parent to be registered in their confirmed gender. 
The United Kingdom Supreme Court (UKSC) refused Mr 
McConnell’s application to appeal on the basis that the 
application did not raise an arguable point of law that ought to be 
considered at that time.4 This marked the end of Mr McConnell’s 
legal journey—at least in the UK courts—but widespread doubts 
remain as to whether justice has been achieved.  

The author argues that the decision in McConnell was 
doctrinally sound, but that it reflects broader public policy failures 
of family law to capture adequately modern and diverse family 
forms. The judgment was consistent with other areas of family 
law and struck a proportionate balance between the competing 
rights at stake. Moreover, the CoA afforded sufficient respect to 
the competence of Parliament by recognising that its ability to 

 
2 R (TT) v Registrar General for England and Wales (AIRE Centre intervening) 
[2019] EWHC 2384 (Fam), [2020] Fam 45. 
3 R (McConnell and YY) v Registrar General [2020] EWCA Civ 559, [2020] 
2 All ER 813. 
4 R (McConnell and YY) v Registrar General UKSC 2020/0092. 
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initiate reform was restricted by its own expertise. Transformative 
change of the law in such a socially and politically sensitive 
context is a job for Parliament and not something that could have 
been achieved through a tenuous interpretation of the law. If the 
Court had taken the route argued for by Mr McConnell and 
allowed him to be registered as YY’s ‘father’ or ‘parent’, its 
decision would only accommodate the individual interests of 
parties who find themselves in analogous positions to the 
relatively narrow set of circumstances before the Court. This 
would have widespread and potentially grave implications for the 
rights of others and would cause uncertainty for other statutes 
reliant on the word ‘mother’ to allocate legal rights or duties. For 
these reasons, the Court was correct to prioritise the rights of YY 
and children generally to ascertain definitively their biological 
origins. 

Nonetheless, the fact that the law requires Mr McConnell 
to be registered as YY’s ‘mother’ in the first place is problematic. 
The decision fails to reflect social reality and demonstrates a clear 
need for the Gender Recognition Act 2004 (GRA 2004) to be 
reviewed by Parliament. McConnell highlights the need to consider 
whether reform to better reflect social reality is possible and raises 
the question of whether the time has come to de-gender 
parenthood.  

Devising a coherent birth registration scheme that 
consistently registers the person who gave birth to a child without 
relying on the term ‘mother’ is perfectly feasible and is a step 
which has already been taken in other jurisdictions.5 The CoA was 
nonetheless correct to adopt a cautious approach and to refuse to 
issue a declaration of incompatibility under section 4 of the 

 
5 See discussion on the Ontarian All Families Are Equal Act in Section 
5. 
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Human Rights Act 1998 (HRA 1998). The risks are patent. The 
political staying power of judicial declarations of incompatibility 
runs the risk of clouding future political discourse at the expense 
of other interests. De-gendering parenthood would require a 
careful and thorough review of the law. The dangers identified by 
the CoA—namely the implications for the rights of others and 
the impacts upon existing statutory schemes—must remain at the 
forefront of Parliamentary debate.  

In making these arguments, this paper adopts the 
following structure. Section 1 outlines the societal and legal 
developments that led to the culmination of the issues in 
McConnell. Section 2 provides the facts of the case. Section 3 
analyses the High Court and CoA judgments. Section 4 examines 
the criticisms levied against McConnell and considers whether the 
CoA should have made a declaration of incompatibility under 
section 4 HRA 1998. Finally, Section 5 contextualises McConnell 
within family law more broadly and considers the path forward. 

 

 

1. The Law’s ‘Fear’ of Pregnant Men 

The litigation in McConnell was unimaginable fifty years ago. 
Previously, the position under English law was that a person’s sex 
was determined at birth and was unchangeable.6 In a time before 
artificial reproductive technology (ART), and when transgender 
individuals were unrecognised by the law, the determination of 
motherhood was so obvious as not to warrant judicial or 

 
6 Corbett v Corbett (otherwise Ashley) [1971] P 83; Mary Welstead, ‘Every 
Child Should Have a Mother’ [2020] Fam Law 1099, 1102. 
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legislative attention.7 Developments towards greater rights for 
transgender persons led to legal and regulatory difficulties. There 
was a public policy concern to prevent procreative practices 
considered undesirable and problematic by the law.8 Margaria 
described the ‘fear’ that ‘pregnant men’ would destabilise 
Europe’s family law systems and confuse children about their 
biological origins, depriving them of important family 
relationships.9 Until recently, most jurisdictions required persons 
wishing to be legally recognised by another gender to undergo 
gender confirmation surgery and/or sterilisation to prevent such 
scenarios from arising.  

The European Court of Human Rights’ (ECtHR’s) 
decision in Goodwin was the turning point.10 It held that 
presumptions that sex was unchangeable violated Article 8 of the 
European Convention on Human Rights (ECHR).11 The UK 
Parliament subsequently enacted the GRA 2004 to ensure 
compliance. Going a step further than the ECtHR required of it, 
it gave legal recognition to transgender persons whether or not 
they had undergone gender reassignment surgery. In any event, 
such requirements were challenged directly in 2017 when the 
ECtHR found a French law demanding sterilisation of 
transgender men incompatible with Article 8.12 These 

 
7 Claire Fenton-Glynn, ‘Deconstructing Parenthood: What Makes a 
“Mother”?’ (2020) 79 Cambridge Law Journal 34, 34. 
8 Alice Margaria, ‘Trans Men Giving Birth and Reflections on 
Fatherhood: What to Expect?’ (2020) 34 International Journal of Law, 
Policy and the Family 225, 229. 
9 ibid 232; Peter Dunne, ‘Transgender Sterilisation Requirements in 
Europe’ (2017) 25 Medical Law Review 554, 564. 
10 Christine Goodwin v UK (2002) 35 EHRR 447. 
11 Convention for the Protection of Human Rights and Fundamental 
Freedoms (European Convention on Human Rights, as amended) 
(ECHR) art 8. 
12 AP, Garçon and Nicot v France (2017) ECHR 121. 



86                    The Oxford University Undergraduate Law Journal 

developments mean it is no longer possible for Convention States 
to avoid addressing the legal status of ‘pregnant men’. As 
McFarlane P acknowledged in McConnell, ‘…[i]t is now medically 
and legally possible for an individual, whose gender is recognised 
in law as male, to become pregnant and give birth to their child.’13 
Issues relating to social and legal definitions of ‘mothers’ and 
‘fathers’ can no longer be ignored, and it was the courts which 
were faced with the unenviable task in McConnell. 

 

 

2. The Facts of McConnell  

Mr McConnell was registered female at birth but transitioned to 
live in the male gender around a decade before the proceedings 
before the CoA. He had taken steps to medically confirm his 
gender by undergoing testosterone therapy and a double 
mastectomy, and his passport and NHS records were amended to 
reflect his male gender. In 2016, Mr McConnell wished to begin 
a family and suspended testosterone treatment to commence 
fertility treatment.  

In 2017, Mr McConnell issued an application under the 
GRA 2004 to obtain a Gender Recognition Certificate (GRC) 
confirming that he was male. The effect of a GRC is that the 
applicant ‘becomes for all purposes the acquired gender’,14 but, as 
will be shown, this is subject to exceptions.15 An applicant must 
provide medical reports confirming a diagnosis of gender 
dysphoria and a declaration that the applicant intends to continue 

 
13 McConnell EWHC (n 2) [279]. 
14 Gender Recognition Act 2004, s 9(1). 
15 ibid s 9(3). 
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to live in the acquired gender until death. As aforementioned, an 
individual does not need to undergo sterilisation or gender 
reassignment surgery to be legally recognised as their confirmed 
gender in the UK. This meant that Mr McConnell could obtain a 
GRC and be legally recognised as a male, notwithstanding that he 
retained the reproductive organs of a biological woman.  

Ten days after the issuance of his GRC, Mr McConnell 
underwent intrauterine insemination (IUI) fertility treatment. 
Donor sperm was placed inside his uterus in a successful attempt 
to fertilise one or more of his eggs. Mr McConnell became 
pregnant and later gave birth to a son (YY) in 2018. When 
registering YY’s birth, Mr McConnell was informed by the 
Registry Office that he had to be registered as the child’s ‘mother’ 
even though the registration could be in his current (male) name.  

Mr McConnell brought proceedings for judicial review 
of the Registry’s decision, seeking a declaration that, as a matter 
of law, he was to be regarded as YY’s ‘father’, ‘parent’ or 
‘gestational parent’ and was entitled to be registered accordingly. 
Alternatively, he alleged that if the law required him to be 
registered as YY’s ‘mother’, he would be entitled to a declaration 
of incompatibility under s 4 HRA 1998. He argued that registering 
him as YY’s ‘mother’ would infringe his and/or YY’s rights under 
Article 8 (the right to respect for private and family life) and 
Article 14 (the right to enjoy the rights and freedoms of the 
Convention free from discrimination) of the ECHR. 
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3. The Decisions of the High Court and 
the Court of Appeal 

The proceedings first appeared before the President of the Family 
Division of the High Court. McFarlane P determined that, in law, 
Mr McConnell was YY’s ‘mother’ for the purposes of the 
registration of YY’s birth.16 Dissatisfied with this outcome, Mr 
McConnell brought his case to the CoA. The panel, headed by 
Lord Burnett, dismissed the appeals and upheld the decision of 
the High Court. By concluding that s 12 GRA 2004 means that a 
person’s status as the legal mother or father of a child is 
unaffected by his or her legally acquired gender, the courts 
detached motherhood from gender. Both courts acknowledged 
that this amounted to an interference with the appellants’ Article 
8 rights but ultimately found this to be justified. 

This paper divides its analysis of the decisions into three 
stages. Firstly, it considers the definition afforded to motherhood 
and the subsequent implications for the correct interpretation of 
ss 9 and 12 GRA 2004. Secondly, it examines the courts’ analysis 
as to whether that definition infringed the appellants’ Article 8 
rights. Thirdly, it analyses the CoA’s proportionality assessment 
in determining that those provisions are not incompatible with 
the ECHR.  

A. The Interpretation of Motherhood 

A preliminary consideration that had to be addressed by both the 
High Court and the CoA was the legal definition of motherhood. 
The courts were rightly cautious to ensure consistency with other 
areas of family law. 

 
16 McConnell EWHC (n 2) [282]. 
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I. The Courts’ Interpretation of Motherhood and its 
Application to the GRA 2004 

McFarlane P explained that it is the role of gestating and giving 
birth that is ‘at the essence of what a 'mother' undertakes with 
respect to a child, under the common law position.’17 This focuses 
on the ‘biological process’ resulting in the birth of a child ‘rather 
than the person's particular sex or gender’.18 In contrast, and 
perhaps surprisingly, the CoA largely put aside the meaning of 
‘mother’ at common law and in registration legislation. A working 
definition of what it means to be a ‘mother’ or ‘father’ was a 
necessary first step to determine the correct interpretation of ss 9 
and 12 GRA 2004. By sidestepping this discussion, the High 
Court’s common law conception of motherhood must be taken 
to have been implicitly accepted by the CoA.19 

Mr McConnell disagreed with the common law 
definition of motherhood. He argued that developments in 
statutory law, such as the Human Fertilisation and Embryology 
Act 2008 (HFE Act) and the GRA 2004 meant the common law 
position was no longer absolute. Section 12 of the GRA 2004 
indicates otherwise. It explicitly states that ‘the fact that a person's 
gender has become the acquired gender under this Act does not 
affect the status of the person as the father or mother of a child’. 
Mr McConnell maintained that this exception to s 9(1) GRA 
2004—which sets out that the holder of a GRC ‘becomes for all 
purposes the acquired gender’—should only apply retrospectively 
in relation to children conceived before the parent acquired his or 
her GRC. He argued that this interpretation was necessary to 

 
17 ibid [139]. 
18 ibid [139]. 
19 McConnell EWCA (n 3) [35]. 
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avoid leaving individuals ‘in limbo between two genders.’20 If the 
provision applied prospectively, it would render a GRC effective 
in determining gender for all purposes other than parenthood and 
this would defeat the purposes of the GRA 2004. 

McFarlane P rejected this interpretation by once more 
emphasising the common law position, maintaining that Mr 
McConnell’s argument would only have force if the attribution of 
the status of ‘mother’ or ‘father’ was gender specific.21 The CoA 
put forward several further convincing reasons that indicated that 
s 9(1) was both prospective and retrospective in its effect. 22 First, 
it was not, on the face of it, limited to events occurring before the 
issuance of a GRC. Second, s 9(2), which states that a GRC does 
not affect events that had already happened, would be otiose if s 
12 only had retrospective effect. Third, the wording of s 12 was 
similar to that used in other sections of the Act which marked out 
exceptions to s 9(1). Finally, other provisions in the Act which 
were only intended to have retrospective effect were drafted with 
express language to that effect. The CoA concluded that 
Parliament intended the provision to be both prospective and 
retrospective, with the effect that it captured Mr McConnell. For 
the purposes of the registration of YY’s birth, Mr McConnell was 
YY’s ‘mother’.23 

II. Criticisms of the Courts’ Interpretation 

The CoA’s approach to motherhood in the context of the GRA 
2004 has been criticised on the basis that it disadvantages 
transgender parents. Spokespersons for Stonewall, an LGBTQ+ 
rights charity, describe the judgment as ‘another example of how 

 
20 McConnell EWHC (n 2) [87]. 
21 ibid [145]. 
22 McConnell EWCA (n 3) [29]-[33]. 
23 ibid [39], [89]. 
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current legislation contradicts the fragile equality trans people 
currently have’ and as one that fails to recognise transgender 
people for who they are.24 Margaria also criticises the decision’s 
failure to reflect social reality by producing a contradictory 
outcome whereby children can have a ‘father in life, but a mother 
in law’.25 

However, such criticisms overlook that the CoA was 
neither attempting, nor facilitating, the exclusion of transgender 
parents from the same rights enjoyed by cisgender parents. 
Rather, the Court’s interpretation of ‘motherhood’ was partly 
driven by a concern to ensure consistency with other areas of 
family law. The emphasis placed on the role of gestating and 
giving birth to a child in the determination of motherhood is 
uniform across English family law,26 with the result that the 
disjunction between the social and legal realities of parenthood 
exists in other contexts. For example, the CoA referred to s 33(1) 
of the HFE Act 2008 which, in the context of IVF, stipulates that 
‘[t]he woman who is carrying or who has carried a child… and no 
other woman, is to be treated as the mother of the child.’27 In the 
context of surrogacy, Baroness Hale explains that the surrogate 
(i.e. gestating)28 mother will always be the ‘legal parent unless and 
until a court order is made in favour of the commissioning 
parents.’29 For adoption, the policy choice made by Parliament is 

 
24 Laura Russel, ‘Statement on the Ruling Against Freddy McConnell’ 
(Stonewall, 29 April 2020). 
<https://www.stonewall.org.uk/about-us/news/statement-ruling-
against-freddy-mcconnell> accessed 10 December 2020. 
25 Margaria (n 8) 227. 
26 McConnell EWCA (n 3) [66]-[71]. 
27 ibid [67]. 
28 The Surrogacy Arrangements Act 1985, s 1(2) defines the surrogate 
mother as the woman who carries the child. 
29 XX v Whittington Hospital NHS Trust [2020] UKSC 14, [2020] 4 All 
ER 93 [9]. 
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once again that the person who gives birth to the child is the only 
mother.30 This is reflected on the birth certificate even though, 
like in McConnell, this might not reflect social reality. For the same 
reason that Parliament believes an adopted child should be able 
to look at its birth certificate and learn that it was adopted by its 
social parents, the child of a transgender parent should be able to 
look at its birth certificate to learn that its social ‘father’ is its 
biological ‘mother’. From this perspective, the CoA’s reasoning 
appropriately safeguards the doctrinal coherence of the law.  

B. Were the Appellants’ Rights Infringed? 

Both the High Court and the CoA found that there had been an 
interference with the appellants’ Article 8 rights. McFarlane P 
acknowledged that, particularly from Mr McConnell’s 
perspective, the degree of interference was substantial.31 Whilst it 
is true that legal parenthood fails to reflect social parenthood in 
other contexts, the impact on Article 8 rights is undoubtedly 
starker where that disjunction also fails to reflect an individual’s 
confirmed gender. Gender is, for many, a central tenet of identity 
and the transgender community has fought hard for legal 
recognition. Although the legal conception of ‘motherhood’ 
might now be considered to be detached from gender, the terms 
‘mother’ and ‘father’ are widely understood in gendered terms and 
thus go to the very heart of gender dysphoria.32 The current legal 
position might have the result that individuals like Mr McConnell 
will be forced to choose either to have a family, and be ‘outed’ as 
transgender (albeit in limited circumstances), or to abandon the 
prospect of parenthood in order to retain their acquired gender 

 
30 McConnell EWCA (n 3) [71]. 
31 McConnell EWHC (n 2) [272]. 
32 Fenton-Glynn (n 7) 36. 
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for all purposes.33 To require him to be registered as YY’s 
‘mother’ was therefore rightly seen by Mr McConnell as a frontal 
assault on the integrity of his legally acquired male gender that 
would adversely impact his human dignity.34 

Whilst the conclusion that there had been an 
infringement might seem uncontroversial, it has been challenged. 
Welstead wonders whether the Court went too far in determining 
that Mr McConnell’s rights had been infringed at all.35 He had 
been ‘less than honest’ in his declaration to the Gender 
Recognition Panel that he intended to live as a male for the 
remainder of his life when he planned, within a matter of days, to 
undergo IUI.36 To this end, McFarlane P expressed two concerns 
of his own. First, there was the possibility that Mr McConnell’s 
conduct might have constituted fraud.37 Second, a further 
concern was raised that the clinic treating Mr McConnell might 
have breached its license by providing him with fertility treatment. 
The HFEA legislation currently only permits the HFEA to license 
a clinic to provide services to assist ‘women to carry children’.38 
Neither point was at issue before the courts and McFarlane P did 
not decide on either point. Nevertheless, Welstead maintains that 
if Mr McConnell had revealed his reproductive intention, he 
would not have been granted a GRC and his ‘problematic wish’ 
to register YY’s birth in his acquired gender would not have arisen 
in the first place.39  

 
33 ibid. 
34 McConnell EWHC (n 2) [251]. 
35 Welstead (n 6) 1106. 
36 ibid. 
37 McConnell EWHC (n 2) [45]. 
38 Human Fertilisation and Embryology Act 1990, s 2. 
39 Welstead (n 6) 1106. 
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This position is dismissive of Mr McConnell’s 
fundamental rights and the ongoing struggle for transgender 
equality more broadly. Welstead fails to recognise that the real 
problem is that the current legal rules require some transgender 
men to resort to such decisions to feel as though their rights are 
protected, and their confirmed gender fully recognised in law. In 
any event, the idea that Mr McConnell was acting ‘dishonestly’ is 
based on the outdated idea that living in the male gender and 
becoming pregnant are mutually exclusive concepts. The medical 
and legal reality is such that this can no longer hold. Any 
suggestion that Mr McConnell’s Article 8 rights were unaffected 
is thus untenable.  

 

 

4. The Proportionality Analysis 

A. Fair Balance 

As regards a ‘fair balance’, the CoA’s analysis was coherent and 
struck an appropriate balance between the relevant interests at 
stake in McConnell. Article 8(2) ECHR provides exceptions under 
which it is permissible for a public authority to interfere with the 
right to private and family life in Article 8(1). One example is 
where interference is necessary for the protection of the rights 
and freedoms of others. The Court correctly placed significant 
emphasis on the rights of YY and other children who would be 
affected by the decision generally, referring to Article 3(1) of the 
United Nations Convention on the Rights of the Child (CRC). 
This provides that, in all actions concerning children ‘the best 
interests of the child shall be a primary consideration.’40 The 

 
40 McConnell EWCA (n 3) [83]. 
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Court noted that although the CRC has not been incorporated 
into domestic law by Parliament, both the ECtHR and the 
domestic courts have regard to it when interpreting Article 8 
ECHR.41 

The importance of this right for children to know their 
biological origins should not be underestimated. As Munby P 
famously asserted in Re HFEA, legal parenthood is:  

[A] question of most fundamental gravity and 
importance. What, after all, to any child, to any parent, 
never mind to future generations and, indeed, to society 
at large, can be more important, emotionally, 
psychologically, socially and legally, than the answer to 
the question: who is my parent? Is this my child?42  

The author argues that the Court was correct to prioritise 
this right over any Article 8 right which YY (or Mr McConnell) 
would have enjoyed as a result of Mr McConnell being registered 
as the legal ‘father’ or ‘parent’ of YY. This is particularly true 
because although registering Mr McConnell as YY’s ‘mother’ 
would fail to reflect the social reality of the parent-child 
relationship,43 that relationship would be largely unaffected in 
practical terms. The registration of Mr McConnell as YY’s 
‘mother’ would only be recorded on the long-form version of the 
birth certificate which would only need to be produced in a 
limited set of circumstances,44 whereas the right to biological 
certainty is fundamental to individual identity. This was a crucial 

 
41 ibid [85]. 
42 Re A and other cases (Human Fertilisation and Embryology Act 2008) 
(assisted reproduction: parent) [2015] EWHC 2602 (Fam), [2016] 1 All ER 
273 [3]. 
43 McConnell EWCA (n 3) [55]. 
44 ibid. 
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justification for the Court’s decision to interfere with Mr 
McConnell’s Convention rights. 

Adducing further support for the idea that the judgment 
was consistent, the right to know one’s origins is something which 
has been emphasised and held capable of compromising 
competing rights elsewhere in English family law. For example, 
when ordering a paternity test to be carried out in Re T (A Child) 
(DNA Tests: Paternity), the Court reiterated the Article 8 right of a 
child to know one’s true parentage.45 It held that any interference 
of the rights of the other parties (including the parents) was 
proportionate to the legitimate aim of giving the child full 
knowledge to its parentage.  

The rights at stake in the case of parents seeking a 
paternity test undoubtedly differ in magnitude from the rights of 
transgender parents seeking to be fully recognised as their 
confirmed gender. We can, however, observe a near-identical 
approach to the proportionality analysis of prioritising the right 
of a child to know its origins in a German case with virtually 
analogous facts to McConnell.46 In its judgment, the German 
Federal Court emphasised the importance of legal parenthood 
being grounded in biological parenthood to fulfil the legitimate 
aim to legally assign children to their parents in such a way that is 
not contrary to biological reality.47 It reasoned that if birth 
registration did not clarify the exact biological reproductive 
function in which the establishment of the parent-child 
relationship is grounded, then the child would be deprived of vital 

 
45 Re T (A Child) (DNA Tests: Paternity) [2001] EWHC Fam 10, [2001] 2 
FLR 1190 [57]. 
46 Decision of the Federal High Court of 6 September 2017, BGH 
XXII ZB 660/14; discussed in McConnell EWCA (n 3) [74]-[78]. 
47 ibid [9]. 
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information on one’s descent.48 This demonstrates that the 
proportionality assessment carried out by the CoA in McConnell 
was not an arbitrary one, as another respected Convention State 
Court reached the same conclusion when interpreting Article 8 in 
a factually similar case.  

Mr McConnell’s individual rights, though important, 
were therefore outweighed on the basis that both legal certainty 
and the competing rights of YY required it.  

B. ‘Less Intrusive Means’ 

On the facts, the need to respect competing rights and ensure 
certainty could not readily be achieved in a way that could also 
protect Mr McConnell’s rights. For the appellants to succeed, the 
CoA would have had to interpret s 12 GRA 2004 contrary to its 
normal meaning. The Court was conscious of the broader 
consequences if it were to substitute a word such as ‘parent’ for 
the word ‘mother’ as the appellants had suggested.49 A decision 
which set a precedent that the gestational parent need not be 
registered as the child’s ‘mother’ would have an impact on the 
legal status of many child-parent relationships. This is because, as 
Harrill—a practising family law barrister—has observed, many 
pieces of interlinked legislation would be affected if the word 
‘mother’ was no longer used to describe the person who gave 
birth to the child.50  

The effects of such a substitution would be unjustifiably 
far-reaching. Take as just one example the fact that the word 

 
48 ibid [29]. 
49 McConnell EWCA (n 3) [65]. 
50 Tom Harrill, ‘Modern Families and Assisted Reproduction – Part 1’ 
[2020] Fam Law 1198, 1199. 
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‘mother’ is used 45 times in the Children Act 1989 alone.51 Section 
2(2) of that Act provides potentially the most potent right in the 
context of parenthood—that a mother has automatic parental 
responsibility for a child from the moment of birth without any 
need for registration. This ensures that there is somebody who 
has legal parental responsibility for every child, and this was 
considered to be of great importance by the Court.52 The ‘less 
intrusive’ means advocated for by the appellant were therefore 
inadequate in that they would compromise this right.  

Whilst the CoA acknowledged that there was scope for 
disagreement as to whether the need for every child to have a 
mother is really in the best interests of children generally, it 
reasoned that it was not for the Court to reach this conclusion.53 
The ‘margin of judgment’ is illuminating here.54 The Court was 
conscious to afford sufficient respect to the judgment of the 
legislature in determining the issue of justification in relation to 
the current registration scheme. As aforementioned, the CoA 
emphasised that Article 3(1) CRC requires the best interests of 
children generally to be taken into account as a primary 
consideration when striking a balance in legislation.55 The Court 
believed that this is what Parliament intended when enacting a 
carefully crafted set of provisions in the GRA 2004 which 
balanced the rights of transgender people and others, including 
their children.56  

The Court rightly maintained that its focus was too 
narrow to make the momentous change argued for by Mr 

 
51 McConnell EWCA (n 3) [64]. 
52 ibid [64]. 
53 ibid [86]. 
54 ibid [81]. 
55 ibid [83]. 
56 ibid [86]. 
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McConnell.57 The CoA relied on relatively limited evidence, 
relating to particular circumstances, which was presented by 
opposing parties. This is woefully inadequate compared to the 
position of Parliament, which has access to law reform experts, 
conducts public consultations, and has democratic legitimacy. A 
Court has no way of determining whether all transgender men 
would object to being given the status of ‘mother’ after giving 
birth to a child, nor could it accurately gauge how other members 
of society would feel if they were no longer referred to as a 
‘mother’ or ‘father’ on their child’s birth certificate.58 The Court 
believed that the more acceptable route to achieving 
transformative reform would be for opponents to take steps to 
persuade Parliament to take a different view in time.59 It was on 
these bases that the CoA concluded that interference with the 
appellants’ Convention rights was justified. 

 

 

5. A Missed Opportunity? 

The CoA’s decision has been fiercely criticised on the basis that 
it ‘missed a vital opportunity’60 to challenge the ‘conventional’ 
understanding of fatherhood61 which forces transgender people 
to choose between parenthood and full recognition of their 
gender. It has rightly been suggested that it would be perfectly 
feasible to devise a coherent birth registration scheme which 
consistently registers the person who gave birth to a child without 

 
57 ibid [81]. 
58 ibid. 
59 ibid [86]. 
60 Russel (n 24). 
61 Margaria (n 8) 235-238. 
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relying on the term ‘mother’.62 Careful drafting could minimise, if 
not eliminate, the risks underlying the Court’s reluctance to 
initiate reform. Therefore, it has been suggested that the CoA, 
having acknowledged the significant infringement of the 
appellants’ rights, should have made a declaration of 
incompatibility under s 4 HRA 1998. This argument will now be 
examined, and it will be shown that the Court’s decision was 
appropriately attuned to the unacceptably high political price to 
be paid if a declaration were made in this context. 

A. What Would a Declaration Under Section 4 
Have Achieved? 

Those critical of the outcome in McConnell have argued that 
making a declaration of incompatibility ‘would have been one 
small step towards addressing a much wider issue and could have 
provided the impetus needed for Parliament to re-evaluate our 
understanding of legal parenthood to better reflect the 
complexities of modern family forms’.63 Such views undoubtedly 
hold some force. The notion that legislatures are ill-suited to 
interpret the rights of the truly unpopular64 is acknowledged. 
Unfortunately, the political reality is such that the transgender 
(and the wider LGBTQ+) community still face opposition to the 
recognition of their very existence, let alone their fundamental 
rights. This opposition was vocalised loud and clear in a recent 
debate in the House of Lords, where many members of the 
House expressed their disdain at the proposed use of gender-

 
62 Fenton-Glynn (n 7) 36. 
63 ibid 37. 
64 Kent Roach, ‘The Varied Role of Courts and Legislatures in Rights 
Protection’ in Murray Hunt and others (eds), Rights Parliaments and 
Human Rights (Hart Publishing 2015) 420. 
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neutral language in maternity legislation.65 Baroness Lady Noakes 
gave a scathing speech in which she argued that gender inclusive 
language only appeals to those in ‘woke Brighton’, whilst 
appalling men and women in ‘mainstream Britain’.66 Perhaps the 
CoA’s suggestion that the transgender community would be able 
to persuade Parliament to take a different view in time was an 
optimistic one. 

An assessment of some of the most progressive 
jurisdictions in this context reveals that judicial declarations of 
incompatibility are often the most effective tool in achieving 
policy change. Snow explains how LGBTQ+ Canadians have 
made considerable policy gains in the courtroom, for example 
with the implementation of the All Families are Equal Act 
introduced in Ontario in 2016.67 The legislation was introduced 
to ensure equal treatment for all parents and children, and to 
update the province’s previous legislation which did not explicitly 
address conception through ART or third-party arrangements. 
The government also took the opportunity to replace all 
references to ‘mothers’ and ‘fathers’ on government forms and, 
where possible, in existing laws, to ‘parents’ and ‘guardians.’68 
Importantly for this purpose, the success of the Bill which led to 
the Act’s implementation was partly attributable to a series of 
judicial declarations of incompatibility. Several judges declared 
Ontario’s former parentage regime to be incompatible with s 15 
of the Canadian Charter of Rights and Freedoms, which 

 
65 HL Deb 22 February 2021, vol 810, cols 636-691. 
66 ibid col 640. 
67 All Families Are Equal Act (Parentage and Related Registrations 
Statute Law Amendment), 2016 c. 23 (Ontario). 
68 For example, the definition of s 1 of the Vital Statistics Act, 1990 c. 
V.4 was amended by striking out ‘from its mother’ and substituting 
‘from a person’. 
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guarantees equality under the law.69 Snow emphasises the staying 
power that such a judicial victory has on equality rights in 
legislative debate. He asserts that for this reason, Charter litigation 
is an especially attractive (and effective) strategy for those seeking 
policy change.70 A declaration of incompatibility in McConnell 
could have provided a similar impetus for legislative reform. 

B. A Declaration of Incompatibility Was 
Inappropriate in McConnell  

Nonetheless, the CoA’s decision to refuse to make a declaration 
of incompatibility was both legally and politically correct. As the 
CoA observed, when assessing the compatibility of primary 
legislation with Convention rights, this has to be performed just 
as it would be by the Strasbourg Court at the time when the case 
comes before the Court. 71 At present, there is no European 
consensus on the issue as to whether transgender men who give 
birth should be permitted to be registered as the legal ‘father’ or 
‘parent’ of their child. If anything, the practice of most countries 
in the Council of Europe is to register those men as ‘mothers’.72 
Therefore, this is almost certainly an area where the ECtHR 
would find that there is a wide margin of discretion left to 
Member States. The CoA noted that the German case mentioned 
in Section 4 of this paper is currently pending before the 
ECtHR.73 The reasoning in that case was described by the CoA 

 
69 Dave Snow, ‘Litigating Parentage: Equality Rights, LGBTQ 
Mobilization and Ontario’s All Families Are Equal Act’ (2017) 32 
Canadian Journal of Law and Society / Revue Canadienne Droit Et 
Société 329, 334 (see discussion on Grand v Ontario (2016)). 
70 ibid 332. 
71 McConnell EWCA (n 3) [42]. 
72 Margaria (n 8) 243. 
73 McConnell EWCA (n 3) [73]. 
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as ‘compelling’,74 suggesting that it agreed that this matter will 
likely be deemed to be within the margin of appreciation. In any 
event, the CoA did not think it was appropriate to pre-empt the 
ECtHR’s decision.75 This reinforces the CoA’s view that, unless 
and until Strasbourg indicates otherwise, the issues raised in 
McConnell were best left to the expertise of Parliament.  

Moreover, the political consequences of a declaration of 
incompatibility must not be underestimated. The exceptional 
nature of s 4 has repeatedly been emphasised by the UK courts. 
In Ghaidan v Godin-Mendoza, Lord Steyn made clear that ‘resort to 
s 4 must always be an exceptional course’.76 Judicial reluctance to 
exercise the power under s 4 is partly due to the consequences of 
making such a declaration. While in theory, once a declaration is 
made, it is for the government to decide whether to amend the 
legislation or not, the political reality is such that this discretion is 
much narrower than it initially appears. For example, in the 
Ontarian context, MacFarlane has observed that politicians ‘face 
a particular symbolic difficulty in being seen as infringing 
equality’,77 such that the political price to pay is not worth even 
the appearance of violating equality rights.78  

Snow refers to this phenomenon as ‘rights talk’.79 A 
declaration of incompatibility with Charter rights can effectively 
neutralise conservative opposition to progressive legislative 
reform. Of course, this will sometimes be advantageous. It would 

 
74 ibid [78]. 
75 ibid [78]. 
76 Ghaidan v Godin-Mendoza [2004] UKHL 30, [2004] 2 AC 557 [50]. 
77 Emmett MacFarlane, ‘The Court in Government and Society: 
Dialogue, Public Opinion and the Media’ in Governing from the Bench 
(UBC Press 2013, Vancouver) 47. 
78 Snow (n 69) 332. 
79 ibid 338-341. 
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enable the kind of reform advocated for in McConnell to overcome 
purely transphobic opposition. Conversely, ‘rights talk’ risks 
silencing valid counterarguments or suggested qualifications to 
legislative reform and equips campaigners with a dangerously 
powerful political sword. For example, at the amendment stage 
of the All Families are Equal Act, the choice to leave ‘parent’ as 
the sole marker for parental identification on a child’s birth 
certificate was challenged. A conservative Ontarian MPP (rather 
sensibly) suggested an amendment that would have given parents 
the choice of being identified as a ‘mother’, ‘father’, or ‘parent’.80 
Advocates for this amendment were criticised by liberal MPPs for 
‘choosing to align themselves with right-wing, socially 
conservative groups that do not want LGBTQ2+ families, and 
families who use assisted reproduction, to be treated equally.’81 
The amendment was ultimately rejected. 

If a declaration of incompatibility had been made in 
McConnell, campaigners would have been able to rely on the 
incompatibility with the ECHR in political discourse. As was the 
case in Ontario, this additional bargaining power could have 
eventually resulted in reforms that go further than necessary to 
record transgender parents in a way that does not contradict their 
confirmed gender. The importance of the concerns raised by 
those criticising the case is acknowledged, and the need to protect 
the rights of the transgender community is not an issue this paper 
takes lightly. However, the author argues that the Court was right 
to proceed with caution and to refuse to make a declaration of 
incompatibility under s 4 HRA 1998. By doing so, it reduced the 
risk of radical reform being pushed through without meticulous 
and balanced consideration of its effects.  

 
80 ibid 342. 
81 Discussed in Snow (n 69) 342. 
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6. A Wider Issue 

Despite maintaining that the Court made the correct decision in 
McConnell, it is admitted that the law’s heteronormative goal to 
ensure each child is assigned to its parents in accordance with 
biological reality is outdated. The real issue at the heart of most 
criticisms directed towards McConnell is that the Court was 
restricted by outdated definitions that prioritised the 
heteronormative nuclear family. The refusal to make a declaration 
of incompatibility does not entail that McConnell ought to be 
perceived as a complete missed opportunity to resolve this 
problem. The proceedings could still provide the much needed 
launching pad for increased scrutiny and pressure on the 
government. They have given this important issue the publicity it 
deserves—something which might not have been achieved in the 
near future otherwise. This trajectory should be seized upon, and 
reform to reflect social reality more accurately should be 
considered. 

A. The Law’s Failure to Capture Modern 
Families 

Family law is constantly evolving, and recent developments mean 
that there is no longer consensus on what it means to be a parent 
in social or legal terms. The law has undoubtedly taken a step in 
the right direction in recent years by beginning to recognise 
socially constructed parenthood through adoption, parental 
orders, and the provisions of the HFE Act 2008.82 Yet, it can still 
be criticised for the fact that untraditional forms of parenthood 

 
82 Thérèse Callus, ‘What’s the Point of Parenthood? The Agreed 
Parenthood Provisions Under the HFE Act 2008 and Inconsistency 
with Intention’ (2019) 41 Journal of Social Welfare and Family Law 
389, 398-399. 
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are retrofitted into conventional frameworks rather than 
recognised in their own right. A good example is where a lesbian 
couple conceives a child through ART. Although the female 
partner of the woman who gives birth is recognised as a ‘second 
female parent’ (in certain pre-determined circumstances),83 the 
law is still unable to accommodate for intentional parental 
projects involving more than two parents. For instance, where a 
lesbian couple has a parental project with the biological father of 
the child, the law is unable to capture the role of a third parent. 
The result is that one parent must inevitably forego the legal 
recognition of his or her parental role. The increasing use of ART 
to realise unconventional family forms means that the time has 
come for the law to embark upon a thorough review of the law 
on parenthood to move away from mimicking genetic parentage 
to encompass wider parenthood relationships.84 Such reform 
would not only benefit transgender persons, but also those other 
rightsholders considered in the CoA’s judgment, and the 
LGBTQ+ community more broadly.85 

B. What Would Reform Look Like? 

The GRA itself has been criticised for its failure to capture 
gender-fluid and non-binary people who do not adhere to 
traditional gendered terminology. The government recently 
considered reforming the Act, although debates centred on the 
accessibility of obtaining a GRC and self-identification, rather 
than the allocation of legal parenthood.86 Perhaps there is an 
opportunity here that could be seized upon for Parliament to 
undertake a broader review and examine the issues highlighted in 

 
83 See Human Fertilisation and Embryology Act 2008, ss 44-47. 
84 Callus (n 82) 400. 
85 Russel (n 24). 
86 HC Deb 24 September 2020, vol 680, cols 1131-1139; HL Deb, 25 
September 2020), vol 805, cols 2001-2004. 
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McConnell. Whether such reform should ultimately be considered 
desirable, and if so, what form it should take is beyond the scope 
of this paper and, in any event, would require a thorough review 
and consultation of the law. There are, however, a few important 
considerations that ought to be taken into account.  

First and foremost, any reforms must be well-informed 
and extensively drafted to ensure that they strike an appropriate 
balance between the interests of transgender parents, cisgender 
parents, and their children. The balancing of these interests and 
the extent of any reform could only be assessed by a 
democratically elected Parliament, and even then, it will not be an 
easy task. However, as alluded to in the discussion of the Ontarian 
reforms, Parliament should be very slow to remove the terms 
‘mother’ and ‘father’ entirely. In the 1990s, Fineman warned of 
the undesirable consequences of de-gendering the family 
including ignoring the unique role of mothers in childcare laws.87  

Even some commentators who fiercely criticised 
McConnell and the law’s failure to protect transgender rights have 
admitted that the radical potential involved in de-gendering legal 
parenthood might ‘skip a step’ in the ongoing fight for equality.88 
Margaria argues that replacing mothering with parenting has 
failed to deliver on its promises and that no concomitant 
reconstruction of the institution of fatherhood has taken place. A 
man’s legal status in relation to a child is still primarily dependent 
upon his relationship with the child’s mother. Where a man is 
married to a woman who gives birth to a child, the default rule is 
that he is to be named on the birth certificate as the legal father 
of that child. This disjunction is particularly stark in surrogacy 

 
87 Martha Fineman, The Neutered Mother, the Sexual Family, and Other 
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cases where the surrogate’s husband is likely neither to be related, 
nor intended to be a primary caregiver of the child.89  

Of course, surrogacy law is riddled with its own policy 
concerns. However, the rhetoric that every child needs to have a 
mother (in law) and that a man’s legal status can still be 
determined by virtue of his relationship with the mother is part 
of a deeper societal issue. Unmarried men are generally regarded 
as being free to walk away from their caring (i.e., non-financial) 
responsibilities towards children. De-gendering parenthood will 
not resolve the underlying discriminatory societal practices that 
necessitated an elevated status of motherhood in the first place.  

It seems that the best path forward would be to retain 
the term ‘mother’ to ensure that both the rights of parents who 
wish to be so identified and other statutes reliant on that term are 
unaffected. Parliament could introduce the term ‘gestational 
parent’ as an opt-in, alternative status to motherhood that would 
provide identical rights. This has the advantages of retaining the 
accuracy of the birth registration scheme, whilst providing 
transgender or cisgender parents with a gender-neutral alternative.  

Existing schemes could be consulted when considering 
such reform. For example, the provisions governing the 
determination of parenthood in the context of ART could prove 
helpful. Sections 35 to 37 of the HFE Act 2008 outline the 
provisions for the determination of legal parenthood of the 
second (i.e., non-gestating) parent for heterosexual couples. 
Meanwhile, ss 44-47 provide equivalent provisions for lesbian 
couples. This demonstrates that it is possible to devise concurrent 
schemes of protection that encompass both ‘traditional’ and 
‘unconventional’ family forms. Moreover, where the criteria in ss 

 
89 See for example: R (on the application of H) v Secretary of State for Health 
and Social Care [2019] EWHC 2095 (Admin). 
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44-47 are fulfilled, the female partner of the mother is recognised 
in law as the second ‘female parent’ of the child. The law has 
thereby already recognised legal parenthood beyond ‘mothers’ 
and ‘fathers’. There is no obvious policy reason to reject the term 
‘gestational parent’ as a legally equivalent alternative to the term 
‘mother’.  

Under such a proposal, the statutes that currently rely on 
the term ‘mother’ to allocate legal rights or duties could be 
amended to acknowledge an equivalent legal status of ‘gestational 
parents’.  

 

 

Conclusion 

The CoA in McConnell delivered a coherent and well-reasoned 
judgment that was justified in its conclusion. The rights of YY 
and children generally to ascertain definitively their biological 
origins were rightly considered to outweigh the individual 
interests at the centre of the dispute. The Court correctly 
identified the risks inherent in allowing Mr McConnell’s appeal 
for other areas of family law and it is suggested that this left the 
judges with no choice other than to reject the appellants’ 
proposals. The fight for equality is ongoing. If the transgender 
community and its supporters are to achieve systemic change, its 
attention should be redirected towards Parliament. The radical 
overhaul of the law required to achieve what was being argued for 
in McConnell could only be implemented following a thorough 
review of the law to assess whether such reform is normatively 
desirable. If this is answered in the affirmative, Parliament would 
next need to undertake an extensive consultation to determine the 
nature of any such reform. What is clear, is the pressing need for 
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such discussions to take place. As long as the rights and equality 
of minority groups are being compromised, the law will fail to 
protect the most vulnerable. 


