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Criminalising Corporate Conduct

1. Can UK corporates be prosecuted for war crimes?

2. Should UK corporates be prosecuted for war crimes? 

“Corporations have neither bodies to be punished, nor souls to be 
condemned, they therefore do as they like.”

Lord Chancellor Edward Thurlow (1731-1806)

During the Impeachment of Warren Hastings
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Structure

1. A timely topic

2. Nuremberg: ”not by abstract entities”

3. Recent international developments

4. UK’s ICC Act 2002

5. Alternatives 
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The International Military Tribunal at Nuremberg

• “Crimes against international law are committed by men, not by abstract entities, and only 
by punishing individuals who commit such crimes can the provisions of international law be 
enforced.” (Trial of the Major War Criminals before the International Military Tribunal, Vol. 
I, 1947, p. 223 )

• Nuremberg Principles approved by the UN General Assembly

• Who wrote the judgment?

The “obvious candidate for the job was 
Norman Birkett” because “his grasp of the 
evidence, his clear mind and capacity for 
expression were manifest”.
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The Judges at Nuremberg
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Norman Birkett
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Norman Birkett continued…

Crown v Cory Brothers and Company Limited [1927] 810

Submissions

- “A corporation manifestly cannot be indicted for murder, as the only punishment for that 
crime is death”

- “mens rea cannot be present in the case of an artificial entity like a corporation”

Judgment

- “it may be that the law ought to be altered”

- “I must decide that Mr Birkett’s objection is a good one and that the company cannot be 
indicted for these offences”
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Francis Biddle 
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Francis Biddle continued …

“There is moral value in fixing responsibility in a field of anonymous 
irresponsibility. A State, after all, like a corporation, is a fictious body. To 
quote again from the Judgment: Crimes against international law are 
committed by men, not by abstract entities, and only by punishing 
individuals who commit such crimes can the provisions of international law 
be enforced.”

Virginia Law Review, November 1947, Volume 33(6), p. 688. 



brightlinelaw.co.uk10

International developments

• 1. The Rome Statute 

• 2. STL contempt cases

• 3. Malabo Protocol

• 4. Draft Convention on Crimes Against Humanity 
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UK’S ICC Act 2001

• UK’s comment on Draft Convention on CAH:

“The UK is aware that the Special Rapporteur would appreciate 
comments on draft Article 6(8) in particular. In the UK’s view, it is unclear 
what draft Article 6(8) adds to the legal position. Those States that have 
liability for legal persons as a matter of course will likely allow such 
liability for crimes against humanity. Those States that do not have such 
liability are unlikely to change their position because of draft Article 6(8). 
Thus, draft Article 6(8) risks creating controversy without having any 
substantive legal effects.”

• Theory of UK liability for international crimes: “person” in ICC Act 2001, as 
defined by the Interpretation Act 1978
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Difficulties with the theory of UK corporate liability 
for ICC crimes

• Preamble: an Act to “give effect to the Statute of the [ICC]” 
and to “provide for offences under the [domestic] law 
corresponding to offences within the jurisdiction of the 
Court.”

• Definition of “national” and “resident”.

• Available penalties.
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Why focus on the ICC Act 2001?

• Section 134 of the Criminal Justice Act 1988 (torture)

• Section 1 of the Geneva Conventions Act 1957 (war crimes)

• Section 1 of the Criminal Law Act 1977 (conspiracy)

• Corporate liability in:

• Biological Weapons Act 1974

• Landmines Act 1998

• Chemical Weapons Act 1996

• Cluster Munitions Act 2010

• Cultural Property (Armed Conflicts) Act 2017
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Directing mind and will test

• Tesco Supermarkets Ltd v Nattrass [1972] AC 152 

• Meridian Global Funds Management Asia Ltd v Securities Commission 
[1995] 2 AC 500 PC

• Transco v HM Advocate 2005 SLT 211

• R v Regis Paper Co Ltd [2011] EWCA Crim 2527

• Attorney General’s Reference (No. 2 of 1999) [2000] QB 796

• SFO v Barclays Plc & Anr [2018] EWHC 3055 (QB), per Davis LJ
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A Corporate Duty to Prevent

• Corporate Manslaughter and Corporate Homicide Act 2007

• Bribery Act 2010 

• Criminal Finances Act 2017

• A failure to prevent economic crime? 

• A failure to prevent human rights abuses? 

“if companies can be placed under an obligation 
to prevent bribery and the facilitation of tax evasion, 

why not gross human rights abuses?”

Alison MacDonald QC
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Other ways to catch corporate involvement in 
atrocity crimes?

• Offences with broader mens rea tests that are easier to establish against the directing mind 

• Sanctions, including so-called Magnitsky sanctions

• Policing and Crime Act 2017, financial penalties for breach of sanctions

• Money laundering (criminal property includes “benefit from criminal conduct”)

• Deferred Prosecution Agreements linked to relevant offences

• Civil Recovery Orders, section 241A POCA (connected to gross human rights abuses)

• Account freezing and forfeiture orders

• Transparency measures, Unexplained Wealth Orders 
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Conclusions
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