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Professor Richard Vogler, Dr Lucy Welsh, Dr Liz McDonnell and Dr Susann Wiedlitzka are currently conducting research on behalf of the Criminal Cases Review Commission. ESRC funding has been secured to gather several levels of data, through which a holistic overview of the effect of changes to Legal Aid in criminal appeals of this nature can be obtained. The project will explore levels of legal representation, the quality of applications being made to the CCRC and the use of evidence in such applications. The CCRC will report any relevant findings to appropriate public bodies as part of its remit to disseminate such information to key stakeholders to improve the criminal justice system and prevent miscarriages of justice.
Our starting point is that, as only independent reviewer of potential miscarriages of justice, the CCRC is an institution of crucial importance in the criminal justice process. It acts to scrutinise the decisions, and decision making processes, of our criminal courts. Its ability to independently assess such decisions increases legitimacy, accuracy and public confidence in the criminal justice system. It is therefore important that the CCRC and lawyers are able to support each others’ work in the identification of potential miscarriages of justice.
The project, and effects of legal aid cuts
Essentially, this project will examine how the work of the Criminal Cases Review Commission (CCRC) has been affected by cuts in legal aid. 

Changes to legal aid policy have affected the availability of representation for applicants who seek case review with the CCRC. Those changes are coupled with an increase in the volume of applications received by the CCRC following the introduction of the Easy Read application form (April 2012). The most significant changes in the funding scheme were brought about by:
· the Legal Aid, Sentencing and Punishment of Offenders Act 2012
· the coming into force of reduced expert fees under the Criminal Legal Aid (Remuneration) Regulations 2013 and 
· the 8.75% legal aid fee cut introduced in March 2014. 

We will examine fluctuations in the volume of applications received by the CCRC, and on the features of applications that are being received, including:
· whether it is possible to identify trends in the number of applications being submitted
· whether such trends reflect changes in legal aid provision
· whether it is possible to detect a change in the way that applications are prepared. 

The project builds on research conducted on the influence of legal representation on applications made to the CCRC. In one earlier study of criminal appeal processes, Hodgson and Horne found evidence that legal representation does improve the quality of submissions made to the CCRC, and that applications involving lawyers were almost twice as likely to contain successful submissions (bearing in mind that success is a difficult concept for the CCRC).[footnoteRef:1] However, solicitors interviewed by Hodgson and Horne expressed the view that publicly funded remuneration rates were so low that CCRC work was not economical, and some firms were abandoning such work altogether. [1:  Hodgson , J and Horne, J (2008) The extent and impact of legal representation on applications to the Criminal Cases Review Commission (CCRC) Warwick Law School] 


Criminal defence lawyers continue to report that legal aid cuts have affected the way that they represent clients because they feel increasingly torn between representing the needs of their clients, their businesses and their funders.[footnoteRef:2] Morale among defence lawyers is low.[footnoteRef:3] The Justice Committee reported that reductions in legal aid were hindering the ability of defence lawyers to conduct proper reviews of material disclosed by the CPS, raising concerns about increased potential for miscarriages of justice.[footnoteRef:4]  [2:  Welsh, L (2017) The effects of changes to legal aid on lawyers’ professional identity and behaviour in summary criminal cases: a case study. Journal of Law and Society, 44 (4). pp. 559-585.]  [3:  Newman, D and Welsh, L The Practices of Modern Criminal Defence Lawyers: Alienation and its implications for access to justice (2019) Common Law World Review]  [4:  Garside, R. Grimshaw, R. Ford, M and Mills H (2019) UK Justice Policy Review Vol 8 Centre for Crime and Justice Studies] 


There is no pre-existing research which specifically examines the relationship between publicly funded defence services and the work of the CCRC. In an ideal world, defence lawyers and the CCRC would be able to operate in a symbiotic way: lawyers filtering cases that realistically require the broad inquisitorial powers of the CCRC. 

Methods
· Stage 1: Quantitative analysis of all CCRC raw data held between 1997 and 2017. A statistical time series analysis of approx. 20,000 anonymised data files was conducted in order to identify obvious trends in the data.
· Stage 2: Examination of CCRC case files. A random sample of 160 case files across the relevant periods was examined.
· Stage 3: Survey of lawyers – quantitative analysis. A more detailed analysis of the impact on lawyers, when we will ask whether the work that they do on applications to the CCRC has been affected by funding changes and, if so, how.
· Stage 4: Semi-structured interviews with lawyers – qualitative analysis – in order to obtain perceptions about how the market for CCRC work is operating.
· Stage 5: Focus groups with CCRC staff. We will use that discussion to identify conflict or agreement with data already obtained, and to identify any further issues raised by CCRC staff.

Findings and Conclusions (to be continued…)
Our first finding is that the vast majority of applicants, legally represented or not, make their application using the Easy Read form. The Stage One findings indicated that the number of applications received increased significantly around the time that the Easy Read form was introduced, and the Stage Two findings indicate that the form is widely used.  

At Stage One, we found that the level of representation across the whole data set was around one third. However, there appeared to be significant decrease in the number of applicants who were legally represented after March 2014 (when an 8.75% legal aid fee cut was introduced). The CCRC had previously advised us that raw data about levels of legal representation was likely to be inaccurate, and Stage Two findings suggested that it now seems more likely that only one quarter of applicants are legally represented. Both Stages One and Two revealed a significant drop in levels of legal representation around late 2013/early 2014. 
The suggestion that levels of legal representation have decreased, and that this is attributable to changes in legal aid funding, is supported by our finding that the number of applicants complaining about (lack of) access to lawyers increases from 2014. The data gathered suggests that applicants, in particular, felt the impact of reduced access to lawyers as a result of cuts to legal aid. 
At Stage One, we found that in just over 80% of all applications, the final decision was not to refer, and Stage Two found a referral rate of about 3% (in line with other reports over that period). So far as lawyer-led applications are concerned, they appear to be less likely to be deemed ineligible for review, and more likely to be sent for review than applications that do not have the support of legal advice. 
We found that only a small proportion of applicants raised concerns about expert evidence. However, in comparison with Hodgson and Horne’s study, the way that lawyers process those issues seems to have changed over time; lawyers may be less likely to commission further reports than they were in 2007. 
Recommendations

· There were some issues with the data that we think could be improved, such as the accuracy of information about representation and consistent use of terminology.
· Provide potential applicants and their lawyers with more information about the role of the CCRC, its powers and the tests that are applied to cases BEFORE an application is made
· [bookmark: _GoBack]Review of threshold in ‘sufficient benefit’ test to enable early intervention for lawyers 
· Lawyers could provide more guidance to the CCRC about the potential direction of further enquiries to be made. It seems important that specialist, informed lawyers are available, at least to perform the initial sifting work. 
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